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Oil Pressure

Oil prices are falling...
Brent crude, price per barrel
$120

Friday $61.38
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| ] ]
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..as American oil floods markets...

Net change in production since 2000,
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...putting pressure on
OPEC economies.

Price per barrel at which each
OPEC member needs to sell oil
to balance its budget.

B |ibya$184.10

Iran $130.70
Algeria $130.50

Nigeria $122.70
Venezuela $117.50

TI Saudi Arabia $106.00
——— lraq $100.60

UAE $77.30
Friday:
Brent crude
$61.38

Qatar $60.00 a barrel*
Kuwait $54.00

*|CE Brent crude for
January delivery

Sources: International Monetary
Fund [break even prices except
as noted: Nigeria and Venezuela
(Deutsche Bank); Angola
(Angolan government); Ecuador
(Finance Ministry)]; SIX

o Financial Information (Brent
crude YTD); IEA (net change)

The Wall Street Journal

Source: Wall Street Journal, “Why Saudis did not prop up oil prices?”, December 21, 2014.
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Le parcours de ’Etat Libanais en matiére de développement durant les mandats des présidents

Ingénieur Issam Bekdash

Le parcours de ’Etat Libanais en matiére de
développement durant les mandats des présidents

Pour jouir d’un développement, il faut avoir un Etat. Cependant, il est
possible d’avoir un Etat sans jamais constater un certain développement
ou du progres. La premiere possibilité met [’accent sur [ ’existence d’'un
Etat apte a exprimer et a représenter les besoins et les aspirations de
son peuple, or la deuxieme possibilité porte sur la transformation de
[’Etat en autorité capable de gouverner et de controler.

D’ici, il devint nécessaire et légitime de mener une étude sur l’itinéraire
de I’Etat lui- méme, avec son parcours suivi quant au développement
et au progres. En effet, cette étude devient encore plus légitime et
«précisey lorsqu’on adopte les criteres de modernité au niveau du
développement et la démocratie au niveau du progres, de sorte que le
PIB soit développé et controlé selon son effet sur les diverses régions
du pays et sur la vie des citoyens.

Or, concernant la question libanaise sur laquelle nous nous intéressons
a ce niveau, il est unanime que [’Etat Libanais, considéré comme Etat
plus ou moins moderne quant a son émergence, est enraciné dans le
Mont Liban depuis des siecles; des racines qui interprétent jusqu’a
présent le passé- proche du Liban et son présent, a travers des empreintes
confessionnelles, sociales et politiques, en addition de [’influence du
pouvoir des féodalités et du pouvoir international.
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Les répercussions économiques et politiques de la chute des prix du pétrole

Dr. Georges Labaky

Les répercussions économiques et politiques de la
chute des prix du pétrole

Les prix du pétrole ont bien diminué durant les mois passés, et ce de
1008 a un niveau minimal de 408 par baril. Les préextes donnés a
une telle chute sont diverses, parmi lesquelles: le développement des
techniques d’exploration du pétrole, le recours a la production de
[’huile de schiste, les découvertes continues de nouveaux champs de
pétrole et [’exces de [ offre sur la demande. La chute des prix du pétrole
a posé diverses problématiques par rapport aux pays qui dépendent
principalement des revenus pétroliers tels les pays du Golf, I'Iran, la
Russie, Venezuela, tout comme sur les pays importateurs de pétrole, a
savoir les Etats-Unis qui se sont transformés de pays importateurs en
pays exportateurs de pétrole. Cependant, cette chute des prix, est-elle
durable ou temporaire? En effet, la géopolitique du pétrole dans le
monde a varié, il en est de méme pour les regles d’échange, de sorte
que les marchés contrélent aujourd hui les prix et non pas les pays. A
noter que la production de [’huile de schiste est la raison principale
de la diminution des prix pétroliers.
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La décentralisation administrative au Liban: d’un titre commun a une loi commune?

Dr. Rayanne Assaf

La décentralisation administrative au Liban: d’un
titre commun a une loi commune? La mise en valeur
du projet de loi sur la décentralisation administrative

Dans le pacte de [’accord national, et comme dispose [’article 3
«les autres réformesy, le titre de la décentralisation administrative
a été mentionné, et depuis, son adoption fut un titre et une demande
nationale unanime. Cependant, malgré les différentes déclarations
ministérielles, issues depuis [’année 2005 et qui ont mis [’accent sur la
necessite d’adopter la décentralisation administrative appliquant ainsi
les dispositions de la Constitution, cette réforme n’est toujours pas
entrée en vigueur. Le 7/11/2012, et pour la premiere fois apres environ
25 années de [’accord de Taef, une décision fut prise par le Premier
Ministre, en concertations avec le Président de la République, de former
un comité ayant la mission de mettre un avant- projet de loi concernant
la décentralisation administrative. Cet article met l’accent sur ce projet
au niveau de [’adoption de la décentralisation administrative d’un titre
commun a une loi commune.
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The course of the Lebanese State in development during presidency times

Engineer Issam Bekdash

The course of the Lebanese State in development
during presidency times

There is no possibility in development without the existence of
a state. However, there is possibility for the existence of a state
without development and progress. The first possibility indicates
the existence of a capable State expressing its people’s needs,
spirit and ambitions. As for the second possibility, it indicates the
transformation of the State into an authority capable of reign and
control.

Therefore, it is only realistic and legitimate to conduct a study
concerning the State'’s course and performance in development
and progress. This study gains further legitimacy and “precision”
when we follow modern standards in development and progress
democracy in a way that the Growth Domestic Product and its
development for instance are evaluated based on its impact on
different regions in the country and on the lives of different citizens.

In the Lebanese case that we are discussing, it is taken for granted
that the Lebanese State, which is a relatively new country, has deep
roots in Mount Lebanon and that go back to several centuries.
These roots still impact Lebanon s near past and present and affect
it with sectarianism, social and political aspects and other related
aspects of sectarian and international authority.

NATIONAL DEFENCE - APRIL 2015 103






The economic and political repercussions of the decline of Oil prices

Dr. Georges Labaky

The economic and political repercussions of the
decline of Qil prices

The Oil prices have massively declined during the past months from
100 Dollars to a minimum of 40 Dollars per gallon. This decline
witnessed various explanations, the most important one being:
the evolution of Oil retrieving techniques, the resort to Shale Oil
production, constant explorations of new Oil fields and the excess
of supply over demand. As a result, the decline in Oil prices posed
several problematic for the countries that mainly count of Oil
revenues such as the Gulf countries, Iran, Russia and Venezuela
as well as for Oil importing countries such as the United States of
America that turned from importing Oil to exporting it. However,
is this acute decline in prices permanent or temporary? In fact, the
geopolitics in the world changed and so did the rules of exchange,
as the prices are now controlled by the markets instead of the
countries. It is also worth mentioning that Shale Oil production is
the main reason behind the decline in Oil prices.
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Administrative decentralization in Lebanon: from a common title to a common law?

Dr. Rayanne Assaf

Administrative decentralization in Lebanon: from a
common title to a common law? Shedding the light on the
draft law of administrative decentralization

In the Document of National Accord, the title “Administrative
Decentralization” is mentioned under clause 3 “Other reforms”.
Since that time, this title has become a national common demand.
Even though since 2005 the ministerial statements of several
governments have included the necessity to adopt the concept of
administrative decentralization in conformity with the Constitution,
this reform wasn 't implemented up until this day. On 7/11/2012
and for the first time after 25 years since the Taef agreement, the
Lebanese Prime Minister, in agreement with the President of the
Republic took the decision of forming a committee charged with
putting forward a draft law of administrative decentralization. This
article sheds light on this project as to the possibility of shifting in
the near future from a common title to a common law at the level
of adopting administrative decentralization.
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Lagriculture au Liban: la nécessité d’une transition vers agriculture durable.

Dr. Bilal Chehaita - Manale Ibrahim

article/penser-global-agir-local (page consultée le 5 octobre 2013).

- Feret S., Douguet J.M. «Agriculture durable et agriculture raisonnée, quels
principes et quelles pratiques pour la soutenabilité du développement en
agriculture?», Natures Sciences Sociétés 2001, Paris, vol. 9, n°1, 58-64.

- Ghosn M., «BIO, Timide percée de I'agriculture biologique au Libany,
courrierinternational,’Orientlejour, [Enligne]. http://www.courrierinternational.
com/article/2006/12/07/timide-percee-de-l-agriculture-biologique-au-liban (page
consultée le 15 novembre 2013).

- Hamdan S., «Le bio pourrait-il sauver le secteur agricole libanais?», publié
par L’Orient-Le Jour, le 24 décembre 2011.

- «Hajj Hassan au secours de l’agriculture, grand corps malade de
I’économie», MPL Belgique, publié par jeunempl, le 5 aotit, 2011.

- Kassis D., «Le bio a le vent en poupe», L’Espace Libre de Sami Chaiban , [En
ligne]. http://samichaiban.wordpress.com/2011/05/29/le-bio-a-le-vent-en-poupe/
(page consultée le 29 septembre 2013).

- Nassif-Debs M., «La destruction de I'agriculture libanaise», [En ligne].
http://www.alterinter.org/article307.html?lang=fr (page consultée le 22 novembre
2013).

- P.S., «Une ordonnance désormais obligatoire pour I’achat de pesticides»,
CDL, publié par le Commerce du Levant le 11 février 2012.

- Rozelier M., «L’envolée du bio (pain, fruits et légumes, fromages, vin, la
filiere se développe)», Le Commerce du Levant, 2011, N°5614.

- Sbeih N., «L’économie libanaise de A a Z», Le Commerce du Levant, 2009,
N©°5590.

- Tardif Alain, «Histoire de I’agriculture biologique», [En ligne]. http://www.
biovert.com/journal/articles/historique.htm (page consultée le 28 novembre 2013).

- Zaccai e., «Développement durable et disciplines scientifiques», Université
Libre de Bruxelles. Natures Sciences Sociétés, Volume 15, Numéro 4, Octobre-
Décembre 2007 - 1972 Conférence des Nations Unies sur ’Environnement
Humain (Stockholm) », université de Geneve, [En ligne]. http:/cms.unige.ch/
isdd/spip.php?article47 (page consultée le 5 octobre 2013).
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* Le gouvernement doit subventionner cette agriculture et
déclarer le Liban «pays bio», au lieu de laisser le secteur agricole
dépérir.

* Meilleure disponibilité des semences non-traitées et des
semences biologiques certifiées.

* Il est souhaitable de réussir a fixer des prix entre 25 et 35 %"
plus chers pour que le marché puisse prospérer.

* Sensibilisation accrue des consommateurs: Les acteurs doivent
parier sur I’éducation et la sensibilisation, notamment aupres du
jeune public, dans les écoles et les universités. Il est également
indispensable que les enfants prennent conscience trés tot de
I'importance de préserver I'environnement pour qu’ils puissent
ensuite éduquer leurs parents.

* Plus de coordination et de partage des connaissances entre les
acteurs clés organiques.

57- Idem
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Conclusion

L’agriculture est un enjeu majeur du développement durable,
car elle représente une problématique écologique considérable,
des préoccupations sociales complexes et un levier économique
important. Elle estune source irremplagable de notre alimentation,
la base de notre santé, élément clé de souveraineté alimentaire et
ainsi porteuse de nombreux bénéfices économiques, sociaux et
environnementaux.

En réponse a des défis contemporains résultant de I'agriculture
conventionnelle comme les dysfonctionnements au niveau social
(baisse de la main-d’ceuvre, etc.), économique (accroissement
des inégalités, etc.) et écologique (érosion des sols, pollution de
I’eau, etc.), le nouveau concept d’agriculture durable se développe
pour faire face a cette situation ot de nouveaux systémes agricoles
durables offrent des rendements économiques compétitifs et
apportent des éléments essentiels pour la survie des écosystemes,
le maintien de la vie, la création d’emplois et des moyens de
subsistance, une augmentation de la résistance au changement
climatique et enfin une amélioration de la sécurité alimentaire.

Dans le cas libanais, il est nécessaire de souligner que, malgré
le bon début, lagriculture durable au Liban nécessite encore
des mesures séricuses pour un développement ultérieur du
marché de sorte qu’il peut étre une excellente alternative pour
les agriculteurs.

Enfin, il est nécessaire de souligner que I'agriculture biologique
au Liban nécessite des mesures sérieuses pour un développement
ultérieur du marché de sorte qu’il peut étre une excellente
alternative pour les agriculteurs :

* Adoption et application d’une loi-cadre pour réglementer le
secteur biologique.
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le coton bio, les jeans, les chaussures, les jouets, la bicre, la
vodka, les meubles, les produits de beauté, etc. qui sont en train
d’émerger comme des alternatives écologiques et confortables.

3.2.4 - Projet de loi

Pour organiser I'agriculture bio au Liban, le MINAGRI (ou
MOA) a préparé un projet de loi (brouillon) sur la production
organique en se référant au plan UTF — LEB - 018. Ce projet a
été discuté et agréé par les divers acteurs et ministéres concernés.
Le MINAGRI a envoy¢ ce projet au cabinet du ministre qui a
son tour 'a envoyé au conseil de la fonction publique. Cette loi
doit étre agréée par le Parlement et signée par le Président de la
République et les ministres concernés puis publiée par le journal
officiel. En attendant, le ministeére de I’Agriculture, en se basant
sur le texte 1égislatif qui se trouve dans la loi de I'installation du
MINAGRI, a publié le 21 novembre 2011 un décret ministériel
qui contient le méme texte du projet de loi. Ce décret régule
le secteur biologique en définissant clairement les obligations
des producteurs, distributeurs et organismes de certification
et permettra au MINAGRI et 2 ses services techniques de
commencer 2 organiser le secteur de la production organique et
quand laloi sera approuvée par le Parlement, le ministere adoptera
ses fonctions, et commencera 2 travailler selon les régles citées
par la loi, lesquelles ne difterent pas trop des reégles du décret
mentionné®o.

56- Entrevue avec Mr. George Chemaly - membre du comité technique sur P'agriculture biologique au sein
du ministére de I’Agriculture - Projet vert - région du Mont Liban - Tel: 03 887 501 — email: g.chemely@
hotmail.com (le 16janvier 2014).
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En effet, compte tenu de I'évolution de la demande locale
et internationale en faveur de la santé du consommateur et
de lenvironnement, la production biologique représente
des occasions d’affaires lucratives pour les agriculteurs et les
intervenants dans le domaine de P'agriculture.

Principalement, les produits biologiques libanais sont exportés a
Dubai en tant qu’aliments traditionnels «prét-a-manger». Ainsi,
I'exportation de fruits et légumes frais a été trés récemment
ré-initiée 2 Dubai et Bahrein. Ils sont surtout vendus dans
des magasins organiques et dans certains restaurants. Notons
que les producteurs bio au Liban sont confrontés a des défis
d’exporter leurs récoltes sur le marché mondial en raison du
manque de fermes et de capacité de commercialisation.

Néanmoins, un grand nombre de produits ciblant ce segment
ne sont pas disponibles au Liban et peuvent difficilement
étre produits localement (par exemple les graines qui sont
considérées comme intrants, les aliments biologiques pour les
bébés, les aliments pour les animaux, viande, blé,...) et doivent
étre importés.

Pourtant, lesentreprisesitaliennes spécialiséesdanslaproduction
des intrants seraient intéressées a exporter ces produits avec
les céréales, les thés et le jus au Liban. De méme, ce dernier
importe les grains biologiques, les aliments pour bébé, bonbons
et friandises des Pays-Bas et la farine, compote, miel, poivre
de Belgique, les céréales biologiques pour le petit déjeuner de
France et d’Allemagne, les semences biologiques du Portugal.
Il importe du Brésil le sucre bio et du Maroc I’huile d’olive, etc.

En somme, la consommation de produits biologiques est en
croissance rapide dans le monde entier. Ces produits ne sont
plus limités a la nourriture, mais s’étendent pour atteindre
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méditerranéens, plus avancés comme la Turquie, qui est le pays
le plus ancien a la “tradition bio”. Il a commencé a s’y intéresser
a partir des années 1980 mais son agriculture bio ne représentait
en 2010 que 0,8% du total de ses surfaces agricoles utilisées®.

3.2.3-Exportation et importation des produits biologiques

Ce graphe illustre Pactivité d’exportation et d’importation des
produits biologiques entre le Liban et certains pays. La société
libanaise est devenue récemment une partie de ce marché
international (méme 2 une trés petite échelle), parce qu’elle est
plus consciente des possibilités qui découlent de I'agriculture
biologique.

France

i (céréales bio
pourle petit

dejeumer) déjeuner)

:

Liban ) ] *wm™
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Figure 3: L'activité d’exportation et d’importation des produits biologiques entre le Liban et certains pays.

55- Rozelier M., «L’envolée du bio (pain, fruits et légumes, fromages, vin, la filiere se développe)», le
Commerce du Levant, 2011, N°5614, pp. 50-51.
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Le graphe suivant nous permet d’avoir une idée claire de
I’évolution du nombre d’agriculteurs “bio” au Liban:

2500 2 465
2000 - 180
1500
1000 758 13224
o 7 3o 164 245 331 259
2000 2001 2003 2005 Juil. 2007
2006

- Hectares bio par region
-— NomMbres d’exploitations bio

Figure 2: Evolution du nombre d’agriculteurs bio au Liban.

Ce graphe démontre que I'agriculture biologique commence a
prendre de I'ampleur, méme si sa part dans le secteur agricole
reste modeste. Selon les données de FiBL, en 2001, environ
200 hectares ¢étaient dédiés a Pagriculture biologique soit une
trentaine d’exploitations agricoles. Puis, le marché double tous
les ans et la production en termes de superficie a augmenté de
310%, passant de 185 hectares en 2002 a 758 hectares en 200469,

Ajoutons qu’en 2008 (derniers chiffres connus), la surface
agricole bio est passée a 2180 hectares, et le nombre des acteurs
de la filiere bio grimpent a 300 soit une croissance en termes de
surfaces agricoles de plus de 1 000%. Par conséquent, Pagriculture
biologique reste encore un épiphénomene (le bio répond a une
demande réelle du marché intérieur et exporte trés peu) car les
surfaces dédiées représentent 0,87% du total des terres agricoles
utilisées.

Mais c’est un trés bon début par rapport aux voisins

54- Ghosn M., «BIO ¢ Timide percée de I’agriculture biologique au Liban», courrier international, 'Orient
le jour, [En ligne]. http://www.courrierinternational.com/article/2006/12/07/timide-percee-de-l-agriculture-
biologique-au-liban (page consultée le 15 novembre 2013).
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examinés au cours des deux derniéres années, plus de cent ne
correspondaient pas aux normes.

Egalement, le ministre de I’ Agriculture 2 1’époque Hussein Hajj
Hassan avait recu plusieurs plaintes de la part d’agriculteurs
concernant des produits utilisés dans leur plantation. Pour
cela, une mesure est prise pour la lutte contre I'utilisation
anarchique des produits chimiques qui rend obligatoire la
présentation d’une ordonnance pour ’achat de tout engrais
ou pesticide destiné a 'agriculture. Le ministre a accordé au
commerce de ces produits un délai jusqu’au 28 février 2012
pour se munir d’une licence de vente®?.

3.2.2 - L’évolution du nombre d’agriculteurs “bio”

Actuellement, 'organisation de la filiere de Pagriculture
biologique (AB) se développe a la suite de I'émergence
d’acteurs sérieuxavocation agro-industrielle (les coopératives)
comme Biocoop Loubnan fondée en 2001 et qui regroupe
quelques 200 agriculteurs ou des grossistes, Biomass en 2007
qui assure le lien entre fermiers et consommateurs. De plus,
I'apparition en 2010 de deux nouveaux magasins spécialisés
a Beyrouth: «New Earth» et «al-Marej», et autres magasins
qui sont ouverts dans toutes les régions libanaises: 2 Jounié,
Rabiyé, Tripoli, etc. &2

52-P.S., «<Une ordonnance désormais obligatoire pour l'achat de pesticides», CDL, publié¢ par le
Commerce du Levant le 11 février 2012.

53- Rozelier M., «L’envolée du bio (pain, fruits et légumes, fromages, vin, la filiere se développe)», le
commerce du levant, 2011, N°5614, pp. 50.
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petite niche en termes de volume de produits consommés®?.

En revanche, depuis “le scandale des pesticides de 20097, le bio
envole au Liban et éveille les consommateurs de ne plus faire
confier dans la production agricole libanaise conventionnelle
face a la qualité des aliments et des dangers potentiels pour la
santé résultante de I'usage arbitraire des pesticides agricoles
qui causent des maladies cancérigénes.

Cependant, le ministre de I’Environnement a I'époque
Antoine Karam annonce que I’étude expérimentale qui a
porté sur plusieurs genres de fruits et de végétaux, cultivés
dans diftérentes régions libanaises a détecté des résidus de
pesticides dans la majorité des cultures, a des doses dépassant
les normes internationales. 40% en moyenne des cultures
contiennent des résidus de pesticides, mais qui varient selon
les régions: 39% des cultures a Akkar sont contaminés, 17% au
Chouf, 26% a Iklim-al-Kharroub, 50% dans les zones proches
de Beyrouth, et 58% au Liban Sud.

De plus, le taux de contamination varie également d’une
culture a lautre: 40% des fraises renferment des résidus
de pesticides, 32% des oranges, 30% des tomates, 49% des
concombres, 14% des citrons, 33% des prunes, et 100% des
courgettes®.

Il est nécessaire de souligner que le dossier des pesticides est
I'un des plus sensibles au niveau national car il représente
un danger pour I’environnement et pour la santé humaine.
En conséquence, sur environ 2.000 échantillons de fruits

50- Adossides A., «Stratégie et Politique Agricole, Filiere de I’Agriculture Biologique», République
Libanaise, Ministere de I’Agriculture, Direction des Etudes et de la Coordination, [En ligne]. http:/www.
loadleb.org/files/agricultural-foodChain/filiere-vegetale/rapport-detaile/Agriculture%20Biologogique.pdf
(page consultée le 14 septembre 2013).

51- Astih P., Rizk R., «Des résidus de pesticides cancérigénes sont détectés dans les végétaux: un
scandale qui révele la négligence de I’Etat», El Nashra, publié¢ par jeunempl le 3 novembre 2009.
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De méme, la politique du laisser-aller, 'absence d’une stratégie
agricole et le peu dintérét accordé au secteur agricole, ont
généré des grands déséquilibres de la balance écologique qui se
traduisent par la dégradation du sol, des foréts et des paturages, la
pollution de I’eau, la perte et 'appauvrissement de la biodiversité,
etc, et ceci en raison des mauvaises techniques de cultures
conventionnelles™.

En outre, depuis 1990 et pour faire face a cette situation, plusieurs
ONG internationales promouvant le développement durable ont
essayé de trouver une alternative comme solution. Ils ont décidé
de produire biologiquement en aidant quelques agriculteurs a
produire sous certification bio, et ce en les subventionnant. En
plus, durant les derniéres années, des eftorts disparates et isolés
ont été fournis pour démarrer une filiere biologique dans le pays
et quelques magasins d’aliments et produits naturels ont été
¢tablis au Liban, mais la plupart de ces produits sont importés
et ceci a la suite de Pabsence d’un marché national organisé de
réglementation, de normes et de suivi qui a constitué¢ un frein
pour amplifier ce mouvement.

En dépit de tout ¢a, certains producteurs commencent a
produire des produits qualifiés de biologiques, sans utiliser
les produits chimiques et qui sont classés dans la catégorie des
produits traditionnels pour satisfaire la demande orientée vers
I'intérét de Palimentation saine ot cette agriculture est gagnée en
notoriété face a la défiance de certains produits de 'agriculture
conventionnelle, mais elle ne représente récemment qu’une toute

49- Adossides A., «Stratégie et Politique agricole, Filiere de L’Agriculture Biologique», Raépublique
Libanaise, Ministere de I’Agriculture, Direction des Etudes et de la Coordination, [En ligne]. http:/www.
loadleb.org/files/agricultural-foodChain/filiere-vegetale/rapport-detaile/Agriculture%20Biologogique.pdf
(page consultée le 14 septembre 2013).
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* Elle aboutit 2 un équilibre entre I'accroissement de la
productivité et la protection de I’environnement.

* Elle cherche une lutte intégrale (I'utilisation des moyens de
lutte chimiques et physiques).

Dong, I'application du concept de développement durable et du
concept d’agriculture durable qui ont vu le jour ces dernieres
années et qui exigent la gestion rationnelle et durable de nos
ressources, peut nous guider sur le chemin de I'avenir pour assurer
un développement économique, social et culturel harmonieux et
épanouissant des sociétés humaines présentes et futures™”.

3.2 - La transition vers ’agriculture durable au Liban

LD’agriculture durable est a son stade initial au Liban. Elle a débuté
il y a 15 ans™®. Depuis, elle ne cesse de progresser. Dans cette
section, nous traiterons la diftusion de cette agriculture au Liban
ainsi que ses pratiques culturales durables.

3.2.1 - L’agriculture durable au Liban

Auparavant, lagriculture était traditionnelle (proche de
l'agriculture biologique) dans la production végétale et
animale, le fumier et les résidus organiques sont utilisés
comme fertilisant et le traitement phytosanitaire était manuel
etmécanique. Elle représentait la source principale des revenus
pour la majorité des familles rurales. Pourtant, pendant les
dernieres décades, laproduction végétale abeaucoup augmenté
en quantité, mais la qualité se détériorait progressivement a
la suite d’une utilisation excessive de produits chimiques qui
sont devenus une régle générale dans I’agriculture.

47- Nahal L., «Principes d’agricultures durables», Estem, 1998, Paris, pp.2.

48- Kassis D., «Le bio a le vent en poupe», L’Espace Libre de Sami Chaiban , [En ligne]. http:/samichaiban.
wordpress.com/2011/05/29/le-bio-a-le-vent-en-poupe/(page consultée le 29 septembre 2013).
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processus naturels et régénérateurs, comme les cycles nutritifs,
la fixation biologique de I'azote, la reconstitution des sols et les
ennemis naturels des ravageurs.

* Elle doit constituer un espace citoyen de rencontre entre
paysans, consommateurs, écologistes.

¢ Elle limite la contribution du secteur a I'effet de serre.

* Elle sert également a réduire la production de déchets non
réutilisés en créant des interdépendances avec d’autres activités
économiques, dans un objectif de plus grande efficacité globale,
et favorise l'utilisation des sous-produits de l'activité agricole
ou d’une toute autre activité (utilisation de déchets humains:
sécurisés/compostés ou méthanisés).

* Elle adopte des techniques plus durables (comme par exemple
I'utilisation des filets pour diminuer 'introduction des insectes
dans les serres, I'utilisation des piégeages pour lutter contre les
insectes, les phéromones, la récupération des eaux de pluies et
la diminution de la consommation de Iénergie) et des pratiques
limitant Pérosion et la dégradation des sols, réduit 1'usage
d’intrants pour protéger les ressources en eau.

* L’agriculture durable tend 3 diminuer I'usage des produits
chimiques qui peuvent nuire a la santé des agriculteurs et des
consommateurs, elle vise a protéger la biodiversité et ne porte
pas atteinte a I'intégrité des personnes et des étres vivants.

* Elle soutient les groupes dans leurs actions et leurs projets

en facilitant ’échange de résultats et d’expériences entre les

agriculteurs™®.

46- Feret S., Douguet J.M. «Agriculture durable et agriculture raisonnée, quels principes et quelles
pratiques pour la soutenabilité du développement en agriculture?», Natures Sciences Sociétés 2001,
Paris, vol. 9, n°1, 58-64, [En ligne]. http:/www.arehn.asso.fr/colloque2007/actes/Agriculture_durable_et_
raisonnee.pdf (Page consultée le 19 octobre 2013).
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de la planéte. Elle est ouverte sur la société, multifonctionnelle,
productrice d’'unealimentationde qualité etde services, partenaire
de la nature donc non polluante, actrice de la gestion globale du
territoire, créatrice de richesses pérennes, génératrice d’emploi
et moteur des dynamiques locales®?. C’est donc I'application a
l'agriculture des principes du développement durable qui doit
fournir des aliments et d’autres produits et services tout en étant:

- économiquement viable: répondant efficacement et de fagon
innovatrice aux demandes courantes et futures et fournissant des
aliments et des mati¢res premicres adéquats, sains et sécuritaires

- respectueuse de I'environnement: conservant les ressources
naturelles qui sont a la base de I'agriculture pour satisfaire les
besoins actuels et les besoins potentiels des générations futures
tout en gardant et en améliorant les autres écosystémes qui
peuvent étre influencés par les activités agricoles

- socialement acceptable: répondant aux valeurs de la société
notamment le support des communautés rurales et les enjeux
culturels et éthiques comme le bien-étre des animaux.

Les principes de Pagriculture durable sont basés sur le fait de
reconnaitre que les ressources naturelles ne sont pas infinies
et qu’elles doivent étre judicieusement utilisées pour garantir
durablement la rentabilité économique, le bien-étre social,
et le respect de I'équilibre écologique (les trois piliers du
développement durable). Cependant, elle poursuivit les objectifs
sulvants:

* LDagriculture durable s’engage a l'usage des ressources
naturelles locales (utilisation des biens et services fournis par la
nature comme intrants fonctionnels). Pour cela, elle utilise les

45- «Département agriculture durable», La Bergerie Nationale, [En ligne]. http://www.bergerie-nationale.
educagri.fr/agri-durable.htm (Page consultée le 10 octobre 2013).
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Section 3 - L’agriculture durable au Liban

Commeactivitéproductiveetéconomique,l’agriculture peutavoir
une incidence tant sur la dégradation que sur la conservation des
ressources naturelles et de I'environnement. Ces derniers (sols,
eau, etc.) constituent des facteurs de production indispensables
pour lagriculture, et par contre leur dégradation peut devenir
un probléme économique grave qui peut menacer le potentiel
productif futur. Des systé¢mes alternatifs de production agricole
sont en train d’émerger, généralement appelés agriculture

durable.

3.1 - La notion de I’agriculture durable et ses objectifs
fondamentaux

L’agriculture durable dérivée du concept du développement
durable a partir de Pannée 1987, est généralement définie
comme «une agriculture qui répondrait aux besoins du présent
sans compromettre la capacité des générations futures de
répondre aux leurs»™. Elle « est une agriculture rentable et
permet la transmission de I’exploitation, grice a une moindre
accumulation de capitaux, des systémes plus économes et
autonomes, une meilleure qualité de vie et de travail, une prise
en compte des équilibres naturels dans les pratiques agricoles,
un respect des ressources naturelles et une meilleure occupation
de Pespacer™.

Elle est économiquement viable et éthiquement soutenable pour
notre génération comme pour celles 3 venir et pour I’ensemble

43- Miatckela J., «L’agriculture et le développement durable a la Martinique », [En ligne].http://lycecagri.
martinique.pagesperso-orange.fr/info/miat02.htm (Page consultée le 8 aotit 2013).

44- Feret S., Douguet J.M. «Agriculture durable et agriculture raisonnée, quels principes et quelles
pratiques pour la soutenabilité du développement en agriculture?», Natures Sciences Sociétés 2001,
Paris, vol. 9, n°1, 58-64.
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- Ajoutant les dégits catastrophiques provoqués par I’agression
israélienne (12 juillet — 14 aotit 2006) qui ont touché le secteur
agricole libanais durant plusieurs occasions (surtout que cette
période était une période de production maximale sur le
plan agricole) et qui ont engendré la destruction des canaux
d’irrigation, des autoroutes agricoles, des chambres frigorifiques,
des pompes a eau, des puits artésiens, des milliers de tracteurs et
de camions et des ponts et des surfaces agricoles et qui avaient
des effets non désirables sur I’écoulement des produits agricoles
au marché.

Selon le comité des ingénieurs du Parti Communiste Libanais
(PCL), les dégits sont évalués a quelques 451 millions de
dollars“b.

- Le cott élevé de production qui réduit la compétitivité,
I’absence d’infrastructures comme les routes, les installations
de stockage, un approvisionnement fiable en électricité, ’eau
d’irrigation, etc. Le manque de services sociaux- les soins de
santé¢ adéquats, I’éducation et la communication- a occasionné
une pression supplémentaire sur les populations rurales, les
obligeant 2 déménager vers les villes®?.

Tous ces probléemes réunis affaiblissent ’agriculteur et 'incitent
a se tourner vers d’autres secteurs plus rentables de I’économie
libanaise, 3 moins qu’une transition se fasse vers un autre genre
d’agriculture, a savoir, I'agriculture durable.

41- Nassif-Debs M., «La destruction de I’agriculture libanaise», [En ligne].
http://www.alterinter.org/article307.html?lang=fr (page consultée le 22 novembre 2013).

42-Sgro A., Naerstad A., «De la bonne ou de la mauvaise aide a l'agriculture et au développement
rural?», Campagne More and Better, Rome, 2009, pp.108.
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Produits Volume- Deux plus importants
M$US fournisseurs

1.Bovins vivants  [200 Brésil-Uruguay

2.Fromage 117 Syrie-Maroc

3.Viande (espece | 113 Brésil-Paraguay

bovine/désossée)

4.Blé (dur) 109 Russie-Ukraine

5.Sucre 83 Thailande-Emirats

arabes unis

6.Mais 75 Etats-Unis—Ukraine

7.Préparations 62 Etats—Unis—Royaume—

alimentaires Uni

8. Lait en poudre |46 Pays-Bas—Danemark

9. Ovins vivants |46 Australie-Turquie

10. Café 43 Brésil

Tableau 4: La liste des dix principaux produits agroalimentaires importés par le Liban en 2009.

Source: service des douanes du Liban [http://www.customs.gov.Ib/] et ministere de I"Economie et du Commerce

du Liban [hitp://www.economy.gov.lb/].

- Concurrence déloyale de producteurs issue des produits a2 un
prix inférieur provenant des pays voisins, subventionnés par
leur Etat ce qui se répercute sur le prix des produits agricoles

nationaux.

- Les banques commerciales n’ont pas la confiance d’accorder
des crédits agricoles puisqu’elles représentent un domaine
d’investissement risqué (non remboursement des intéréts et du
capital initial) au vu des catastrophes naturelles et lanon protection

de la production de ce secteur de la concurrence étrangere.
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internationales pour lutilisation saine des pesticides et des
engrais. La méconnaissance de ces normes par des agriculteurs
insuffisamment formés et informés aggrave cette situation.

-La balance commerciale est dans une situation déficitaire.
Les importations agricoles et alimentaires sont fortes;
les exportations agricoles et de produits des industries
agroalimentaires représentent 20%%® des exportations totales
du pays, mais le bilan est négatif et 'accent doit étre mis sur la
sécurité alimentaire, d’autant que des concurrents redoutables
se profilent dans le futur (Egypte, Turquie) ou dans I'immédiat
(Jordanie, Syrie).

Cependant, la taille de I’économie libanaise, la diversité et
le volume des importations de produits alimentaires sont
impressionnants. Ce petit pays importe aussi bien des aliments
de base (selon la FAQ, il importe environ 90%%? de ses besoins
en céréales), que des vins, des spiritueux et des aliments fins. En
2009, les importations totales de produits alimentaires étaient
évaluées a 2,216 milliards de dollars américains, soit 13% des
importations totales du Liban (16,242 milliards de dollars
américains)“?.

Voila la liste des dix principaux produits agroalimentaires
importés par le Liban en 20009:

38- «Stratégie de développement agricole du Liban», Projet Assistance au Recensement, FAO, Agricole
République Libanaise, Ministéres de I’Agriculture, Direction des Etudes et de la Coordination, 2004, [En
ligne].http://www.loadleb.org/files/strategy/strategy/1_STRATEGIE%20AGRICOLE%20FINAL_Fr.pdf
(page consultée le 27 septembre 2013).

39-«Le Liban plonge dans une grave crise alimentaire», [En ligne]. http://www.categorynet.com/
communiques-de-presse/cause-humanitaire/le-liban-plonge-dans-une-grave-crise-alimentaire-
2006072525292 (Page consultée le 22 octobre 2013).

40- Dib G. «Service d’exportation agroalimentaire, Profil du secteur agroalimentaire», Beyrouth, Liban,
2010.
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Année 2000 2010 2020
Population (millions) | 4 4,6 5.4
Revenu/personne 4400 | 5900 | 8000
(US'$)

Consommation 3250 [ 3300 | 3400
alimentaire (kcal)

Tableau 3: Tableau récapitulatif de 'évolution prévisible des principales grandeurs de la demande.
Source: Min. Fin, Min Intérieur, FAO, nos calculs
http://www.loadleb.org/files/strategy/strategy/1_STRATEGIE%20AGRICOLE%20FINAL _Fr.pdf

-Un sol mal entretenu, appauvri par une exploitation agricole
trés ancienne et un savoir-faire technique peu développé. Par
exemple, les oliviers qui occupent ’espece d’arbre le plus fréquent
au Liban, souffrent d’un déficit technique important, ce qui fait
que nous avons une bonne saison sur deux, aux mieux, et que
nous avons du mal a écouler le stock d’huile.

-L’absence de politique et de planification agricoles ainsi que
de controle de la qualité de la part du gouvernement et de
reglementation en maticre de commercialisation. Aucune
politique agricole, au sens d’une action publique cohérente et
orientée de fagon a développer durablement le secteur agricole,
n’a jamais été élaborée.

-La qualité de la production n’est pas prise en compte d’une fagon
systématique au niveau du marché ot le faible niveau technique
des agriculteurs libanais les rend dépendants des vendeurs
d’intrants agricoles (engrais, pesticides, insecticides, etc.). Ceci
engendre de fréquents usages abusifs d’intrants qui rendent
parfois la production invendable sur les marchés internationaux
enraisonde son cotitélevé et de sanon-conformité aux législations
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de terre, le prix des intrants agricoles, la main d’ceuvre
libanaise) ce qui encourage les producteurs agricoles 2
chercher une main d’ceuvre étrangeére moins cofiteuse que
les ménages nationaux.

-La pauvreté touche toujours le milieu rural sans que
la mise en ceuvre d’un volet agricole adéquat appuyant
un programme de développement rural cohérent vienne
contribuer a 'amélioration de la situation de tous, y compris
celle des plus démunis.

- Normes peu conformes aux exigences des marchés
d’exploitation.

- Les surface des exploitations sont trop petites et en régression
constante en raison de I’extension urbaine, d’une absence de
protection réglementaire et de la désaffection a I’égard du
secteur. De méme, la SAU est grignotée devant la pression
pour la construction immobiliére.

- Une demande interne en hausse (quantitative et qualitative):
I’aspect quantitatif de la croissance de la demande alimentaire
interne ne doit pas étre occulté par le souci légitime de
I’amélioration qualitative; la demande en céréales pour la
consommation humaine pourrait croitre de 10% au moins,
alors que celle de la viande peut doubler sur 20 ans, la
population augmentant de quelque 30% dans la méme
période®”.

Voici un tableau représentant I’évolution prévisible des
principales grandeurs de la demande:

37- «Stratégie de développement agricole du Liban», Projet Assistance au Recensement, FAO, Agricole
République Libanaise, Ministéres de I’Agriculture, Direction des Etudes et de la Coordination, 2004, [En
ligne].  http://www.loadleb.org/files/strategy/strategy/1_STRATEGIE%20AGRICOLE%20FINAL_Fr.pdf
(page consultée le 27 septembre 2013).
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grice aux diverses caractéristiques, lesquelles sont une chance
de développement, mais ce secteur est sous-développé, mal
organisé, mal géré et peu rentable. Il fait face a plusieurs
problémes paralysant sa croissance et son succes.

-Une main d’ccuvre vieillie, précaire et peu formée: la main-
d’ccuvre rurale et le nombre d’exploitants auraient tendance a
baisser. L’utilisation de la main-d’ccuvre étrangeére devient la
norme et les jeunes quittent la terre, les savoirs anciens sont
perdus et les nouveaux ne sont pas intégrés®?. La majorité
des exploitants agricoles sont du troisieme ige (22.5 % ont
65 ans et plus)©® et seulement 1,6 % ont moins que 25 ans.
Cela révele le probléeme de succession a long terme avec un
délaissement du role de la femme dans le processus ou la
majorité des agriculteurs sont des hommes (92% du total des
agriculteurs)©.

De plus, ces exploitants n’ont pas acces a un systeme public de
couverture santé (sécurité sociale), ni 2 un régime de retraite
de vieillesse. Il n’existe également aucun systéme d’assurance
qui protege les agriculteurs contre les accidents climatiques ni
contre les catastrophes naturelles, ce qui oblige 'agriculteur a
supporter les cotits générés.

-Cofits relativement élevés du financement des investissements
nécessaires pour I'acquisition des techniques, des moyens de
transport de conditionnement et de réfrigération. De plus, un
financement et des crédits insuffisants et mal répartis.

-un déficit dans la balance des paiements courants car la main-
d’ccuvre étrangére rapatrie ses revenus dans son pays d’origine
puisque 'acces aux facteurs de production est cotiteux (location

34- «Stratégie de développement agricole du Liban», Projet Assistance au Recensement, FAO, Agricole
République Libanaise, Ministere de ’Agriculture, Direction des Etudes et de la Coordination, 2004, [En ligne].
http://www.loadleb.org/files/strategy/strategy/1_STRATEGIE%20AGRICOLE%20FINAL_Fr.pdf(page
consultée le 27 septembre 2013).

35- «Population», Lebanon Opportunities, [En ligne], http://www.opportunities.com.lb/Lebanon/bhb/initdoc.
asp?catld=13(page consultée le 7mai2013).

36- Idem
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car en pratique ces derniers ne sont pas toujours conformes
aux normes communautaires a la suite de I'utilisation excessive
de pesticides. De plus, nos variétés ne sont pas trop demandées
par les consommateurs européens.

-Le marché: une augmentation de la production agricole permet
une amélioration de la vie économique des agriculteurs. En
2009, la population active agricole comptait 200 000 agriculteurs
au Liban®b.

-Les facteurs de production: la production agricole fournit les
divers facteurs dont les autres secteurs ont besoin. 30%¢? de la
population vit A travers les emplois et activités connexes qu’elle
génere (les betteraves, le tabac).

L’accroissement de la population implique 'augmentation en
besoins alimentaires, ceci illustre I'importance de la production
agricole et la nécessité de la survie de ce secteur. En 2009, la
surface des terres arables est estimée a 350 000 hectares (34%
de la surface totale) dont la moitié est cultivée en permanence
etseulement 100000 hectaresde terres suffisammentirriguées®
et la plupart de ces terres utilisent toujours des méthodes
d’irrigation traditionnelles (et 'exécution de la surface cultivée
se fait par des tracteurs).

Tous ces facteurs réunis (terres, climat, agriculteurs, eau,
mécanisation) représentent une clé de succés pour un
développement agricole durable et efficace pour les Libanais.

2.2 - Principales contraintes au développement d’une
agriculture libanaise

Au Liban, le secteur agricole peut étre I'un des secteurs les
plus productifs de la région et constitue un sujet de débat

31- Voir Tableau 1: chiffres approximatifs du secteur agricole libanais.

32- «Perspectives pays, Liban», introduction .paragr. 4. Anima, Investment Network, [En ligne]. http:/www.
animaweb.org/pays_liban.php(page consulté le 6 juillet 2013).

33- Sbeih N., «L’économie libanaise de A a Z », Le Commerce du Levant, 2009, N°5590, pp. 12.

74 DEFENSE NATIONALE -Avril 2015



Lagriculture au Liban: la nécessité d’une transition vers agriculture durable.

Dr. Bilal Chehaita - Manale Ibrahim

de fruits pourrait augmenter de 53% d’ici 2020, tandis que la
consommation de l[égumes pourrait croitre de 60% .

*Selon 1’économiste Kuznets® Dagriculture permet le
développement de I’économie selon quatre voies, citons:

-Les produits: le secteur agricole fournit la nourriture
permettant d’alimenter les travailleurs des autres secteurs
(secteur agroalimentaire,...) et sa production générait un effet
sur la croissance du PIB 7. Le ministre Hussein Hajj Hassan
espere aboutir a2 "augmentation de la part du PIB de 5 a2 8%
en cing ans, ainsi qu'a la réduction du déficit de la balance
commerciale agroalimentaire et la création de 10 a 15 000
emplois annuellement dans le secteur agricole®.

-Les devises: l'exportation des produits agricoles permet
d’enrichir I’économie libanaise en devises. Pour 'année 2009,
les exportations agricoles sont estimées a quelque 130-140
millions®” de dollars, dont la majeure partie est acheminée par
voie terrestre vers ’hinterland arabe. Peu de vente, en revanche,
en Europe, au moment ott le marché européen grace a I’accord
de libre-échange®”, est théoriquement ouvert a nos produits

24- «Stratégie et politique agricole», rapports de synthése, Filieres de la Production Végétale et Animale,
République Libanaise, Ministére de I’Agriculture, Direction des Etudes et de la Coordination, [En ligne].
http://www.loadleb.org/files/agricultural-foodChain/1_Resume_francais.pdf (page consultée le 2 octobre
2013).

25- Simon Smith Kuznets (avril 30, 1901 — juillet 8, 1985): un économiste américain qui a gagné en 1971 le prix
Nobel en sciences économiques pour son interprétation empirique de la croissance économique qui a conduit
a de nouvelles connaissances de la structure économique et son processus de développement.

26- Arnaud E, Berger A, Christian P, «Le développement durable», Nathan, Paris, 2008, p.7.

27- Lavaleur totale de la production interne de biens et services dans un pays donné au cours d’une année donnée
par les agents résidant A I'intérieur du territoire national.

28- «Hajj Hassan au secours de I’agriculture, grand corps malade de I’économie», MPL Belgique, Publié
par jeunempl, le 5 aotit 2011.

29- Sbeih N., «L’économie libanaise de A a Z», Le Commerce du Levant, 2009, N°5590, pp. 88.

30- Le Liban a mis en ceuvre le principe du libre-échange en signant des accords de libre-échange avec un grand
nombre de pays: 'Union européenne (Accord d’association), d’autres pays européens (AELE), le monde
arabe (Accord de libre-échange arabe, Accords avec la Syrie, et le Conseil de coopération du Golfe), Etats-
Unis. Cependant, pour ce dernier pays, un programme de «commerce préférentiel» est proposé au Liban,
entre autres pays, selon certaines conditions (par exemple, le respect par le Liban des droits intellectuels des
sociétés américaines), offrant une possibilité d’exportation sans droits de douane. Le Commerce du Levant-
Dictionnaire économique, 2009, pp. 63.
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subvention «Export Plus»® pour aider les exportateurs de
produits agricoles quant a leurs récoltes (légumes, fruits, fleurs
et ceufs).

*Le Liban se caractérise par une forte production de fruits et
légumes. Ce secteur des fruis a eu ses moments de gloire car
les fruits libanais étaient trés appréciés au Golfe en particulier
et ailleurs. L’histoire économique indique méme que le Liban
des années 60 était I'un des dix premiers® exportateurs de
pommes au monde. Cependant, le tableau suivant représente
les productions les plus lourdes qui étaient en 2009, par ordre
d’importance:

Fruits Production moyenne
Orange 220

Pomme 142

Raisin 120

Citron 105

Pasteque 86

Banane 81

Tableau 2 - Production moyenne annuelle des principaux fruits sucrés (en milliers de nnes)
Source: Sbeih N., «L’économie libanaise de A a Z », Le Commerce du Levant, 2009, N°5590, p. 16.

La plus grande partie de la production est bien stir destinée au
marché intérieur, ’essentiel étant consommé en frais, puis une
partie est en effet exportée essentiellement dans les pays de la
région. Ainsi, il s’agit de produire plus et mieux, car la demande
de fruits et légumes va augmenter, eu égard a I'accroissement
de la population. Selon une prospective de la FAO, la demande

22- L’Etat a fixé des le 14 aotit 2001, un programme de soutien des exportations agricoles nommé Export Plus
sous la direction de P'institution IDAL (société spécialisée du contrdle de la qualité du produit, créée en 1990,
visant a encourager, a protéger et a accroitre les investissements dans le pays), ce projet soutient les cotits
d’exportation des produits agricoles.

23- Sbeih N., «L’économie libanaise de A a Z», Le Commerce du Levant, 2009, N°5590, p. 16.
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Cependant, les caractéristiques de 'agriculture libanaise sont les
suivantes:

Production moyenne totale | 2.8 millions de tonnes
dont légumes et tubercules 1200 000 tonnes
Fruits (des arbres) 960 000 tonnes
Céréales 394 000 tonnes

Olives (les olives
connaissent une bonne saison
sur deux, et la production 130 000 tonnes
équivaut alternativement a 80
et 180 000 tonnes par an.)

Tableau 1: Chiffres approximatifs du secteur agricole libanais
Source: Sbeih N., «L’économie libanaise de A a Z », Le Commerce du Levant, 2009, N°5590, p. 12.

*Le Liban est considéré comme un eldorado agricole dans
une région somme toute défavorisée puisqu’il possede toutes
les composantes nécessaires a3 une production agricole variée
(pommier, olivier, vigne, culture, légumiers, céréales, tabac, etc.)
et I’élevage d’animaux.

*Le recul important de la céréaliculture a été compensé par
une forte croissance des cultures pérennes et notamment de
I'oléiculture qui occupe quelque 57 000 hectares (soit 20% des
terres cultivées) ot la production de I'huile se fait a partir de 130
000 tonnes d’olives (en moyenne), dont 70% sont transformés en
huile, ce qui en fait Pespece d’arbre le plus fréquent au Liban®V.

* Le gouvernement a élargi un programme de subvention des taux
d’intérét qui vise a réduire le cotit des emprunts pour les petites
et moyennes entreprises. Ce programme s’adresse précisément
aux secteurs de I'agriculture, de I'industrie et du tourisme. Le
gouvernement a également mis sur pied le programme de

21- Sbeih N., «L’économie libanaise de A a Z», Le Commerce du Levant, 2009, N°5590, p. 16.
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d’eau douce, pres de 8600 millions" mm3 par an et la plupart
de ces terres utilisent toujours des méthodes d’irrigation
traditionnelles, tous ces facteurs, réunis, exploités par 30% de la
population active® du pays contribuent i la production d’une
variété de produits agricoles sur diverses attitudes et offrent
une véritable chance au secteur agricole pour devenir I'un des
secteurs les plus productifs du pays.

En conséquence, les principales cultures que nous trouvons sont
les légumes (tomates, pommes de terre), les fruits (agrumes,
bananes, raisins, pommes), les olives, le tabac et les céréales
(essentiellement le blé). Les grands sous-secteurs agricoles
sont ceux du vin, de 'huile d’olive et des olives de table, des
produits laitiers, des produits en conserve, en particulier des
légumineuses (pois chiches et haricots) et du bétail.

Le tableau, ci-dessous donne des chiffres approximatifs du
secteur agricole libanais:

Valeur de la production dont | 1.6 milliard de dollars70%
la production végétale

Part du PIB 8%

Population active 200 000

Part de la population active 9%

Part dans les exportations 8%

Surface cultivée moyenne 270 000 ha

19- «<Lebanon opportunities, agriculture, water», [En ligne].
http://www.opportunities.com.lb/Lebanon/bhb/initdoc.asp?catld=13 (page consultée le 7 mai 2013).

20- «Liban, la filiere fruits et 1égumes au Liban, opportunités et perspectives, production».Medfel, [En
ligne]. http://www.medfel.com/docs/Le%20Liban.pdf (page consultée le 7 mai 2013).
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pertes ont été estimées a3 600 millions de dollars en 1982 et en
1983, et la surface cultivée s’est vue réduite a 215.000 hectares en
1984, ce qui a entrainé une réduction énorme des exportations

et augmenté de 60% les importations de denrées alimentaires en
1977, 2 80% en 1984.

Depuis 1985, I'agriculture ne représente méme plus 8% du PNB.
La production alimentaire du Liban est loin de répondre aux
besoins actuels™. I1 n’y a aucun doute que les investissements
dans le domaine agricole vont aller en diminuant en raison de la
guerre civile et de la réduction continue de sa surface cultivée ot
cette situation critique a attiré les capitaux vers d’autres secteurs
plus rémunérant de I’économie libanaise (commerce, services ...)
au détriment du secteur agricole.

Selon le Centre de recherche et d’études agricoles libanais (Creal),
la production agricole au Liban aurait reculé de 12% entre 1970
et 20089 (contre une hausse respective de 436% et 562% aux
Etats-Unis et dans 'Union européenne!”), marque le besoin
pressant de voler au secours d’un secteur devenu par excellence
le parent pauvre de ’économie nationale.

Ainsi, le Liban est un pays a vocation agricole qui implique une
grande diversité de climats (généralement méditerranéen) et de
cultures: subtropical, tempéré, semi-continental et semi-aride,
accompagné de fortes pluies le rend le meilleur des pays arabes
ajoutant 'importance des surfaces de terres arables estimée 2
350 000 hectares (34% de la surface totale) dont la moitié est
cultivée en permanence et seulement 100 000 hectares de
terres suffisamment irriguées, ainsi, la présence abondante

15- Hamze M. «L’impact des biotechnologies sur I'agriculture au Liban», Facult¢ d’Agronomic de
I'Université Libanaise, [En ligne]. http://ressources.ciheam.org/om/pdf/a14/92605124.pdf(Page consultée le
5 octobre 2013).

16- «Hajj Hassan au secours de I’'agriculture, grand corps malade de ’économie», MPL Belgique, Publié
par jeunempl, le 5 aotit 2011.

17- El-Khoury B., «L’agriculture, un secteur en mal de financement... », [En ligne]. http://www.centre-
catholique.com/newsdetails.asp?newid =40702 (page consultée le 15 novembre 2013).

18- Sbeih N, «L’économie libanaise de A a Z », le commerce du levant, 2009, N°5590, pp. 12.
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8% du PNBUY. L'un des points les plus critiques est I'insuffisance
du financement de Dagriculture ot le secteur agricole recoit
moins de 1% du budget national. Le financement du secteur
privé et les préts bancaires au secteur agricole sont limités.

En Pabsence d’un plan national en faveur de la relance du secteur
agricole, et pour que ce secteur puisse étre vivant et compétitif,
il faut introduire de toute urgence de nouvelles techniques
agricoles.

En outre, Plagriculture est le seul secteur a produire de
I'alimentation. Pour survivre, ’humanité peut se passer d’acier,
de charbon ou d’électricité, mais non pas de «nourriture». Il
n’existe pas des produits de substitution a I'alimentation. Un
pays doit assurer lui-méme sa production alimentaire ou bien
I'importer.

2.1 -Vue d’ensemble et caractéristiques de ’agriculture
libanaise

Tout d’abord, la relance du secteur agricole, selon la situation qui
prévaut au Liban, semble étre un enjeu primordial pour la reprise
de cette économie qui se trouve bien affaiblie. Jusqu’en 1975,
la surface cultivée était de 360.000 hectares (35% de la surface
totale) dont 25% étaient des terres irriguées. La population active
agricole était d’environ 20%, sa contribution au Produit National
Brut étant de 33%.

Pendant la période critique de 1975 jusqu’en 1990, le secteur
agricole s’est trouvé confronter 2 de nombreux problémes. Les

11- Hamze M. «L’impact des biotechnologies sur l'agriculture au Liban», Facult¢ d’Agronomic de
I'Université libanaise, [En ligne].http://ressources.ciheam.org/om/pdf/a14/92605124.pdf (Page consultée le 5
octobre 2013).

12- Dib G. «Service d’exportation agroalimentaire, Profil du secteur agroalimentaire », Beyrouth,
Liban, 2010.

13- Voir annexe 1: Répartition du prét selon les secteurs économiques.

14-H Perkins D., Radelet S., L Lindauer D., «Economie du développement», De Boeck, 3¢me édition,
Bruxelles 2008, pp.701.
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formule des recommandations dans des domaines variés: la
pauvreté, la santé, le logement, ’environnement, ’agriculture, la
gestion des déchets, etc.
- Le partage juste et équitable des avantages découlant
de lexploitation des ressources génétiques ainsi que des
connaissances scientifiques et techniques nécessaires a la
conservation et a ’exploitation de ces ressources®.
- Convention cadre sur le changement climatique.
- Convention sur la biodiversité et sur la lutte contre la
désertification.
- Fonds pour I’environnement mondial (FEM).
En matiere de changement climatique, la convention de Rio
a ¢été suivie par la signature du protocole de Kyoto en 1997,
lequel est le principal texte d’application. Ce protocole, entré en
vigueur en février 2005, fixe de nouvelles regles internationales
contraignantes jusqu’en 201219
*Le Sommet mondial de Johannesburg, en 2002: c’est 'emphase
sur ’élément écologique qui a caractérisé Johannesburg. Le
sommet a lancé ce qui suit:
- Accord sur la protection des ressources halieutiques mondiales.
- La promotion du partenariat public/privé.
- Programmes sur I’eau et 'assainissement.

Section 2 - L’agriculture au Liban

Lagriculture qui a constitué pendant longtemps une des
principales richesses du Liban (33% du Produit National Brut), a
cessé progressivement de 1’étre et ne représente aujourd’hui que

9- Hebert]., Juncau P., «La protection de la diversité biologique: un enjeu majeur dans la réalisation de
projets hydroélectriques», Liaison Energie-Francophonie, numéro spatial/septembre 2008, pp. 109-112.

10- C. de Perthuis, «La génération future a-t-elle un avenir?», Belin, 2003.
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des ressources naturelles liées a la croissance économique
et démographique, le Club de Rome, association privée
internationale créée en 1968 lance un vrai pavé dans la marre
en publiant «Halte a la croissance» ou le développement
économique est présenté comme incompatible avec la protection
de la planete a long terme. C’est dans ce climat de confrontation
et non de conciliation entre I’écologie et I’économie que se tient
la premiere conférence des Nations Unies sur I’environnement
humain, a Stockholm, en 1972©. Cette conférence a introduit
trois innovations dans la vie internationale:

-La création du PNUE (programme de TI'ONU pour
I'environnement) et du PNUD (Programme des Nations Unies
pour le Développement).

-Une déclaration en 26 principes et 109 recommandations,
laquelle constitue aujourd’hui le texte fondateur en mati¢re de
droit international de I'environnement®.

-Eftet catalyseur sur les politiques nationales de 'environnement.

* La Conférence de Rio de Janeiro, en 1992 ou Sommet de la
Terre est la deuxieéme conférence mondiale sur le climat. Depuis
ce Sommet, les pays du monde entier adoptent le concept de
développement durable et s’engagent 3 prendre en compte la
notion de la durabilité dans la conception et la conduite des
programmes de développement. Elle a fourni les principes
fondamentaux suivants:

- Le programme d’action (agenda 21) qui est un plan d’action
adopté par 173 chefs d’Etat® lors du Sommet de la Terre. Il

6- Ministere de I’Environnement, du Développement durable, des Transports et du Logement, [En ligne].
http://www.developpement-durable.gouv.fr/Comment-est-née-la-notion-du.html  (Page consultée le 13
octobre 2013).

7- Conférence des Nations Unies sur ’Environnement humain (Stockholm), 1972, Université de Genéve, [En
ligne]. http://cms.unige.ch/isdd/spip.php?article47 (page consultée le 5 octobre 2013).
8- Dubos R., «Penser global, agir local», Plate-forme 21 pour le développement durable [En ligne]. http://

www.plate-forme21.fr/le-developpement-durable/article/penser-global-agir-local ~ (page consultée le 5
octobre 2013).
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développement durable met le décideur face a2 de nouveaux
dilemmes du fait des concurrences qui apparaissent entre objectifs
de croissance économique et de protection de I'environnement
qui est composé de toutes les ressources naturelles dont hérite
une génération et d’équité sociale que nous pouvons assimiler a la
capacité intégratrice de la collectivité et qui dépend notamment de
'acces aux richesses et de leur mode de répartition. La stratégie de
développement durable vise a élargir cette zone d’intersection®.

L’objectif ultime de ce développement consiste a supprimer
les inégalités a travers trois axes principaux: la sauvegarde et
la valorisation de I’environnement, la promotion et la mise en
place d’une économie plus performante, et enfin 'avénement
d’une société plus équitable. L’approche doit comporter deux
composantes:

—Dans le temps: nous avons le droit d’utiliser les ressources de la
terre mais le devoir d’en assurer la pérennité pour les générations
futures.

—Dans l'espace: chaque étre humain a le méme droit aux
ressources de la terre: c’est le principe de destination universelle
des biens.

En revanche, tous les secteurs d’activité sont concernés par le
développement durable: Pagriculture, I'industrie, I'habitation,
lorganisation familiale, mais aussi les services (finance,
tourisme,...).

1.2 - La promotion du développement durable au sein
de TONU

Les Nations Unies jouent un rdle de catalyseur en matiere de
développement durable. Ceci apparait lors des grands sommets
qui ponctuent la vie internationale:

* Conférence de Stockholm: en 1971, face a la surexploitation

5- Arnaud E, Berger A, Christian P, «Le développement durable», Nathan, Paris, 2008, p.7.
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rapport Brundtland® qui part d’une vision intergénérationnelle,
en définissant le développement durable comme «la capacité
a répondre aux besoins des générations présentes sans
compromettre celle des générations futures a satisfaire les
leurs»™®. Voici un schéma simple présentant les différentes
composantes du développement durable et leurs interactions.
Seule la corrélation des trois peut étre appelée durable:

Equitable

DURABLE

Viable Vivable

Figure 1: Représentation schématique du développement durable avec ses trois principaux piliers
Source: http://www.isere-agenda21.fr/10254-le-developpement-durable-definition.htm

Par conséquent, les trois dimensions du développement durable
introduites par le rapport Brundtland sont visualisées par les
trois anneaux qui s’entrecroisent. L'intersection entre les trois
aires figure dans la zone de convergence entre ’économique,
I'environnement et le social (le triangle du développement
durable). Dans un monde idéal, elle serait totale.

Dans la pratique, la prise en compte des exigences du

3- Le rapport «Notre future communy, plus communément dénommé rapport «Brundtlandy, est issu des travaux
de la commission mondiale sur Penvironnement et le développement, constituée en 1983 au sein des Nations
unies. Cette commission a auditionné pendant trois ans un grand nombre de responsables et d’experts du
monde entier. La présidence de cette commission fut confiée au Premier ministre norvégien Gro Harlem
Brundtland qui fut ensuite appelé A diriger I'organisation mondiale de la santé (OMS) de 1983 a 1986.

4- «Le Rapport Brundtland, la définition du développement durable», © 2008-2010, Vedura, [En ligne].
http://www.vedura.fr/developpement-durable/cadre/rapport-brundtland (page consultée le 9 octobre 2013).
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concept pour ensuite présenter la promotion du développement
durable au sein de FTONU: de Stockholm a Johannesburg.

1.1 - Genese du concept de développement durable

Le concept de développement durable tel que nous le
connaissons aujourd’hui n’est apparu qu’a la fin du 19ieme
siecle. Il renvoie, dans le monde académique de la recherche,
a des transformations associées au développement incluant en
premier lieu, mais pas exclusivement, des critéres de protection
de I'environnement. Ainsi, pour les grandes entreprises qui se
réferent au développement durable, 'un des champs les plus
actifs aujourd’hui autour de cette notion, l’environnement,
n’est pas la notion centrale: c’est de “responsabilité sociale ou
sociétale”®, qu’il s’agit d’une conception tripolaire hiérarchisée
du développement durable au sein de laquelle I’économie est un
moyen, 'environnement est une condition, le social est un but et
I'idée de I’équité est une condition, un moyen et un but.

Cependant, le terme “développement durable” traduit
I'expression anglaise «Sustainable Development», qui est apparu
pour la premiére fois en 1980 dans le rapport «World Conservation
Strategy: Living Resource for Sustainable Development»®. La
traduction est discutable, car le terme «sustainable» exprime
moins un ¢tat de ce qui dure que la capacité d’'un phénomene
a s’auto-entretenir et a résister aux aléas et aux chocs qui le
menacent. Mais la sémantique ne peut rien contre les usages.

Le terme “développement durable” est entré dans notre
vocabulaire. Sa meilleure définition reste celle que lui donna le

1- Zaccai E., «kDéveloppement durable et disciplines scientifiques», Université Libre de Bruxelles. Natures
Sciences Sociétés, Volume 15, numéro 4, octobre-décembre 2007.

2- Arnaud E, Berger A, Christian P, «Le développement durable», Nathan, Paris, 2008, p.6.
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production provoque des impacts environnementaux importants,
et provoque des rejets aqueux et des déchets.

Durant les derni¢res décennies, Pagriculture conventionnelle -
caractérisée par la monoculture, 'application de mécanisation
et de phytosanitaire et visée par Pobtention du rendement
(productivité¢) maximum avec le minimum de temps possible
- présente beaucoup d’inconvénients (affaiblissement de la
biodiversité, cofits élevés pour les agriculteurs, etc.).

Toutefois, compte tenu de cette situation, des changements
s'imposent dans la mani¢re de concevoir et de conduire le
développement agricole. Pourtant, en mati¢re d’agriculture, le
développement durable signifie une gestion économiquement
rentable, sans qu’il ne soit porté atteinte a ’environnement et
sans réduire les ressources naturelles des générations futures.

Dans la suite de notre étude, nous allons dresser le cadre
théorique au sein duquel nous voulons parler de la notion de
développement durable qui est une nouvelle conception de
I'intérét public, appliqué a la croissance et reconsidéré a I’échelle
mondiale afin de prendre en compte les aspects écologiques et
culturels généraux de la planete.

Nous allons également tenter de définir 'agriculture durable, ses
objectifs et Pagriculture au Liban, sujet de débat grice aux diverses
caractéristiques qui constituent une chance de développement et
les principales contraintes entravant le développement de cette
agriculture. Nous aborderons ensuite la nécessité de faire la
transition vers une agriculture durable.

Section 1 - Concept de développement durable

Le développement durable est devenu un concept essentiel dans
I’élaboration de politiques gouvernementales dans les pays. Pour
cela, nous nous pencherons dans cette section sur la genése du
développement durable, puis nous donnerons une notion sur ce
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B Introduction

E\ «Demain commence aujourd’hui» est une

préoccupation portée par la nécessité de lutter
contre le changement climatique, d’économiser
Iénergie mais aussi les ressources naturelles tout
en assurant un cadre de vie quotidien agréable de
haute qualité pour tous et partout. Cependant,
le développement durable conduit a optimiser
qualitativement 'utilisation des ressources, avec un
nouveau rapport au temps et a I'espace. En outre,
'agriculture est un enjeu majeur du développement
durable, car elle représente une problématique
environnementale considérable, des préoccupations
sociales complexesetun levier économique important.

Elle est une source irremplagable de notre alimentation,
la base de notre santé, élément clé de la souveraineté
alimentaire et ainsi porteuse de nombreux bénéfices
économiques, soclaux et environnementaux. Pourtant,
le monde agricole est friand de ressources naturelles
telles que l'eau, consomme des engrais dont la
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To sum it up, no regional integration can be perfect. Weaknesses
can be identified here and there. But when weaknesses outweigh
the advantages we can assume that the organization is going
towards discrepancy and desuetude.

The reasons for success of any regional organization are directly
related to the level of commitment of its members. The same
rules govern any other organization.
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EC law®. The Conseil d’Etat seems to have admitted, although
implicitly, that secondary legislation can be declared invalid when
it contravenes legitimate expectations®).

Conclusion

We may conclude by saying that EU law has achieved the aims
of comparative law which are the unification of laws, although
only to a certain extent.

By proclaiming the supremacy of EU law over domestic laws
of all Member States the ECJ makes EU law uniform all over the
Community.

We did not criticize the European Union for the lack of
democracy in its legislative process, our purpose being to analyze
and not to criticize.

If, however, a Member State is discontented with being in
this Community, it can withdraw from it. As Boissy d’Anglas
said “when the insurrection is general it does not need any
justification, but when it is partial it is always guilty”®?.

Indeed, insurrections flourished the last years in the streets of the
Arab world and the Arab League was incapable to take appropriate
actions in this regard. The Arab spring have led the population,
in many member states, to change regimes. The incapacity of the
Arab League to deal with such situations is characterized by the
lack of appropriate legal, institutional and political tools to find a
settlement for disputes caused by popular frustration. The Arab
League gave the impression of being an outdated institution.

94- Cass. Crim. 15 February 1994, weckerle, Bull. crim. n® 69, p. 145.
95- C.E., 30 Novembre 1994, SCI Résidence Dauphine, Dr. Fisc. 1995, n®8.

96- French text: “Lorsque I'insurrection est générale elle n’a pas besoin d’apologie, et lorsqu’elle est partielle, elle
est toujours coupable”.

NATIONAL DEFENCE - April 2015 59



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

is then to decide whether, in conformity with your settled case
law, you should dismiss this second argument by relying on
the 1977 Act alone, without even having to verify whether
it is compatible with the Treaty of Rome, or whether you
should break fresh ground today by deciding that the Act is
applicable only because it is compatible precisely with the
Treaty.... I am aware that the Court of Justice of the European
Communities — which, as we know, gives Community law
absolute supremacy over the rules of national law, even if they
are constitutional — has not hesitated for its part to affirm the
obligation to refuse to apply in any situation laws which are
contrary to Community measures.... I do not think you can
follow the European Court in this judge-made law which, in
truth, seems to me at least open to objection. Were you to do
so, you would tie yourself to a supranational way of thinking
which is quite difficult to justify, to which the Treaty of Rome
does not subscribe expressly and which would quite certainly
render the Treaty unconstitutional, however it may be regarded
in the political context.... I therefore suggest that you base your
decision on article 55 of the Constitution and extend its ambit
to all international agreements”.

The Conseil d’Etat later adopted the same position towards
Regulations in Boisdet® and towards Directives in Philip
Morris®). Administrative and ordinary judicial courts, in their
latest case-law, seem to take into account general and fundamental
principles consecrated by the European case-law. The Cour de
cassation did apply the principle of proportionality by referring to

92- C.E., 24 septeber 1990, Boisdet, RP. 250.

93- C.E,, ass. 28 february 1992, Arizona Tobacco Products et S.A. Philip Morris France, RP. 78; Rhothmans
International France et S.A. Philip Morris Frane, RP. 80.
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in our internal legal system. In doing so you would implicitly
be supplying a far from negligible argument to the courts of
the Member States which, lacking any affirmation in their
constitutions of the primacy of the Treaty would be tempted
to deduce the opposite solution, as the Italian Constitutional
Court did in 1962 when it claimed that it was for internal
constitutional law to fix the ranking of Community law in the
internal order of each Member State”.

The Conseil d’Etat was more reluctant to admit the primacy
and direct effect of EC law. Indeed, the supreme administrative
court did not abandon its position until 1989 in the case called
Nicolo®b.

The applicant were French citizens who brought an action for
the annulment of the European Parliament elections in France
in 1989, on the grounds that the right to vote and to stand had
been given to French citizens in the non-European overseas
departments and territories of France. It was argued that the

French statutory rule under challenge, Act 77 729 was contrary
to the EEC Treaty.

The case came before the Conseil d’Etat, where the
Commissairedugouvernementconsidered thattheapplications
should be dismissed. The Conseil d’Etat did not adopt the
view expressed by the Commissaire du gouvernement. It
ruled however that the French statutory rules were invalid on
the ground that they were “not incompatible with the clear
stipulations of the above mentioned article 227 (1) of the
Treaty of Rome”.

The Commissaire had argued as follows: “the whole difficulty

91- CE, 20 oct. 1989, NICOLO, RP. 190.
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give effect to international law when conflicting with national
law. It is then to the ordinary judges to enforce international
law, and especially EC law by which our study is concerned.

We should precise, on this stage of the analysis, that the
French judicial system is divided between administrative courts
and ordinary courts. Both did not react in the same way to the
decision IVG of the Constitutional Council.

Supremacy of EC law was accepted since 1975 by the Cour
de Cassation®, the highest of the ordinary judicial courts. In
the Café Jacques Vabre case, the Cour de Cassation was faced
with a conflict between article 95 of the EC Treaty and a later
provision of the French Custom Code. The Cour de Cassation
following the suggestion of the Procureur Général held that the
question was not whether it could review the constitutionality
of a French law. The court based its decision on article 55 of
the French Constitution rather than a global approach argued
by Procureur Général Touffait: “It would be possible for
you to give precedence to the application of article 95 of the
Rome Treaty over the subsequent statute by relying on article
55 of our Constitution, but personally I would ask you not
to mention it and instead to base your reasoning on the very
nature of the legal order instituted by the Rome Treaty. Indeed,
so far as you restricted yourselves to deriving from article 55
of our Constitution the primacy in the French internal system
of Community law over national law you would be explaining
and justifying that action as regards our country, but such
reasoning would let it be accepted that it is on our Constitution
and on it alone that depends the ranking of Community law

90- Decision of 24 May, 1975, Administration des douanes v. Société Café Jacques Vabre et SARL Weigel et Cie
[1975] 2 CMLR 336.
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to which they apply and to insist that, in the protection of rights
under Community law, national courts must not be inhibited by
rules of national law from granting interim relief in appropriate
cases is no more than a logical recognition of that supremacy».

The proclamation of the supremacy of EC law provoked (as we
have seen above) legal upheavals in the UK as well as in other
Member States. But for the purpose of our study we will only be
concerned by the case of France.

2- France and the supremacy of EC law

The French approach to international law is set out in article
55 of the Constitution: “Treaties or agreements duly ratified or
approved shall, upon publication, prevail over Acts of Parliament,
subject, in regard to each agreement or treaty, to its application by
the other party”. We can see that France has a monistic approach
to international law.

Even if article 55 provides clearly that once a treaty is ratified
and published it should prevail over national law, the courts
were reluctant to give primacy to EC law when conflicting with
a subsequent Act of Parliament.

The Constitutional Council has stated since 1975, in a decision
called Interruption Volontaire de Grossesse ®¥(IVG), that he
cannot control the conformity of an Act of Parliament to the
provisions of a treaty because of the very nature of a treaty. The
reason is that a treaty has a relative and contingent authority. This
decision was followed by many others where the Constitutional
Council adopted the same position®.

This decision indicated that ordinary courts are competent to

88- 75-54 DC, 15 january 1975, RJC.1.30.

89- 86-216 DC, 3 september 1986, Conditions d’entrée et de séjour des étrangers en France, RJC. I. 281; 93-325
DC, 12-13 August 1993, Maitrise de I'immigration, RJC.I. 539.
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since it was held in Webb®® that domestic law should be «open
to an interpretation consistent with the directive whether it is or
not also open to an interpretation inconsistent with it».

Finally, the UK courts position seem to be emphasized in Lord
Bridge’s statement in the Factortame case (n°2)®”: «Some public
comments on the decision of the Court of Justice, affirming the
jurisdiction of the courts of member states to override national
legislation if necessary to enable interim relief to be granted in
protection of rights under Community law, have suggested that it
was a novel and dangerous invasion by a Community institution
of the sovereignty of the United Kingdom Parliament. But
such comments are based on a misconception. If the supremacy
within the European Community of Community law over the
national law of member states was not always inherent in the
EEC Treaty it was certainly well established in the jurisprudence
of the Court of Justice long before the United Kingdom joined
the Community. Thus, whatever limitation of its sovereignty
Parliament accepted when it enacted the European Communities
Act 1972 was entirely voluntary. Under the terms of the 1972 Act
it has always been clear that it was the duty of a United Kingdom
court, when delivering final judgment, to override any rule of
national law found to be in conflict with any directly enforceable
rule of Community law. Similarly, when decisions of the Court
of Justice have exposed areas of United Kingdom statute law
which fail to implement Council directives, Parliament has
always loyally accepted the obligation to make appropriate and
prompt amendment. Thus there is nothing in any way novel in
according supremacy to rules of Community law in those areas

86- Webb v EMO Air Cargo (UK) Ltd. [1992] 4 All ER 929.
87- Factortame Ltd. v Secretary of State for Transport [1991] 1 AC 603.
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Parliament is a matter of judgment to be determined by British
courts and to be derived from the language of the legislation
considered in the light of the circumstances prevailing at the
date of enactment.... The Acts were not passed to give eftect to
the Equal Treatment directive and were intended to preserve
discriminatory retirement ages.... On the hearing of this appeal,
your Lordships have had the advantage... of full argument,
which has satisfied me that the Sex Discrimination Act 1975 was
not intended to give effect to the Equal Treatment directive...
and that the words of s. 6(4) are not reasonably capable of being
limited to the meaningascribed to them by the appellant... section
2 (4) of the European Communities Act 1972 applies and only
applies where Community provisions are directly applicable....
The submission that the Sex Discrimination Act 1975 must be
construed in a manner which gives effect to the equal treatment
directive as construed by the European court in Mashall’s case
is said to be derived from the decision of the European court
in Von Colson... The Von Colson case is no authority for the
proposition that... a court of a member state must distort the
meaning of a domestic statute so as to conform with Community

law which is not directly applicable».

However the EC] made it clear in Marleasing®

national law, whether the provisions in question were adopted
before or after the directive, the national court called upon to
interpret it is required to do so, as far as possible, in the light of
the wording and the purpose of the directive in order to achieve
the result pursued by the latter».

) that «in applying

It seems that Marleasing case was followed by English courts

85- Case 206/89, Marleasing SA v La Commercial International de Alimentation SA [1992] 1 CMLR 305.
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Shortly afterwards, Lord Diplock, in Garland® adopted a
harmonious construction of national law rather than the direct
application of EC law method seen in Macarthys in order to secure
the supremacy of EC law: “My Lords, even if the obligation to
observe the provisions of article 119 were an obligation assumed
by the United Kingdom under an ordinary international treaty or
convention and there were no question of the treaty obligation
being directly applicable as part of the law to be applied by the
courts in this country without need for any further enactment, it is
a principle of construction of United Kingdom statutes, now too
well established to call for citation of authority, that the words of
a statute passed after the treaty has been signed and dealing with
the subject matter of the international obligation of the United
Kingdom are to be construed, if they are reasonably capable of
bearing such a meaning, as intended to carry out the obligation
and not to be inconsistent with it. A fortiori is this the case where
the treaty obligation arises under one of the Community treaties
to which s. 2 of the European Communities Act 1972 apply”.

The arm wrestle between supreme Acts of Parliament and
supreme EC law continued however concerning non-directly
effective EC law as directives. In Duke®), Lord Templeman
stated clearly that «of course a British court will always be willing
and anxious to conclude that United Kingdom law is consistent
with Community law. Where an Act is passed for the purpose
of giving effect to an obligation imposed by a directive or other
instrument a British court will seldom encounter difficulty
in concluding that the language of the Act is effective for the
intended purpose. But the construction of a British Act of

83- Garland v British Rail Engineering Ltd. [1983] 2 AC 751.
84- Duke v GEC Reliance Ltd. [1988] AC 618.

52 NATIONAL DEFENCE - April 2015



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

UK law and EC law in Shields. A conflict did arise however in
Macarthys® between article 119 (now 141) of the EC Treaty and
section 1 of the UK Equal Pay Act 1970. Lord Denning went on to
say that,“under s. 2(1) and (4) of the European Communities Act
1972 the principles laid down in the Treaty are without further
enactment to be given legal effect in the United Kingdom; and
have priority over any enactment passed or to be passed by our
Parliament... In construing our statute, we are entitled to look
to the Treaty as an aid to its construction; but not only as an
aid but as an overriding force. If on close investigation it should
appear that our legislation is deficient or is inconsistent with
Community law by some oversight of our draftsmen then it is
our bounden duty to give priority to Community law... I pause
here, however, to make one observation on a constitutional point.
Thus far I have assumed that our Parliament, whenever it passes
legislation, intends to fulfill its obligations under the Treaty. If
the time should come when our Parliament deliberately passes an
Act with the intention of repudiating the Treaty or any provision
in it or intentionally of acting inconsistently with it and says so
in express terms then I should have thought that it would be the
duty of our courts to follow the statute of our Parliament”.

But the opinion of Lord Denning in Macarthys was not shared
by his two fellow judges. Cumming-Bruce LJ said: “I do not
think that it is permissible, as an aid to construction, to look at
the terms of the Treaty. If the terms of the Treaty are adjudged in
Luxembourg to be inconsistent with the provisions of the Equal
Pay Act 1970, European law will prevail over that municipal
legislation. But such a judgment in Luxembourg cannot aftect
the meaning of the English statute”.

82- Macarthys v Smith [1979] 3 All ER 325.
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by the European Communities Act 1972. We have seen that in
the UK an Act of Parliament is supreme but can nevertheless
be repealed by a subsequent inconsistent Act. But the European
Communities Act 1972 seems to occupy a special place in the
UK domestic law, giving in the mean time a special place for EC
Treaties.

As Lord Denning — Known for his lack of orthodoxy — puts it
in Shields v Coomes®V: “long before the UK joined the European
Community, the European Court had laid down two principles
of great importance to all member states and their citizens.
When we joined the Community, our Parliament enacted that
we should abide by those principles laid down by the European
Court... The first principle is of direct applicability... The second
is the principle of the supremacy of Community law. It arises
whenever there is a conflict or inconsistency between the law
contained in an article of the EEC Treaty and the law contained
in the internal law of one of the member states, whether passed
before or after joining the Community. It says that in any such
event the law of the European Community shall prevail over that
of the internal law of the member state... It seems to me that
when the Parliament of the United Kingdom sets up a tribunal
to carry out its Treaty obligations, the tribunal has jurisdiction
to apply Community law, and should apply it, in the confident
expectation that this what Parliament intended. If such a tribunal
should find any ambiguity in the statutes or any inconsistency
with Community law, then it should resolve it by giving the
primacy to Community law”.

But Lord Denning avoided answering the essential question of
implied repeal. It is true that there have been no conflict between

81- Shield v E. Coomes (Holdings) Ltd. [1979] 1 All ER 456.
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widely and generally accepted, that it can hardly be supposed that
any civilized State would repudiate it... that the law of nations
forms part of the law of England, ought not be construed so as
to include as part of the law of England opinions of text-writers
upon a question as to which there is no evidence that Great
Britain has ever assented, and a fortiori if they are contrary to the
principles of her laws as declared by her courts”.

However, when customary international law is inconsistent
with municipal law, British courts will apply municipal law even
if the State will incur liability on the international scene.

It was held in Mortensen” that “to decide whether an Act
of the legislature is ultra vires as in contravention of generally
acknowledged principles of international law... an Act of
Parliament duly passed by Lords and Commons and assented to
by the King, is supreme, and we are bound to give effect to its
terms”.

Concerning Treaties, as Lord Oliver puts it in Maclaine
Watson®): “Treaties, as it is sometimes expressed are not self-
executing. Quite simply a Treaty is not part of English law unless
and until it has been incorporated into the law by legislation”.

The UK adopts then a dualistic approach to Treaty law.
Therefore, if an Act of Parliament conflicts with a Treaty, the
domestic legislative measure will prevail.

However, the position of the courts is quite different when it
comes to Community law. The courts have indeed adopted a
“European attitude” towards Community law.

The EC Treaties were incorporated into UK domestic law

79- Mortensen v Peters (1906) 8 F.(J.) 93.
80- Maclaine Watson v Department of Trade and Industry [1983] 3 All ER 523.
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Section II
Legal upheavals on national levels

The assertion by the EC]J of the supremacy of EC law provoked
legal upheavals on national levels. In the UK, the fundamental
constitutional principle of parliamentary sovereignty (as we
have seen above) constituted an obstacle as to the recognition
of the supremacy of EC law. In France, the courts were equally
reluctant to acknowledge the supremacy of EC law, especially
the Conseil d’Etat.

1- Parliamentary supremacy v. Supremacy of EC law

The traditional position of the UK towards international law
depends on whether international law follows from customary
international law or from Treaties.

Britain adopts a monistic approach to customary international
law. The British view was well expressed by Lord Alverstone
in West Rand®: “It is quite true that whatever has received the
common consent of civilized nations must have received the
assent of our country, and that to which we have assented along
with other nations in general may properly be called international
law, and as such will be acknowledged and applied by our
municipal tribunals when legitimate occasion arises for those
tribunals to decide questions to which doctrines of international
law may be relevant. But any doctrine so invoked must be one
really accepted as binding between nations, and the international
law sought to be applied must, like anything else, be proved by
satisfactory evidence, which must show either that the particular
proposition put forward has been recognized and acted upon by
our own country, or that it is of such a nature, and has been so

78- West Rand Central Gold Mining Co. [1905] 2 KB. At 391.
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MAYRAS who said the following words: “I consider first that
by the general agreement the States undertook only to adopt a
particular line of conduct in commercial policy, that they did not
intend to establish directly applicable rules which the national
courts must protect, even when it conflicts with a domestic
law; secondly, that the procedures prescribed by GATT for the
settlement of conflicts arising through its application also exclude
the concept of direct effect”.

In accordance with article 249 (formerly 189), “directives shall
be binding, as to the result to be achieved, upon each Member
State to which it is addressed, but shall leave to the national
authorities the choice of form and methods”.

In Van Duyn, the ECJ held that the directive 64/221
concerning restriction on the admission and movement of aliens
was directly eftective because it “imposes on a Member State a
precise obligation which does not require the adoption of any
further measure on the part of either the Community institutions
or of the Member States and which leaves them, in relation to its
implementation, no discretionary powers”.

In Ratti””, the ECJ went further, saying that “a Member State
which has not adopted the implementing measure required
by a directive in the prescribed period may not rely, as against
individuals, on its own failure to perform the obligations which
the directive entails”.

We have seen that supremacy and direct effect are the main
features of EC law, because of the very nature of the Community.
But it wasn’t easy for national courts to adapt themselves to the
changes provoked by the affirmation of these two principles.

76- Case 41/74, Van Duyn v Home Office [1974] ECR 1337.
77- Case 148/78, Pubblico Ministero v Tullio Ratti [1979] ECR 1629.
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of the Communities, as from the date specified in them, or in
the absence thereof, as from the date provided in the Treaty.
Consequently, all methods of implementation are contrary to
the Treaty which would have the result of creating an obstacle
to the direct effect of Community Regulations and jeopardizing
their simultaneous and uniform application in the whole of the
Community”.

Furthermore, it was held in Amsterdam Bulb case™ that “by
virtue of the obligations arising from the Treaty the Member
States are under a duty not to obstruct the direct effect inherent
in regulations and other rules of Community law. Strict
compliance with these obligations is an indispensable condition
of simultanecous and uniform application of Community
regulations throughout the Community”.

Concerning decisions, it was held by the EC]J in Franz Grad"®
that “it would be incompatible with the binding eftect attributed
to decisions by article 189 to exclude in principle the possibility
that persons affected may invoke the obligation imposed by
a decision”. And the decision in question was sufficiently
unconditional, clear and precise to be capable of giving rise to
direct effect.

Concerning international agreements, the ECJ was asked in the
International Fruit Company cases” whether it had jurisdiction
to rule on the validity of a Community measure against a measure
of international law and if so whether the impugned regulations
were contrary to the GATT.

The court followed the line of reasoning of Advocate General

73- Case 50/76, Amsterdam Bulb BV v Produkschap Voor Siergewassen [1977] ECR 137.
74- Case 9/70, Franz Grad v Finanzamt Traunstein [1970] ECR 825.
75- Cases 21-24/72, International Fruit Company v Produktschap Voor Groenten en Fruit [1972] ECR 1219.
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In Reyners™), the question was whether article 52 was directly
applicable in the absence of implementing directives under
articles 54 and 57. The EC]J held that “The rule on equal treatment
with nationals is one of the fundamental legal provisions of the
Community. As a reference to a set of legislative provisions
effectively applied by the country of establishment to its own
nationals, this rule is, by its essence, capable of being directly
invoked by nationals of all Member States. It is not possible to
invoke against such an eftect that the council has failed to issue
the directive provided for by articles 54 and 57 or the fact that
certain of the directives actually issued have not fully attained the
objective of non-discrimination required by article 52”.

In Defrenne?, the question referred to the ECJ was whether
article 119 (now 141) was directly effective. It was held that “the
question of direct effect of article 119 must be considered in the
light of the nature of the principle of equal pay, the aim of this
provision and its place in the scheme of the Treaty...”. And article
119 was held to be directly effective even though its complete
implementation necessitates the taking of appropriate measures
at Community and national level.

4- Direct effect of measures other than Treaty provisions

We will be concerned here with the direct effect of regulations,
directives, decisions and international agreements.

In the Commission v Italy® case, the ECJ held that “According
to the terms of articles 189 and 191 of the Treaty, Regulations are,
as such, directly applicable in all Member States and come into
force solely by virtue of their publication in the Official Journal

70- Case 2/74, [1974] ECR 631, Reyners v Belgium.
71- Case 43/75, Defrenne v Société Anonyme Belge de Navigation Aérienne [1976] ECR 455.
72- Case 39/72 [1973] ECR 101.
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courts. There is, therefore, a close link between supremacy and
direct effect of Community law as they both flow from the very
nature of Community law. If direct effect is to be enforced,
three conditions must be satisfied:

The provision must be clear and unambiguous;

It must be unconditional, and its operation must not be
dependent on further action being taken by Community or
national authorities.

3- Direct effect of EC Treaty provisions

In the early Case of Van Gend en Loos (above), it was already
stated by the ECJ that “to ascertain whether the provisions of an
international Treaty extend so far in their effects it is necessary
to consider the spirit, the general scheme and the wording of
those provisions. The objective of the EEC Treaty, which is
to establish a Common Market, the functioning of which is of
direct concern to interested parties in the Community, implies
that this Treaty is more than an agreement which merely creates
mutual obligations between the contracting States. This view is
confirmed by the preamble to the Treaty which refers not only to
governments but to peoples... Independently of the legislation
of Member States, Community law not only imposes obligations
on individuals but is also intended to confer upon them rights
which become part of their legal heritage. These rights arise not
only where they are expressly granted by the Treaty but also
by reason of obligations which the Treaty imposes in a clearly
defined way upon individuals as well as upon Member States and
upon the institutions of the Community”.

And article 12 of the EEC, concerning obligation imposed upon
Member States to abstain from something such as levying duties,
was held to have direct effect.

44 NATIONAL DEFENCE - April 2015



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

applicable measures of the institutions on the one hand and
the national law of the Member States on the other is such
that those provisions and measures not only by their entry into
force render automatically applicable any conflicting provision
of current national law but* in so far as they are an integral
part of, and take precedence in, the legal order applicable in
the territory of each of the Member States * also preclude
the valid adoption of new national legislative measures to the
extent to which they would be incompatible with Community
provisions... It follows from the foregoing that every national
court must, in a case within its jurisdiction, apply Community
law in its entirety and protect rights which the latter confers
on individuals and must accordingly set aside any provision
of national law which may conflict with it, whether prior or
subsequent to the Community rule”.

As J. Weiler® puts it, “the evolutionary nature of the doctrine
of supremacy is necessarily bidimensional. One dimension is the
elaboration of the parameters of the doctrine by the European
Court. But its full reception, the second dimension, depends on
its incorporation into the constitutional orders of the Member
States and its affirmation by their supreme courts”.

With regard to the principle of EC law supremacy (see above),
the principle of direct effect of EC law is held to be the corollary
of the former in order to achieve the mission allocated to the
Community.

2- Direct effect of EC law

It alegal provision is said to be directly effective, it means that it
gives individual rights which can be enforceable before national

69- J. Weiler, “The Community System: the Dual Character of Supranationalism”, (1981) 1 YBEL 267,
275-6.
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the States from their domestic legal systems to the Community
legal system of the rights and obligations arising under the
Treaty carries with it a permanent limitation of their sovereign
rights”.

It is clear from that statement that the Court was referring to
the supremacy of EC law but did not employ the word itself.

In Internationale Handelgesellschaft®”, it was emphasized
that, “the recourse to the legal rules or concepts of national
law in order to judge the validity of measures adopted by the
institutions of the Community would have an adverse effect on
the uniformity and efficacy of Community law. The validity of
such measures can only be judged in the light of Community
law. In fact, the law stemming from the Treaty, an independent
source of law, could not because of its special and original
nature, be overridden by domestic legal provisions, however
framed, without being deprived of its character as Community
law and without the legal basis of the Community itself being
called into question. Therefore the validity of a Community
measure or its effect within a Member State cannot be affected
by allegations that it runs counter to either fundamental rights
as formulated by the Constitution of that State or the principles
of a national constitutional structure”.

Thus, we can see that even constitutions of the Member States
cannot preclude Community measures from being applied.

In Simmenthal®, the ECJ held that,“in accordance with
the principle of the precedence of Community law, the
relationship between provisions of the Treaty and directly

67- Case 11/70, Internationale Handelsgellschaft mbH v Einfuhr-und Vorratsstelle Fur Getreide und Futtermittel
[1970] ECR 1125.

68- Case 106/77, [1979] ECR 629, Administrazione delle Finanze dello Stato v Simmenthal SpA.
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Mr. Costa asked the court for an interpretation of the Treaty, in
particular of articles 102, 93, 53 and 37. The Italian Government
submitted that the application for a preliminary ruling was
«absolutely inadmissible» and that there were no grounds for
raising the question referred. ENEL also submitted that there
were no grounds for raising these questions.

It was held by the Court that, “ By contrast with ordinary
international Treaties, the EEC Treaty has created its own legal
system which, on the entry into force of the Treaty, became
an integral part of the legal systems of the Member States and
which their courts are bound to apply. By creatinga Community
of unlimited duration, having its own institutions, its own
personality, its own legal capacity and capacity of representation
on the international plane and, more particularly, real powers
stemming from a limitation of sovereignty or a transfer of
powers from the States to the Community, the Member States
have limited their sovereign rights and have thus created a body
of law which binds both their nationals and themselves. The
integration into the laws of each Member State of provisions
which derive from the Community and more generally the
terms and the spirit of the Treaty, make it impossible for the
States, as a corollary, to accord precedence to a unilateral and
subsequent measure over a legal system accepted by them
on a basis of reciprocity. Such a measure cannot therefore be
inconsistent with that legal system. The law stemming from
the Treaty, an independent source of law, could not because
of its special and original nature, be overridden by domestic
legal provisions, however framed, without being deprived of its
character as Community law and without the legal basis of the
Community itself being called into question. The transfer by
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exports or any charges having equivalent effect». The Dutch
Administrative Tribunal, referring the matter to the EC],
under article 177, asked the court two questions, one of which
is: «whether article 12 of the EEC Treaty has direct application
within the territory of a Member State, in other words, whether
nationals of such a State can, on the basis of the article in question,
lay claim to individual rights which the court must protect». The
court answered by stating that «the EEC constitutes a new legal
order of international law for the benefit of which the states have
limited their sovereign rights, albeit within limited fields, and the
subject of which comprise not only the Member States but also
their nationals».

In Costa v ENEL the facts were as follows: by the law of 6
December 1962 and subsequent decrees the Italian Republic
nationalized the production and distribution of electric energy
and created an organization (ENEL) to which the assets of the
electricity undertakings were transferred. In proceedings about
the payment of an invoice for electricity between Flamino Costa
and ENEL, before the Giudice Conciliatore, Milan, Mr. Costa,
as a sharcholder of Edison Volta, a company aftected by the
nationalization, and as an electricity consumer, requested the
court to apply article 177 of the EEC Treaty so as to obtain an
interpretation of articles 102, 93, 53 and 37 of the said Treaty,
which articles, he alleged, had been infringed by the law of 6
December 1962. The Giudice Conciliatore, acceding to this
request, decided that having regard to article 177 of the Treaty
establishing the EEC, incorporated into Italian law by law n°
1203 of 14 October 1957 and having regard to the allegation of
Mr. Costa...the Court hereby stays the proceedings and sought
for a preliminary ruling by the EC]J.
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than domestic law? What is, in definitive, the impact of EC law
on the law of Member States, and more precisely on the law of
France and the UK?

The Community aiming for harmonization, if not unification,
of the law of the Member States, albeit within limited areas,
couldn’t reach this objective without claiming the supremacy of
its law. This supremacy of EC law has created upheavals in the
legal systems of many Member States.

Section I
Supremacy and direct effect of EC law

Supremacy of EC law being proclaimed to achieve the missions
for which the Community was created couldn’t give entire
satisfaction without the addition of the principle of direct effect

1- Supremacy of EC law

The European Court of Justice (ECJ) laid out the principle of

supremacy of EC law in the two leading cases of Van Gend en
Loos® and Costa v ENEL®.

In Van Gend en Loos, the Van Gend en Loos Company was
charged by customs and excise with an import duty which the
company alleged had been increased since the time of coming
into force of the EEC treaty, contrary to article 12 of that Treaty.
An appeal against payment of the duty was brought before the
Dutch Tariefcommissie, and article 12 was raised in argument.

Article 12 (new 25 EC) prohibits States from: «... introducing
between themselves any new customs duties on imports or

65- Case 26/62, NV Algemene Transporten Expeditic Onderneming Van Gend en Loos v Nederlandse
Administratie der Belastingen [1963] ECR 1.

66- Case 6/64, Flamino Costa v ENEL [1964] ECR 585.
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The contested elements are the standing orders of the Houses
of Parliament and the institutional acts.

Thus, for a statute to be in conformity with the Constitution,
it is not sufficient that it respects the division of powers between
legislative and executive, it should also respect the bloc de
constitutionnalité.

Be it in France or in the UK, the great majority of the
statutes are the result of a governmental initiative, because in
France as well as in the UK the government emanates from
the elected majority on the basis of electoral promises. That is
how, wondering about the signification of the famous phrase
“the law is the expression of the general will”, F. Terré said
“The obligatory force of the law is related principally to the
confidence inspiring the citizens towards the power. Whereas
the national will is moving away, the law is considered as such
because it expresses the will of those who govern — in the
large sense of the word — who represent the aspirations of the
citizens. We may say that the situation in which the legislator
enacts is of a decisive importance. The law has ceased being the
expression of the general will to become the expression of the
legislator”®®.

But in a democracy the legislator must be the representative
of the citizens and exercise the sovereignty that was entrusted
to him. Without speaking of the democratic deficit in the
European Communities, what puts EC law on a higher level

64- Frangois Terré, “La crise de la loi”, Archives de philosophie du Droit, Tome 25, Sirey, 1980, p. 19. French
text: “la force obligatoire de la loi est reliée principalement 2 la confiance inspirant les citoyens a I'égard du
pouvoir. Tandis que la volonté nationale s’éloigne, la loi est reconnue comme telle parce qu’elle exprime la
volonté de gouvernants — au sens large du mot — qui traduisent les aspirations des citoyens. Autant dire
que la situation dans laquelle se trouve le législatur lorsqu’il légifere prend une importance décisive. La loi
a cessé d’étre I'expression de la volonté générale pour devenir, ou redevenir, Pexpression du législateur, le
législateur”.
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The Constitutional Council is not reluctant however to
sanction the Erreur manifeste d’appréciation®. Was Rousseau
wrong when he said that the general will is always right?

Paying tribute to the Member of Parliament who said one day
“youare legally wrongbecause you are a political minority”, Henry
Roussillon®? said that “thanks to that MP, we understood, at last,
that a majority can be oppressive and ignore the law, voluntarily
or not”.

The Constitutional Council has another mission as well which
is the protection of fundamental rights. In the execution of its
mission, the Constitutional Council may rely on a multitude
of sources to which the expression bloc de constitutionnalité
was attributed. According to Henry Roussillon, the bloc de
constitutionnalité can be divided between contested and
uncontested elements.

The uncontested elements would be the Constitution of the
Fifth Republic, strictu sensu; the preamble of this Constitution
that once considered the decision liberté d’association®, as
having constitutional value, gave rise to the attribution of the
constitutional value to the Déclaration des droits de ’homme et
du citoyen of 1789 and to the preamble of the Constitution of 1946
which, consequently, gave rise to the Principes Fondamentaux
Reconnus par les Lois de la République (PFRLR) and to the
Principes Particulierement Nécessaires a notre Temps (PPNT).
We can add to the uncontested elements the Principes de valeur
constitutionnelle.

61- The decisions of the Constitutional Council in this concern are numerous, example: 85-197 DC and 85-196
DC of the 8th and the 23rd of august 1985, Evolution de la Nouvelle-Calédonie.

62- «Le Conseil Constitutionnel», Dalloz, 3i¢me édition, 1996, p.1.
63- 71-44 DC, 16th of July 1971.
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2- The control of constitutionality

Instead of the control by the opinion serialized in the
Constitution of 1793¢% and to the political control proposed by
Siéyes in his speech of Thermidor de I'an ITI¢7, the Constitution
of the Fifth Republic preferred to create a new body which
mission is to safeguard it. Indeed, “if we adopt a system of written
Constitution, it would be a logical inconsistency not to declare
invalid statutes violating the fundamental pact”®¥. Some precise
detail may be useful however. If article 6 of the Déclaration
des droits de ’homme et du citoyen of 1789 provides that “the
statute is the expression of the general will”, it provides also in
its preamble that natural rights of men which are inalienable”
are proclaimed “in order that actions of the legislative power and
those of the executive can be compared, at any time, with the aim
of any political institution, and therefore be more respected”®?.
And the Constitutional Council added that, “the statute does not
express the general will unless it respects the Constitution”®.

Consequently, accused of playing the role of a third House in
the legislative process, the Constitutional Council has defined,
since 1975 that “article 61 of the Constitution” did not confer
to him “a general power of appreciation and decision similar to
Parliament’s, but only competence to control the conformity of
the statutes laid before him for examination”.

56- Article 35, comp. art. IT et 33: “Quand le Gouvernement viole les droits du peuple, I'insurrection est pour le
peuple, le plus sacré des droits et le plus indispensable des devoirs”.

57- “Je demande d’abord a un jury de Constitution ... une jurie constitutionnaire. C’est un véritable corps de
représentants que je demande, avec une mission spéciale de juger les réclamations contre toute atteinte qui
serait portée 2 la Constitution”.

58- F. Larnaude, Bull. De législ. Comp., 1902. French text: “Si 'on adopte un syst¢éme de Constitution écrite,
C’est au prix d’une inconséquence logique qu’on ne déclare pas nulles les lois violant le pacte fondamental”.

59- French text: “Les droits naturels, inaliénables et sacrés de 'homme” sont proclamés “afin que les actes
du pouvoir législatif et ceux du pouvoir exécutif, pouvant étre a tout instant comparés avec le but de toute
institution politique, en soient plus respectés”.

60- 85-197 DC, 23rd of August 1985, Evolution de la Nouvelle-Calédonie.

36 NATIONAL DEFENCE - April 2015



European Union and Arab League Legal, Institutional and Political Assessment

Dr. Dany Ghsoub

or make the bill becoming a statute. To all that, we may add
the difficulty caused by article 40 which states that “bills and
amendments introduced by Members of Parliament shall not be
admissible where their adoption would have as a consequence
either a diminution of public resources or the creation or
increase of an item of public expenditure”.

One more restriction is given by the Constitutional Council
that refuses that Parliament introduces amendments without
any link with the text discussed. The Constitutional Council’s
case laws are clear in this concern®?.

We should not assume that a statute cannot exceed article
34. According to Henry Roussillon, it is “like if we say that
a territory of a State is limited by the continental ground,
forgetting island, continental shelves and the airspace”®?.
Islands are set to represent articles of the Constitution upon
which the legislative competence is founded. These articles are:
3(4); 53(1); 66; 72; 73 and 74%. The continental shelf would
be constituted of what is called bloc de constitutionnalité which
will be discussed below.

This distribution between executive and legislative would
lead to some confusion in the absence of an arbiter whose job
is to make each one respect its limits. This mission is entrusted
within the Constitutional Council in the Fifth Republic.

53- 85-191 DC, 10th of july 1985; 85-198 DC, 13 of December 1985, Amendement Tour Eiffel; 90-278 DC, 7th
of November 1990, Reéglement du Sénat.

54- Henry Roussillon, “Le Conseil Constitutionnel”, Dalloz, 3¢me édition, pp.114-115.

55- An English version of the French Constitution can be found on internet: http:/www.elysee.fr/ang/instit/
txt58co.htm.
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would only have the form of a Statute which can be modified
by the Government simply by secondary legislation after asking
the Conseil Constitutionnel to declare it as a regulation”.

And Mr. Michel Debré, one of those who had a great influence
in the making of the Constitution of 1958, said while exposing
the motives of a Bill laid in 1974 under the number 1219: “...
The Government can make some incursions in the domain of
Parliament if this latter accepts it, this is article 38®Y and the
Ordinances. Parliament can make incursions in the domain of
the Government if this latter accepts it. This is the logic of our
Constitution and institutions”.

But to this little incursion of Parliament, and consequently
of Statutes, in the domain of regulations, the Government
enjoys a range of possibilities that can be used to limit the role
of Parliament in the making process of a Statute.

Besides, the control is obligatory for standing orders of the
Houses of Parliament in respect of article 61(1). Moreover, the
Government can, by virtue of article 44(3), ask “the assembly
having the bill before it to decide by a single vote on all or part
of the text under discussion, on the sole basis that amendments
proposed or accepted by the Government”. Alternatively,
“the Prime Minister may”, by virtue of article 49(3), “after
deliberation by the Council of Ministers, make the passing of
a bill an issue of the Government’s responsibility before the
National Assembly”. In that event, Parliament may introduce a
motion of censure with all the consequences®? of such a vote

51- Article 38: “In order to carry out its program, the Government may ask Parliament for authorization, for a
limited period, to take measures by ordinance that are normally a matter for statute”.

52- Article 50: “Where the National Assembly carries a motion of censure, or where it fails to endorse the
program or a statement of general policy of the Government, the Prime Minister must tender the resignation
of the Government to the President of the Republic”.
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We note that the old normative hegemony has disappeared.
However, Parliament can intervene in the domain reserved
to the Government, i.e. secondary legislation. In his decision
Blocage des prix des revenus™ of the 30th of July 1982, the
Conseil Constitutionnel stated that “by articles 34 and 37%) (1)
the Constitution did not intend to declare as unconstitutional
a provision contained in a statute, when it should have been
contained in a regulation, but intended to recognize that the
government has its own domain that can be protected against an
omnipresent Parliament by using articles 41 and 37(2)”¢".

In 1967, René Capitant, the then President of the Law
Commission, said that “...even if article 34 of the Constitution
enumerates the reserved matters for statutes and if article 37(1)
provides that matters other than those that fall within the ambit
of statute shall be matters of regulation, we should not assume
that the distinction of the two domains is strict. We should
interpret these provisions in bearing in mind articles 37(2) and
41 of the Constitution. It appears then that the Constituent was
not willing to prohibit Parliament from penetrating the domain
of regulations. It gives only the Government the means by which
it can oppose the inadmissibility that can be controlled by the
Conseil Constitutionnel in case of a conflict arising between the
Government and the President of the concerned assembly. If
the Government did not object that it is inadmissible, the statute
will be valid. The Constitution makes it clear however that this

48- DC 82-143, Rec.57.

49- Article 37 of the French Constitution: “matters other than those that fall within the ambit of statute shall be
matters of regulation”.

50- Art. 37(2): “Acts of Parliament passed concerning these matters may be amended by decree issued after
consultation with the Conseil d’Etat...”; Art. 41:”Should it be found in the course of the legislative process
that a Member’s Bill or amendment is not a matter for statute or is contrary to a delegation granted by virtue
of article 38, the Government may object that it is inadmissible”.
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and the regulations governing the members of the judiciary;

The base, rates and methods of collection of taxes of all types;
the issue of currency;

The electoral systems of parliamentary assemblies and local
assemblies;

The creation of categories of public establishments;

The fundamental guarantees granted to civil and military
personnel employed by the State;

The nationalization of enterprises and transfers of ownership in
enterprises from the public to the private sector;

Statutes shall determine the fundamental principles of:
The general organization of national defense;

The self-government of territorial units, their powers and their
resources;

Education;

The regime governing ownership, rights in civil and commercial
obligations;

Labor law, trade-union law and social security”®”.

Furthermore, article 34 provides that “finance Acts shall
determine the resources and obligations of the State in the manner
and with the reservations specified in an institutional Act. Social
security finance acts shall determine the general conditions for
the financial balance of social security and, in the light of their
revenue forecasts, shall determine expenditure targets in the
manner and with the reservations specified in an institutional
Act. Program Acts shall determine the objective of the economic
and social action of the State”.

47- For French text and more information see http://www.clysee.fr/ang/instit/txt58co.htm.
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an authority and a scope of action that was altered by the absolute
parliamentarism of the third and fourth Republics. For the latter,
his positions have changed in reaction against the constituents
of the Fourth Republic. His vision was firstly expressed in his
famous discourse de Bayeux after the failure of the referendum
of the 15th of May and especially in his speech in Epinal a few
days before the referendum of the 13th of October.

Concerning the reduction of the legislative power of the
Parliament, J. -P. Gridel said that “one of the fears that faced the
constituent of 1958 was the rationalization and responsibility of
the legislative activity of Parliament. Consequently, a substantial,
but limited enumeration of material competence of the law and
were set by many provisions aiming to discipline the parliamentary
procedure”®).

Thus article 34 of the Constitution, after providing that “statutes
shall be passed by Parliament” it provides also that “statutes shall
determine the rule concerning:

Civic rights and the fundamental guarantees granted to citizens
for the exercise of their public liberties; the obligations imposed
for the purposes of national defense upon citizens in respect of
their persons and their property;

Nationality, the status and legal capacity of persons, matrimonial
regimes, inheritance and gifts;

The determination of serious crimes and other major offences
and the penalties applicable to them; criminal procedure;
amnesty; the establishment of new classes of courts and tribunals

46- J.-P. Gridel, «Introduction au droit et au droit francais», Dalloz, 2¢me édition, 1994, p.665. French
text: “il y a truisme a rappeler que I'un des soucis du constituant de 1958 fut de rationaliser et responsabiliser
lactivité législative du Parlement. Il s’est traduit, notamment, par une énumération substantielle mais
limitative des compétences matérielles de la loi et par diverses dispositions destinées a discipliner la procédure
parlementaire”.
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The French approach: “the law does not express the general
will unless it respects the Constitution”.

“The law is the expression of the general will. All citizens have
the right to contribute personally or via their representatives
to its enactment”. Thus, this provision of the article 6 of the
Déclaration des droits de ’homme et du citoyen of the 26th of
August 1789 underlines the congenital relationship between law
and Parliament. Only Parliament can vote Acts reflecting the
general will that it represents.

The influence of Rousseau is obvious. As J. -J. Chevallier puts
it: “Instead of the State is me, the sovereign is me according to
Hobbes and Bossuet, Rousseau substituted we are the State, the
whole people and citizens. A new absolutism no less majestic but
which is without any danger because it reflects the absolutism of
the general will and which is always seeking for the best and is
always right”®*).

But this absolutism extolled by Rousseau seems not to be
operational nowadays. This is due to the reduction of the
legislative power of Parliament in one hand and, in the other, to
the establishment of a control of conformity to the Constitution
of the Acts of Parliament.

1- Restriction of the domain of intervention of Parliament

The Constitution of the Fifth Republic was highly inspired by
two men of State of great importance: Mr. Michel Debré and the
General Charles de Gaulle. For the former, it was a matter of re-
establishing the real governmental power by giving the executive

45- J.-J. Chevallier, “J-] Rousseau ou I'absolutisme de la volonté générale”, revue frangaise de science-politique,
1953, pp. 18 et 19. French text: “On voit comment a I'Etat c’est moi, le souverain c’est moi de Hobbes et de
Bossuet, Rousseau substitua I'Etat c’est nous, le souverain c’est nous de 'ensemble des citoyens, ou peuple en
corps. Nouvel absolutisme non moins majestueux, qui lui est sans danger car il se ramene a I'absolutisme de
la volonté générale qui veut toujours le meilleur, qui est toujours droite”.
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18 of the Union, since it was a change in the law concerning
a private right which was not for the “evident utility” of the
Scottish people. Lord Keith held that the control of fishing in
territorial waters around Scotland was a branch of public law,
which might be made the same all over the United Kingdom and
was not protected by article 18.

These two cases don’t give an answer to the essential question:
What would be the attitude of the courts if an Act of Parliament
violated openly the Treaty of Union?

If it is true that Parliament cannot bind its successors in the
UK, it is true also that a written Constitution would set limits
upon the Parliamentary sovereignty. We cannot affirm however
that the UK has no Constitution but that this Constitution is
unwritten and the parliamentary sovereignty plays an essential
role in it, if not the essential role.

“We ENGLISHMEN” said Mr. Podsnap to the French
gentleman in Our Mutual Friend, “are very proud of our
Constitution, sir. It was bestowed upon us by the Providence. No
other country is favored as this country”. “And other countries”,
said the foreign gentleman, “they do how?” “They do sir,” replied
Mr. Podsnap, gravely shaking his head, “they do, I am sorry to be
obliged to say it, as they do”®*%.

To what the French gentleman could reply: “we are no less
proud of ours”. Indeed the French Constitution of the Fifth
Republic is the result of more than two centuries during which

many Constitutions were written.

But what is the role played by the Statute in this Constitution?
Is the Parliament as sovereign as it is in the UK?

44- Quoted by Sir Kenneth Wheare, “Modern Constitutions”, Oxford University Press, 1951, p.18.
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In MacCormick™, the rector of Glasgow University challenged
the Queen’s title as “Elisabeth the Second”, on the grounds that
this was contrary to historical fact and contravened article first of
the Treaty of Union. At first instance, Lord Gurthie dismissed
the challenge for the reason, inter alia, that an Act of Parliament
could not be challenged in any court as being in breach of the
treaty of Union or on any other ground. In appeal, MacCormick
was equally dismissed but for other reasons. After holding that
MacCormick had no legal title or interest to sue, that the royal
numeral was not contrary to the Treaty, Lord President Cooper
said: “The principle of the unlimited sovereignty of Parliament
is a distinctively English principle which has no counterpart in
Scottish constitutional law”.

According to Bradley and Ewing, “he had difficulty in seeing
why it should have been supposed that the Parliament of Great
Britain must have inherited all the peculiar characteristics of the
English Parliament but none of the Scottish Parliament”®.

Furthermore, in Lord Coopers’ view, there was no precedent
that the courts of Scotland or England had authority to determine
“whether a governmental act of the type here in controversy
is or is not conform to the provisions of a Treaty, least of all
when that Treaty is one under which both Scotland and England
ceased to be independent States and merged their identity in an
Incorporating union”.

In Gibson®), Gibson argued that an EC regulation giving
nationals of Member States the right to fish in Scottish waters
and the European Communities Act 1972 were contrary to article

41- MacCormick v Lord Advocate 1953 SC 396.
42- Bradley & Ewing, “Constitutional and Administrative Law”, twelfth edition, Longman, p.81.

43- Gibson v Lord Advocate 1975 SC 134. See also Stewart v Henry 1989 SLT (Sh Ct) 34; Murray v Rogers 1992
SLT 221.
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by desuetude in Scotland can only concern Acts which were
voted before 1707 by the then Scottish Parliament, i.e. before
the Union between England and Scotland. Two conditions are
however required: the Act must not have been applied for a long
period and a change of circumstances must have occurred“”.

Thus, in theory, the parliamentary power has no limits. It
can for instance enact laws that violate human rights without
tearing being disobeyed by courts whose power is limited to
the application of the Act. The limit can however be political.
Parliament being composed of representatives of the people must
reflect their will. If the citizens persist in their will to achieve
their claim, the Parliament cannot, for fear of political sanction,
but carry out this claim. This is probably what made Dicey think
that “the electors can in the long run always enforce their will”.

However, would this not lead to a situation of tyranny of the
majority? Isn’t democracy the reign of the law rather than the
reign of the number?

Is there any legal limit to the parliamentary sovereignty?

This question still does not have a definitive answer. Lawyers
give in this concern the example of the Treaty of union 1707
between Scotland and England and the example of the impact of
EC law. The impact of EC law being dealt with below, we will
concern ourselves with the impact of the Treaty of Union 1707.

The Treaty gave the power to the new Parliament to legislate for
both Scotland and England. But the Treaty gave no attribution of
general legislative competence. This Treaty provided clearly that
the new Parliament was free to legislate in some limited matters.

40- M’Ara v Magistrates of Edinburgh 1913 SC 1059.
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Any Act incompatible with a subsequent one is automatically
repealed. This is called the doctrine of implied repeal. “If two
inconsistent Acts be passed at different times, the last must be
obeyed, and if obedience cannot be observed without derogating
from the first, it is the first which must give way... Every Act is
made either for the purpose of making a change in the law, or for
the purpose of better declaring the law, and its operation is not
to be impeded by the mere fact that it is inconsistent with some
previous enactment”®”.

This concept exists in all legal systems, but it has a special
constitutional significance in the UK.

When a conflict between two Acts arises it is up to the courts
to resolve it by applying the most recent one. In the Ellen
Street Estates Ltd.®¥ case, Maugham LJ said: “The legislature
cannot, according to our constitution, bind itself as to the form
of subsequent legislation, and it is impossible for Parliament to
enact that in a subsequent statute dealing with the same subject-
matter there can be no implied repeal. If in a subsequent Act
Parliament chooses to make it plain that the earlier statute is being
to some extent repealed, effect must be given to that intention
just because it is the will of Parliament”.

Another example of implied repeal can be found in Vauxhall
Estates Ltd.®” where the argument according to which a provision
contained in a previous Act binds the future Parliament unless an
express provision repeals it, was rejected.

English law does not have repeal by desuetude, contrary to
Scottish law. A precision is however required. Indeed, the repeal

37- Lord Langlade in Dean of Elly v Bliss (1842) 5 Beav 574.
38- Ellen Street Estates Ltd. v Minister of Health [1934] 1 KB 590.
39- Vauxhall Estates Ltd. v Liverpool Corpn [1932] 1 KB 733.
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follows: In 1942, oil installations were destroyed by British troops
in Rangoon to avoid them falling in enemy hands. After having
received £4 million from the British government, the company
sued the Lord Advocate representing the Crown in Scotland for
over £31 million. The company was successful in its claim.

Legislative supremacy of Parliament is not limited by
international law either. In Cheney v. Conn®), a taxpayer
challenged an assessment of income tax made under the Finance
Act 1964 on the ground that part of the money raised would be
used for the manufacture of nuclear weapons contrary to the
Geneva Convention to which the UK was part. Ungoed-Thomas
J stated: “What the statute itself enacts cannot be unlawful,
because what the statute says and provides is itself the law, and
the highest form of law that is known to this country. It is the
law that prevails over every other form of law, and it is not for
the court to say that parliamentary enactment, the highest law in
this country, is illegal”.

According to Dicey, “the logical reason why Parliament has
failed in its endeavors to enact unchangeable enactments is that a
sovereign power cannot, while retaining its sovereign character,
restrict its own powers by any parliamentary enactment”.

The same concept can be found among “the men of the
Revolution (i.e., French Revolution) who claimed that a
generation cannot bind permanently future generations”®®.

The same concept, indeed, but pushed further because in the
absence of a written Constitution, the Act of Parliament has, as
soon as it is enacted, a constitutional significance.

35- Cheney v. Conn [1968] 1 All ER 779.

36- Henry Roussillon, “Le pouvoir de révision dans les déclarations de I'an I” in “Les Déclarations de I’an I”,
PUF, 1995. French text: “les hommes de la Révolution qui proclamaient haut et fort qu'une génération ne
saurait lier définitivement les générations futures”
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constitution, the right to make or unmake any law whatever;
and further that no person or body is recognized by the law of
England as having a right to override or set aside the legislation
of Parliament”®?. “All that a court of law can do with an Act of
Parliament is to apply it”¢P.

In the Madzimbamuto case® concerning the effect of a
unilateral declaration of independence by the Rhodesian
government in 1965, Lord Reid said: “It is often said that it would
be unconstitutional for the UK Parliament to do certain things,
meaning that the moral, political and other reasons against doing
them are so strong that most people would regard it as highly
improper if Parliament did these things. But that does not mean
that it is beyond the power of Parliament to do such things. If
Parliament chose to do any of them, the courts could not hold
the Act of Parliament invalid”.

This means that courts can only interpret and apply an Act of
Parliament. That is probably what made De Lolme say: “It is a
fundamental principle with English lawyers that Parliament can
do everything but make a woman a man and a man a woman”®?.

Thus, Parliament can legislate in any domain. It can vote
retrospective laws, as the War Damage Act 1965 which provided
that no person is entitled to receive compensation in respect of
damage to or destruction of property caused by lawful acts of the
Crown “during, or in contemplation of the outbreak of, a war
in which the sovereign is or was engaged”. This law precluded
Burmah Oil Company®® from having damages. The facts are as

30- Dicey, “The Law of the Constitution”, pp. 39-40.

31- Keir & Lawson, “Cases in Constitutional Law”, p.1.

32- Madzimbamuto v. Lardner-Burke [1969] 1 AC 645.

33- Quoted by Dicey, “Law of the Constitution”, Macmillan, 1961, p.43.
34- Burmah Oil Company v. Lord Advocate [1965] AC 75.
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is thus nothing else but the form that the capitalist society gives
it by necessity to preserve its interests.

This idea of reciprocity is developed by Rousseau as well who
supports the view according to which “All justice comes from
god, he is the only source of justice, but if only we knew how to
receive it, we would need neither government nor laws. There is
without a doubt a universal justice product of the sole reason; but
tor this justice to be admitted between us, it must be reciprocal...
We need thus conventions and laws to link the rights to the duties
and to bring back justice to its object”@.

Be it in France or in the UK the law occupies its function of
social rule imposed upon all members of the community. The
statute is voted by parliaments in both countries and is supposed
to be the expression of the general will. But when it comes to the
place that is given to the statutes, divergences appear. Whereas an
Act of Parliament is supreme in England, in France it would be
limited by the Constitution.

The principle of parliamentary supremacy in the UK “means
simply that in England each successive Parliament is completely
dominant and can repeal or amend any legislation of its
predecessors, with the corollary that no Parliament can bind
its successors, for to do so would, of course, place restrictions
upon them inconsistent with the doctrine”®. In the absence of a
written Constitution, there are no limits to the legislative power
of the Parliament.

Parliament have, according to Dicey, “under the English

28-J.-J. Rousseau, «Du Contrat Social», L. II, Ch. VI. French text: “Toute justice vient de Dieu, lui seul en
est la source, mais si nous savions la recevoir de si haut, nous n’aurions pas besoin ni de gouvernement ni de
lois. Sans doute il y a une justice universelle émanée de la raison seule; mais cette justice pour étre admise
entre nous, doit étre réciproque... Il faut donc des conventions et des lois pour unir les droits aux devoirs et
ramener la justice 2 son objet”.

29- C.E.P. Davies, “Law”, edited by R.H. Graveson, 1967, p.47.
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the legislative field has no restriction. Any privilege, any legal
provision, any legislative text, any constitutional requirement
can be implemented or repealed by an Act of Parliament. The
Parliament is free to legislate on any subject matter: It is neither
bound by any precedent nor by any legislative text.

In France, the legislative power is limited by the Constitution
and the Conseil Constitutionel (constitutional council) is keen
to keep the parliament within its powers.

From the famous formula “you are legally wrong because you
are a political minority”®® to the other famous “the law does not
express the general will unless it respects the Constitution”®”,
where is the democracy situated? Is France more democratic
than the UK or is the UK more absolutist than France is? In the
European context what happened to the democracy in France
and in the UK? How is the “general will” expressed?

The necessity of a structure, of an organization creating a
consensus stands to save, or try to save, the social harmony. This
structure 1s, in modern democracies embodied in the Parliament
which reflects via the representatives of the people the aspirations
and divergences resulting from them. The law is therefore the
expression of the consensus. It draws its power from the fact that
it is respected because it preserves peace and social harmony.

That is how Marx affirmed that, “the State is nothing else
but the form of organization which the middle-class men give
to themselves by need to guarantee reciprocally their property
and their interests, as well inside as outside. All the common
institutions pass via the State and take a political form”. The law

26- French text: “vous avez juridiquement tort parce que vous étes politiquement minoritaire”.

27- Decision of the Conseil Constitutionel, DC 85-197, 23 august 1985, Evolution de la Nouvelle Calédonie,
G.D. 39. French text: “la loi votée n’exprime la volonté générale que dans le respect de la Constitution”.
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Ultimately, the Arab League does not have specific judicial
authority to sanction member states who infringe the Leagues’
decisions. The Charter of the Arab League goes on to add in its
article 8 that “each member state shall respect the systems of
government established in the other member states and regard
them as exclusive concerns of those states. Each shall pledge to
abstain from any action calculated to change established systems
of government”. This exclusiveness and the expressed desire to
maintain domestic affairs away from any interference constitute
an obstacle for further regional integration.

Political vision needs active action in order to become reality.
This action cannot be carried out without appropriate institutions
granted legal authority.

Part III- The legal reasons

To illustrate the huge difference between the Arab League and
the European Union concerning its legal action on the ground,
the example of France and the UK is striking. Belonging each to
a difterent legal tradition, they had both to assimilate uniform
European legislation. France and the United-Kingdom (UK),
two Member States (MS) of the European Communities (EC),
two modern democracies, so close so far. Close to each other
geographically, the two countries adopt however difterent
position vis-a-vis the statute. The place occupied by the statue
is not the same whether we are in France or in the UK. But
this difference is reduced, to a certain extent, by EC law the
supremacy of which is proclaimed over all MS.

In England, the source of any Act is the parliament. Its
legislative texts take a lead in other sources of law. Contrary to
what occurs in other countries, in France for example, in England
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Council and Commission consult the European Economic and
Social Committee (EESC). Its members represent the various
economic and social interest groups that collectively make up
‘organized civil society’, and are appointed by the Council for a
five-year term. The Committee of the Regions (CoR) consists
of representatives of regional and local government. They are
proposed by the member states and appointed by the Council for
a five-year term. The Council and Commission must consult the
CoR on matters of relevance to the regions, and it may also issue
opinions on its own initiative. The European Investment Bank
(EIB), based in Luxembourg, provides loans and guarantees to
help the EU’s less developed regions and to help make businesses
more competitive.

All these institutions play an important role in shaping the
present and the future of the European Union. Their role is made
central because their decisions are binding within all member
states.

The population has been associated to the decision-making
process granting European institutions democratic legitimacy.

The Arab League also has a number of Committees® each one
competent in a specific domain. But their role remains primitive
not to say ineffective, since decisions of these committees, like
the decisions of the Council, remain under the discretion of the
member states. The Arab League’s institutions lack therefore
popular democratic legitimacy. Its decisions lack the necessary
binding force to make them uniform within all member states.

25- Article 4 provides that “cach of the questions listed in Article II there shall be set up a special committee in
which the member-states of the League shall be represented. These committees shall be charged with the
task of laying down the principles and extent of co-operation. Such principles shall be formulated as draft
agreements to be presented to the Council for examination preparatory to their submission to the aforesaid
states”.
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the European Union. Most importantly, the Parliament exercises
democratic supervision over the Union and in particular over the
Commuission.

The Commission itself is a key European institution. It alone
has the right to draw up proposals for new EU legislation, which is
sends to the Council and Parliament for discussion and adoption.
The Commission enjoys a substantial degree of independence in
exercising its powers. Its job is to uphold the common interest,
which means that it must not take instructions from any national
government. As ‘Guardian of the Treaties’, it has to ensure
that the regulations and directives adopted by the Council and
Parliament are being implemented in the member states. If they
are not, the Commission can take the offending party to the
Court of Justice to oblige it to comply with EU law. As the EU’s
executive arm, the Commission implements the decisions taken
by the Council in areas such as the common agricultural policy.
It has wide powers to manage the EU’s common policies, such as
research and technology, overseas aid and regional development.
It also manages the budget for these policies.

Other EU bodies play specific roles in carrying out decision.
Such as the Court of Justice whose role is to ensure that EU law
is complied with, and that the Treaties are correctly interpreted
and applied. The European Central Bank (ECB), in Frankfurt,
is responsible for managing the euro and the EU’s monetary
policy. Its main task is to maintain price stability in the euro
area. The Central Bank acquired the status of EU institution
under the Treaty of Lisbon. The European Court of Auditors,
checks that all the European Union’s revenue has been received
and all its expenditure incurred in a lawful and regular manner
and that the EU budget has been managed soundly. The
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and security policy which is a mechanism for coordinating the
foreign policies of the EU’s member states.

The Council®” is made up of ministers from the EU’s national
governments. Rather than playing an executive role left for
the European commission, its main job is to pass legislation.
According to the Lisbon Treaty, the Council has to take its
decisions either by a simple majority vote, a qualified majority
vote or unanimously, depending on the subject to be decided.
The Council has to agree for instance unanimously on important
questions such as taxation, amending the Treaties, launching
a new common policy or allowing a new country to join the
Union. In most other case, qualified majority voting is used.
This means that the Council decision is adopted if a specified
minimum number of votes are cast in its favor. The number of
votes allocated to each EU country roughly reflects the size of its
population. We find the same preoccupation of proportionality
in the European Parliament.

The European Parliament is the elected® body that
represents the EU’s citizens. It supervises the EU’s activities
and, together with the Council, it enacts EU legislation. The
European Parliament holds its major debates at monthly
gatherings®attended, in principle, by all MEP’s. The Parliament
takes part in the legislative work of the EU in two ways: via co-
decision, which is the ordinary legislative procedure and via
the assent procedure, where Parliament must ratify the EU’s
international agreements®?, including any new treaty enlarging

21- Not to be confused with the European council. It is also known as the Council of Ministers.

22- Since 1979, members of the European Parliament (MEP’s) have been directly elected, by universal suftrage,
every five years.

23- Known as plenary sessions’.

24- Negotiated by the Commission.

18
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issues that are being dealt with at the domestic level™ and
issues where the European Union and its member states share
responsibility?.

To reach these goals, the European Union acts through legally
binding rules. It can use regulations or directives. Regulations
are directly binding for member states, while directives are
binding as to the objectives designated within leaving to the
member state the freedom to choose the legal means to meet
them. How does the EU work then? The EU’s Heads of State
and /or Government meet, as the European Council, to set the
EU’s overall political direction and to take major decisions on
key issues. The Council, made up of ministers from the EU
member states, meets frequently to take policy decisions and
make EU laws. The European Parliament, which represents
the people, shares legislative and budgetary power with the
Council. The European Commission, which represents the
common interest of the EU, is the main executive body. It puts
torward proposals for legislation and ensures that EU policies
are properly implemented.

The European Council, being the top political institution,
fixes the EU’s goals and sets the course for achieving them. It
provides the Impetus for the EU main policy initiatives and
takes decisions on thorny issues that the Council of Ministers
has not been able to agree on. The European Council also
tackles current international problems via the common foreign

19- Fields for which the member states remain responsible and in which the EU may play a supporting or
coordinating role: protection and improvement of human health, industry, culture, tourism, education,
vocational training, youth and sport, civil protection and administrative cooperation.

20- The European Union and its member states share responsibility for the single market, aspects of social policy
as defined in the Lisbon Treaty, economic and social cohesion, agriculture and fisheries, the environment,
consumer protection, transport, trans-European networks, energy, creating an area for freedom, security and
justice, research, technological development and space.
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and agreements already concluded or to be concluded in the
future between a member-state and another state shall not be
binding or restrictive upon other members”. That is to say that
ultimately the League dispossesses itself from the monopoly of
being the initiator of such cooperation that should be uniform
within all member states.

Furthermore, article 7 of the Charter states that “unanimous
decisions of the Council shall be binding upon all member-
states of the League; majority decisions shall be binding only
upon those states which have accepted them”. In other words,
it means that compliance with the decision of the council is
left to the discretion of the member states. The adhesion of all
member states for critical decisions being unlikely to happen,
a further integration is being de facto jeopardized.

The European Union granted itself reliable institutions
able to foster a better integration. Without talking about a
United States of Europe, the European Union constitutes a
very singular of supranational organization able to operate
in a rather coherent manner without dispossessing member
states from their national sovereignties. In order to reach
such objective the European Union have adopted an inclusive
approach by associating as much as possible the European
citizens in the decision making process within representative
institutions at the European level. Furthermore, the European
Union have operation a division in competence between issues
that are being dealt with exclusively at the European level®®,

18- The European Union alone is responsible for custom union, rules governing competition within the single
market, monetary policy for countries using the Euro, conservation of marine biological resources under the
common fisheries policy, common commercial policy and concluding international agreement when this is
provided for in EU legislation.
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regard to the Organization and circumstances of each state, on
the following matters:

A-Economic and financial affairs, including commercial
relations, customs, currency and questions of agriculture and
industry.

B- Communications; this includes railroads, roads, aviation,
navigation, telegraphs and posts.

C- Cultural affairs.

D- Nationality, passports, visas, execution of judgments and
extradition of criminals.

E- Social affairs.
F- Health affairs.

Intrinsically, the vision is not too different from the European
one but the means used are insufficient. A more effective regional
integration supposes the establishment of a more complex
institutional architecture. The political vision and commitment
can only be translated by the establishment of appropriate
responsive institutions.

Part II- The institutional reasons

A congenital disease affects the institutions of the Arab League.
A kind of an impossible marriage between supranationality and
national sovereignty. In the one hand the Arab League aims at
the coordination of policies in order to achieve cooperation
between member states and at safeguarding their independence
and sovereignty. It goes on to add, in the other hand, in article
9 that “States of the League which desire to establish closer
co-operation and stronger bonds than are provided for by
this Charter may conclude agreements to that end. Treaties
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European flagand anthem. A European public sphere is beginning
to emerge, with Europe-wide political parties. Citizens vote every
five years for a new European Parliament, which then votes on
the new European Commission.

As a citizen of the European Union you are not just a worker or
a consumer: you also have specific political rights. The European
Union’s commitment to citizens’ rights was made clear at
Nice in December 2000 when the European Council solemnly
proclaimed the Charter of Fundamental Rights of the European
Union. Under six headings'? its 54 articles set out the European
unions’ fundamental values and the civil, political, economic and
social rights of EU citizens.

A sense of belonging together and having a common destiny
cannot be manufactured. It can only arise from a shared cultural
awareness, which is why Europe needs to focus not only on
economics but also on education, citizenship and culture. The
EU does not say how schools and education are to be organized
or what the curriculum is: these things are decided at a national
or regional level. But the EU does run programs to promote
educational exchanges so that young people can go abroad to train
or study, learn new languages and take part in joint activities!'”.

The charter of the Arab league points out in its article 2 that
“The League has as its purpose the strengthening of the relations
between the member-states, the coordination of their policies in
order to achieve co-operation between them and to safeguard
their independence and sovereignty; and a general concern with
the affairs and interests of the Arab countries. It has also as its
purpose the close co-operation of the member-states, with due

16- Dignity, freedoms, equality, solidarity, citizens’ rights and justice.

17- This is the case of Erasmus program.

14 NATIONAL DEFENCE - April 2015



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

recognize one another’s rules on the sale of most goods. Since
the famous “cassis de Dijon” ruling by the European Court of
Justice (ECJ) in 1979, any product legally manufactured and
sold in one member state must be allowed to be placed on the
market in all others. To end up, tax barriers have been reduced
by partially aligning national VAT rates, which must be agreed by
the EU member states and public contracts in any EU country
are now open to bidders from anywhere in the EU, regardless of
who awards them.

For the single market to be successful some required policies
had to be enforced. In particular, this means giving transport
companies free access to the international transport market and
allowing transport firms from any EU country to operate in
all other EU countries. This benefits the European consumers
as much as free competition that should be fair. The purpose
of this policy is to prevent any business cartel, any aid from
public authorities or any unfair monopoly from distorting free
competition within the single market. The EU legislation in this
field aims to give all consumers the same degree of financial and
health protection, regardless of where in the European Union
they live, travels or do their shopping.

All these provisions would have been ineftective if the human
dimension would have been forgotten. Citizens of the European
Union can travel, live and work anywhere in the EU. The EU
encourages and funds programs, particularly in the fields of
education and culture, to bring EU citizens closer together. A
sense of belonging to the European Union will develop only
gradually, as the EU achieves tangible results and explains more
clearly what it is doing for people. People recognize symbols of
shared European identity such as the single currency and the

NATIONAL DEFENCE - April 2015 13



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

appropriate actions and be the precursor of equal development.
As of 2013, a significant difference in economic conditions exists
between the developed oil states') and developing countries!?
within the same League. Such unequal development is unlikely
to happen in the EU that promote economic and social solidarity
and where resources are fairly redistributed.

The EU, on the other hand, is gone so far as creating a single
market. The single market is indeed one of the European Union’s
greatest achievements. Restrictions on trade and free competition
between member countries have gradually been eliminated, thus
helping standards of living to rise. The single market has not yet
become a single economy however. Some sectors are still subject
to national law™®. Freedom to provide services is beneficial,
as it stimulates economic activity. Over the years the EU has
introduced a number of policies"® to help ensure that as many
businesses and consumers as possible benefit from opening up
the single market. The Single European Act, which came into
tforce in July 1987, provides the extension of the powers of the
EEC in some policy areas™, the establishment of the single
market by the end of 1992 and making more frequent use of
majority voting in the council of ministers, to make it easier to
take decisions about the single market.

Consequently, all borders within the EU on goods have been
abolished, together with customs controls on people, but the
police still carry random spot checks as part of the fight against
crime and drugs. Moreover, EU countries have agreed to

11- Algeria, Qatar, Kuwait, Saudi Arabia and the United Arab Emirates.
12- Comoros, Djibouti, Mauritania, Somalia, Sudan and Yemen.

13- In particular services of general interest.

14- Dealing for example with transport and competition.

15- Such as social policy, research and environment.

12
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heritage of values, which includes a beliet in human rights,
social solidarity, free enterprise, a fair distribution of the fruits of
economic growth, the right to a protected environment, respect
of cultural, linguistic and religious diversity and a harmonious
blend of tradition and progress.

Governance of the Arab League has been based on the duality
of supra-national institutions and the sovereignty of the member
states. Preservation of individual statehood derived its strengths
from the natural preference of ruling elites to maintain their
power and independence in decision making. Moreover, the
fear of the richer that the poorer may share their wealth in the
name of Arab nationalism, the feuds among Arab rulers, and the
influence of external powers that might oppose Arab unity can
be seen as obstacles towards a deeper integration of the League.

The lack of commitment is coupled with a lack of vision. If
politics could be defined as the art of the possible, the ambitious
objectives of the Arab League seem to be hard to reach, if not
impossible.

Section 2 — A vision for the future

The Arab League is rich in resources, with enormous oil and
gas resources in certain member states. Another industry that
is growing steadily in the Arab League is telecommunication.
With less than a decade, local companies such as Orascom and
Etisalat have managed to compete internationally. Economic
achievements initiated by the League amongst member states
have been less impressive than those achieved by smaller Arab
organizations such as Gulf Cooperation Council (GCC). Among
them is the Arab Gas Pipeline that will transport Egyptian and
Iraqi gas to Jordan, Syria, Lebanon and Turkey.

Thisshows,ifneed be, the incapacity of the Arab League toinitiate

NATIONAL DEFENCE - April 2015 1



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

the “structural funds”, managed by the European Commission,
encourage and supplement the efforts of the EU’s national and
regional authorities to reduce inequalities between different
parts of Europe. Inequalities leading to social frustration and
frustration to conflicts, money from the EU budget and loans
from the European Investment Bank are used to improve
Europe’s transport infrastructure®, thus providing better access
to outlying regions and boosting their economies.

The fifth challenge for the EU is to preserve European identity
and diversity in a globalized world. Working together does
not mean erasing the distinct cultural and linguistic identity
of individual countries®. Many EU activities help promote
regional specialties and the rich diversity of Europe’s traditions
and cultures. The old saying “unity is strength” is as relevant as
ever to today’s Europeans. The European Union is the world’s
leading trading power and therefore plays a decisive role in
international negotiations. The EU takes a clear position on
sensitive issues affecting ordinary people, such as environmental
protection, renewable energy resources, the precautionary
principle in food safety, the ethical aspects of biotechnology,
etc. the EU remains the forefront of global efforts to tackle
global warming?.

Ultimately the European member states are committed to
a certain number of values that the European citizens share.
These are humanitarian and progressive values. People’s
needs cannot be met simply by market forces, or by individual
countries taking unilateral action. Europeans cherish their rich

8- For example, to extend the network of motorways and high-speed railways.
9- The EU has 24 official languages.

10- In December 2008, it unilaterally committed itself to a 20% cut in greenhouse gas emissions by 2020.
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To answer this question, one should recognize that member
states of each of these organizations do not have the same
commitment to the goals of the organization to which they
belong and consequently they do not have a clear vision for the
tuture.

Section 1- The level of commitment

From the early fifties, the founding members of what is known
today as the European Union have been struggling in order to
mect the objectives of their organization.

The first one being to build and maintain the peace established
between its member states; we did not witness any war between
any European member state ever since.

The second objective being to bring European countries
together in practical cooperation; after the collapse of the Soviet
empire, many countries of central and Eastern Europe decided
that their future lay within the family of democratic European
nations®.

Knowing that security is a major preoccupation for individuals,
the EU had, as a third objective, to insure that European citizens
can live in security. Making the EU an area of freedom, security
and justice where everyone has equal access to justice and is
equally protected by the law is a new challenge that requires
close cooperation between governments. Bodies like Europol,
the European Police Office and Eurojust” also have to play an
active and effective role.

The fourth objective being economic and social solidarity,

6- Eight of them joined the EU in 2004, followed by two others in 2007 and finally Croatia joined in 2013 to
make a total number of 28 member states. Iceland, Turkey and several countries in the Balkans are willing to
join in.

7- This promotes cooperation between prosecutors, judges and police officers in different EU countries.
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be managed by a common High Authority in countries which
had once fought each other. The raw materials of war would be
therefore transformed into instruments of reconciliation and
peace.

The middle-east did not escape the catastrophic consequences
of the two World Wars. At the end of the First World War, the
Ottoman Empire was dispossessed from its conquered territories
and the victorious allies have been granted mandate over them
by the League of Nations. The Mandate authorities have then
started a large enterprise of redesigning boundaries that later
have been contested by members of the Arab League themselves
once they became independent®.

The major difference between the European countries
and the Arab world lies however in the evolution they have
witnessed ever since the end of the Second World War. When
European countries have evolved towards liberal democracy®,
institutionalization and inclusiveness, Arab countries remained
archaic and often headed by absolute monarchs or autocratic
self designated dictators. Finding in this context a consensus
that may lead to a common denominator of common interests
between Arab countries was then made almost impossible. Six
initial members signed however the founding agreement of the
Arab League in Cairo, on March 22, 1945¢).

Whatare the reasons then for the relative success of the European
Union as a common supranational regional organization and the
failure of the Arab League to follow such an evolution?

3- This is the case for example of Iraq after the invasion of Kuwait.

4- Greece got rid of the last European dictatorship in 1975. We do not mention eastern European countries
because they were still satellite states of the Soviet Union until the Perestroika and their access to independence
in the early nineties.

5-  Egypt, Iraq, Jordan, Lebanon, Syria and Saudi Arabia. Since then, sixteen more states joined the organization.
But due to recent uprising in Syria, the League suspended this member state and now counts 21.
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better integration between member states of the Arab League.

Similar in their objectives, these two organizations have not
been equally successful. While the European Union can be
considered today as one of the major players on the international
scene, the role of the Arab League remains, at the very least,
marginal. We will explore in this paper the legal, institutional
and political reasons that determined the success of the first and
the failure of the latter.

Part I — The Political Reasons

After the Second World War, the European continent was
ravaged on all levels; human, political, institutional, economic
and infrastructure. The war as means to spread ones supremacy
showed its limits. Other choices had to be explored: Peace instead
of war, cooperation rather than confrontation and solidarity
replaced nationalisms.

According to Pascal Fontaine®, “before becoming a real
political objective, the idea of uniting Europe was just a dream
in the minds of philosophers and visionaries. Victor Hugo, for
example, imagined a peaceful ‘United States of Europe” inspired
by humanistic ideals. The dream was shattered by the terrible
wars that ravaged the continent during the first half of the 20th
century”.

Those ideals were later carried out, in a more realistic manner,
by people like Robert Schuman® who, on the 9th of May
1950, took up an idea originally conceived by Jean Monnet
that proposed the establishment of a European Coal and Steel
Community (ECSC). The production of coal and steel would

1- Former assistant to Jean Monnet and Professor at the Institut d’Etudes Politiques, Paris. Europe in 12 Lessons,
European Commission, Directorate-General for Communication, Publications, Brussels, 2010, p. 5.

2-  French Foreign Minister.

NATIONAL DEFENCE - April 2015 7



European Union and Arab League Legal, Institutional and Political Assessment
Dr. Dany Ghsoub

Robert Schuman, Konrad Adenauer, Alcide de Gasperi and Winston
Churchill set about persuading their peoples to enter a new era. New
structures would be created in Western Europe, based on shared
interests and founded upon treaties guaranteeing the rule of law and
equality between all countries.

As for the Arab League, representatives of the first six member states
— Egypt, Iraq, Jordan, Lebanon, Syria and Saudi Arabia — that initiated
the league’s formation signed the agreement in Cairo, on March 22,
1945. Since then, 16 more states joined the organization, but due to
recent uprising in Syria and their government’s brutal way of dealing
with political opponents, the league suspended this member state
and now counts 21 members.

According to the Arab League’s main document, Charter of Arab
League, the organization’s main goal is “strengthening of the relations
between the member-states, the coordination of their policies in
order to achieve co-operation between them and to safeguard their
independence and sovereignty; and a general concern with the affairs
and interests of the Arab countries”. These affairs and interests
include all important economic issues, including finances, commerce,
business, currency, etc. They also include social, cultural and health
affairs, communication, transport, travel, the question of nationality,
visas and passports.

Despite this declaration of good intentions, the historical evolution
of the member states of the Arab League show little success. Rare are
the countries that avoided civil wars, coups and political instability.
The commitment to national self-interest seems to be stronger
than the commitment to the objectives of the Organization per
se. political archaism may be identified as a reason for such
failure. If liberal democracy opened the door for more regional
integration in Europe, traditional regimes closed the door for a
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N Introduction

II\ On 9 May 1950, the Schuman Declaration
proposed the establishment ofa European Coal and
Steel Community, which became reality with the Treaty
of Paris of 18 April 1951. This put in place a common
market in coal and steel between the six founding
countries (Belgium, the Federal Republic of Germany,
France, Italy, Luxembourg and the Netherlands).
The aim, in the aftermath of the Second World War,
was to secure peace between Europe’s victorious and
vanquished nations and bring them together as equals,
cooperating within shared institutions.

A new kind of hope emerged from the rubble of
the Second World War. People who had resisted
totalitarianism during the war were determined to put
an end to international hatred and rivalry in Europe and
create the conditions for lasting peace. Between 1945
and 1950, a handful of courageous statesmen including
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