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() The article 1 of the Code of Conduct for Law Enforcement Officials, adopted and made
public by General Assembly resolution 169/34 of 17 December 1979, provides as follows:
“Law enforcement officials shall, at all times, perform their duty to serve the community and
to protect all persons from unlawful acts, in a manner consistent with the high degree of
responsibility required by their profession.”
https://www.hrlibrary-umn-edu.translate.goog; Consulted on: 6/9/2022; 13:00 p.m.
) The article 3 of the Code of Conduct for Law Enforcement Officials provides as follows:
“Law enforcement officials may use force only when strictly necessary and within the limits
necessary for the performance of their duty”.
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@ The principle 16 of the Declaration of Basic Principles for Justice for Victims of Crime
and Abuse of power provides as follows:
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“Police, judicial, health, social and other relevant personnel should receive training to make
them aware of the needs of victims, and guidelines to ensure appropriate and prompt aid”.
https://www-ohchr-org.translate.goog/Ar/professionallnterest/Pages/VictimsOfCrime And
AbuseOfPower.aspx; Consulted on: 7/9/2022; 14:00 p.m
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(D Le Code de la Justice Pénale des Mineurs (CJPM) est entré en vigueur le 30 Septembre
2021. 11 a réaffirmé les grands principes de la justice pénale des mineurs: L'ordonnance du 2
février 1945 a posé les grands principes de la justice pénale des mineurs en France:

* Atténuation de la responsabilité pénale des mineurs en fonction de leur dge, ou excuse de
minorité ;

* Primauté de 1'éducatif sur le répressif ;

* Spécialisation des juridictions et des procédures.
https://www-vie--publique-fr.translate.goog/eclairage/281397-code-de-justice-penale-des-
mineurs-en-vigueur-le-30-septembre-2021?
https://www-legifrance-gouv-fr.translate.goog/jorf/id/JORFTEXT0000005182847;
Consulté le: 11/9/2022: 19:00 p.m.
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(1) Marta Requejo Isidro, International Commercial Courts in the Litigation Market, Max
Planck Institute Luxembourg for Procedural Law, Research Paper Series | N° 2019 (2), p 5.
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https://www.qicdre.gov.qa/ar :qicdre dsal yhi AeSadl s fSIY) adsall 1)
@ Supreme Court of Judicature Act (Singapore, cap 322, 2007 rev ed) s 18A (‘Supreme Court
of Judicature Act’), Rules of Court (Singapore, cap 322,2014 rev ed) O 110 r 7(1)(a) (‘Rules
of Court’).
- see, ANDREW GODWIN, IAN RAMSA, MIRANDA WEBSTER, INTERNATIONAL
COMMERCIAL COURTS: THE SINGAPORE EXPERIENCE, Melbourne Journal of
International Law, Vol 18 2017, p (220).
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(D Marta Requejo Isidro, p 8.
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() ANDREW GODWIN, IAN RAMSA, MIRANDA WEBSTER, p (221).
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(1) Sundaresh Menon, INTERNATIONAL COMMERCIAL COURTS: TOWARDS A
TRANSNATIONAL SYSTEM OF DISPUTE RESOLUTION, Opening Lecture for the
DIFC Courts Lecture Series 2015, p 3.
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(1) MAN YIP, THE RESOLUTION OF DISPUTES BEFORE THE SINGAPORE
INTERNATIONAL COMMERCIAL COURT, International and Comparative Law
Quarterly, ICLQ vol 65, April 2016 p (440).

@ MAN YIP, pp (448-449).
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La relation entre ’expert psychiatre et le
juge: vers une psychiatrisation de la justice

Elie Kallas®

¢ Resumé

L'expertise psychiatrique est requise au tribunal dans plusieurs
situations juridiques tant en matiére criminelle que civile et elle est
soumise aux mémes régles de preuve que n'importe quelle expertise.
Pourtant, la psychiatrie et son objet sont tout a fait particuliers. La
relation que peuvent entretenir le juge et I'expert-psychiatre est teintée
par plusieurs éléments de nature sociale et professionnelle, mais aussi
simplement juridique et procédural. Alors que les juristes parlent de
cette relation comme d'une usurpation du réle du juge par l'expert-
psychiatre, les psychiatres, au contraire, croient que leur expertise est
totalement pervertie dans le processus judiciaire. Mais la réalité n'est
pourtant pas univoque: si I'expertise psychiatrique est de facon générale
une preuve parmi les autres, elle peut également occuper une place
centrale dans le mécanisme décisionnel.

¢ Abstract
Psychiatric report is required at the court in several legal statements
as well in criminal matters as in civic matters and is subject to the same

(1) Général, membre de la Cour de Cassation militaire, Docteur en Droit, Maitre de
conférences auprés de la Faculté de Droit et des Sciences Politiques de I’'USEK et de
I’Université Islamique.
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codes of proofs as any other expert report. Still, psychiatry and its object
are absolutely peculiar. The relation that may be kept between the judge
and the expert psychiatrist is tinged with many elements of social and
professional nature but also of judicial and quibbling nature, simply.
While lawyers and legal experts quote that relationship of an usurpation
of the judge part by the expert psychiatrist, psychiatrists on the other
hand reckon that the expert report is completely perverted by the
judicial process. Yet, reality is not univocal. If the psychiatric report is
globally a proof among many others, it can still have a crucial impact
in the ruling machinery.

o Introduction

A mesure que les craintes au sein de la société augmentent et que
la pression exercée sur le systéme judiciaire s’accroit, les juges ont des
attentes toujours plus exigeantes quant aux informations sur lesquelles
repose leur jugement. Dés lors, afin de prendre toutes les précautions,
ceux-ci ont aujourd’hui plus souvent recours aux experts psychiatres
dont 1’avis tend a prendre de plus en plus d’importance dans
I’¢laboration du jugement. De cela, découle également une évolution
des missions confiées a 1’expert psychiatre, lequel s’inquicte de se voir
imputer ainsi une part de responsabilité toujours plus élevée.

A cela viennent s’ajouter un manque de compréhension et des
attentes erronées qui demeurent tant chez le juge que chez I’expert
psychiatre quant aux fonctions respectives de leur collaborateur. Il
importe toutefois d’éviter que cela ne péjore la situation du prévenu qui
doit faire I’objet d’une expertise.

Bien que I’expertise psychiatrique soit un moyen de preuve que le
juge est libre d’apprécier selon son intime conviction et qu’il ne soit pas

lié par les constatations de 1’expert, il n’est pas toujours aisé¢ de savoir
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si la décision rendue par le juge a bien été prise en toute indépendance
ou si I’expertise a eu un poids certain dans 1’¢laboration de la décision.

A travers ce travail, Il sera question, dans un premier temps, de
cerner quelques aspects relatifs a 1’expert psychiatre ainsi qu’a
I’exercice de sa profession (infra 1), dans un second temps, de voir
quelles sont les attentes espérées quant aux expertises (infra 2), dans un
troisieme temps de circonscrire la position du juge par rapport a la prise
de décision (infra 3) et, dans un quatrieme temps, d’aborder plus
particulierement les points de rencontre entre ces deux professions dont

I’interaction est aussi complexe que nécessaire (infra 4).

o Paragraphe 1. De I’expert psychiatre
A. Conditions requises pour étre désigné

Il convient dans un premier temps, de savoir qui peut étre désigné
par la direction de la procédure pour réaliser une expertise
psychiatrique.

D’apres les art. 43 al. 1, Code de la justice judiciaire. L’Etat libanais
laisse aux juridictions une certaine autonomie dans |’organisation
judiciaire et ’administration de la justice!!). Cette autonomie est
toutefois limitée des lors qu’il existe une norme qui régle la situation de
maniére exhaustive®.

Bien que le contenu des art. 40, 41, 42 du Code de déontologie
médicale et la loi de ’exercice de la profession de la médicine® ne

Gt Anansyl) Basyall 3 jsdaally VAAT/A/VT )i V0 u a8y el i) asenpalls pabiall laal) pulasil o060
L8023 ¢ VAAY /Y Y

T gt Al asall B siid) VAAE/Y/YY Auls YAA Q) dudall QIS (g8 e £Y—€) -6 sal @
A4 22e (V474 /H/
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définissent pas clairement la notion d’expert, il en a déduit que
I’expertise au sens de ces articles ne pouvait en principe étre effectuée
que par un médecin spécialisé. D une part, pour garantir la qualité de
I’expertise et d’autre part, pour ne pas avoir a controler a chaque fois
qu’un expert non médecin dispose de toutes les compétences attendues.

B. Principes éthiques et déontologie de la pratique
expertale

Actuellement, au Liban, il n’existe pas de dispositions spéciales
destinées a la pratique expertale'!) dans le code de la déontologie.
Pourtant, la nécessité d’¢laborer un Code de spécifique a la pratique
expertale se ressent notamment dans le fait de pouvoir mieux délimiter
les attentes quant aux missions octroyées a I’expert®. Pour pallier a ce
manque, les experts psychiatres sont donc soumis a la pratique des
tribunaux et leurs jurisprudences®). Il est notamment attendu d’eux
qu’ils rédigent leur expertise avec diligence et célérité, ce qui permet de
démontrer une certaine habitude au processus et d’instaurer un lien de
confiance.

Au Canada, il existe un Code de déontologie de 1’Association
médicale canadienne datant de 1996 qui a ¢été annoté pour les
psychiatres. L’ Association des psychiatres du Canada considere que ce
Code leur permet de les aiguiller dans I’exercice de leur pratique afin
que celle-ci soit aussi éthique que possible™®.

OMlad) Slanyall (Alall IS (5l 5 alall g dusylas ¢p53t3 (1)

@ VUILLE Joélle / PAREIN Loic / JENDLY Manon, L’expertise sous feux croisés: Synthése
des tables de concertation, Revue Suisse de criminologie 2019 vol. 1 p. 53 ss.;

Jaxdl Yo o0/ FYA ) Aihall leSladd) Jpual OsilE (e VVE Bl e VY 5 VY i@l (AY (€Y alsal)

EY 20 YY) V)XY Al Baa )l sl (B pedialls YA Y[V /0T A 9 8y sl Canse

@) Arrét 156 du 9 octobre 2000, 6éme ch. C. cass, Sader éditeur-Décisions pénales, p. 659 ;

Arrét 131 du 30 juin 1998, 6éme, ch. C. cass, Sader éditeur-Décisions pénales, p. 575.
@ Code de déontologie de I’AMC.
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En France, il y a une section aux art. 105 a 108 du Code de
déontologie médicale qui est réservée a I’exercice de la médecine
d’expertise! ). L’art. 106 précise notamment qu’un expert ne doit
accepter le mandat d’une autorit¢ que s’il s’agit d’un domaine dans
lequel il a des compétences particulieres, sans quoi il risquerait de
commettre une négligence pour laquelle il engagerait sa responsabilité.
L’art. 107 dispose quant a lui que I’expertisé doit étre informé de la
nature particulieére de la relation dans laquelle il se trouve ainsi que de
la mission de I’expert.

I1 est en effet primordial et ce, des le premier entretien avec I’expert
psychiatre, que D’expertis€ sache qu’il se situe dans une relation
particuliére qui différe d’une simple thérapie®.

Une premicre distinction, non des moindres, concerne le secret
professionnel. L’expert psychiatre est mandaté par une autorité
judiciaire afin d’apporter, grace a ses compétences et a ses
connaissances dans le domaine de la pathologie psychiatrique, des
éléments complémentaires pour ’affaire®. Il devra ainsi divulguer les
informations pertinentes que 1’expertisé¢ lui aura transmises, ce qui
signifie qu’il est délié du secret professionnel vis-a-vis de I’autorité qui
I’a mandaté. Il est donc indispensable que 1’expertisé sache que tout ce
qu’il dira pourra étre utilisé contre lui et qu’il n’a de ce fait aucune
obligation de témoigner®.

Une deuxiéme composante de cette relation pouvant aboutir a

certaines difficultés concerne la sphére privée de I’expertisé. Au fil des

(1 JONAS, Le Psychiatre face aux juges, ellipses, Paris, p. 92 ; Code de déontologie médicale
frangais, art. 106; Code de déontologie médicale frangais, art. 107.

2 FONJALLAZ Jean / GASSER Jacques, Le juge et le psychiatre — Une tension nécessaire,
Médecine et Hygiéne Chéne-Bourg / Stampfli Berne 2017, p. 125.

@) Arrét 165 du 23 mai 1998, de la 6éme C. cass, Sader éditeur-Décisions pénales, p. 196.
4 BRUNNER Matthias, Le systéme de justice pénale: ambitions et résultats, Groupe Suisse
de Criminologie, Berne 2010, p. 303 ss.
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questions et des investigations, I’expertisé est amené a se dévoiler". Il
doit avoir conscience que son intimité sera probablement révélée
publiquement que ce soit dans le cadre du proces ou lors de I’éventuelle
publication de 1’arrét par le tribunal. Il incombe donc a I’expert de
prendre soin de préserver la dignité de 1’expertisé€ en se gardant de le
stigmatiser dans la rédaction de son rapport.

o Paragraphe 2. Missions et détérmination de I’expertise
A. Missions de ’expertise

C’est lorsque la direction de la procédure a un doute sérieux
concernant la responsabilit¢ de 1’auteur qu’elle mandatera un expert
psychiatre afin que celui- ci réalise une expertise (art. 231 au 236 CP)®.

D’apres les articles 41, 248 al. 5 CPP, il revient a la direction de la
procédure de mandater un expert Ainsi, dépendamment du moment ou
’on se situe dans la procédure, I’expert ne sera pas désigné par la méme
autorité. Lors de la procédure préliminaire, il sera mandaté par le
ministére public et lors de la procédure de premiére instance par le
président du tribunal. Dans le cas d’une deuxiéme instance, il peut
également étre désigné par le président de la juridiction d’appel®.

En pratique, le role de I’expert psychiatre mandaté est notamment
d’apporter, par le biais de son expertise, des ¢léments factuels dépassant

() Ghiglione R. et Matalon B, Les enquetes sociologiques, theories et pratiques, Paris,
Armand Colin, p. 67;
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@ Voir I’art. 231 au 236 du décret législatif n° 340 du 1/3/1943,J.O0 n° du/ /1943 ; Arrét 603
du 30 novembre 1966, C. cass,
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les compétences professionnelles du juge. L’expertise psychiatrique
sert essentiellement a déterminer la responsabilit¢ du prévenu au
moment de 1’infraction, le risque de récidive ainsi que la nécessité et le
besoin d’instituer une mesure. C’est donc a 1’expert que revient la
lourde tache d’expliquer ce qui peut parfois sembler inexplicable,
notamment en indiquant les raisons d’un passage a 1’acte ainsi que les
différents facteurs qui pourraient amener un individu a récidiver.

Afin que le juge puisse examiner de maniére critique les
conclusions de I’expert psychiatre, il est indispensable que I’expertise
et les justifications qu’elle contient soient compréhensibles, ce qui n’est
pas toujours le cas'"). Une bonne expertise doit non seulement pouvoir
expliquer de maniére subtile et nuancée les divers éléments ayant
conduit I’individu a commettre une infraction, mais doit ¢galement
permettre au juge d’analyser le rapport d’expertise en toute autonomie
afin de ne pas placer I’expert dans une position qui reviendrait a le
laisser préjuger du cas®.

Face a ce dilemme dans lequel le juge et les parties semblent
demander a I’expert de trancher, c’est toutefois bien au juge qu’il
revient de rendre une décision, compte tenu de tous les €léments de
I’affaire, y compris les antécédents judiciaires et personnels pertinents
ainsi que la gravité et la récurrence des infractions commises.

L’expert dispose également d’une certaine autonomie dans
I’¢laboration de son expertise lorsqu’il s’agit de recherches simples
relevant de ses compétences, indispensables et étroitement liées a
I’exécution de son mandat. Il peut pour cela, d’aprés 1’art. 185 al. 4
CPP, exhorter des personnes a se présenter a lui. Celles-ci devront alors

répondre a cette convocation, sous peine de s’y voir conduites par la

(1 DAVID Michel, L’expertise psychiatrique pénale, L’Harmattan Paris 2006, p.222.
(2) CLERICI Christian, Quelle place pour I’expertise psychiatrique dans 1’actualité de
I’exécution des peines et des mesures? , Revue Suisse de criminologie 2019 vol. 1 p. 309.
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police. Avant de les interroger, I’expert devra toutefois avertir les
personnes, jouissant d’un droit de refuser de déposer ou de témoigner,
qu’elles ne sont pas dans I’obligation de collaborer ou de déclarer quoi
que soit (art. 185 al. 5 CPP). Ces entretiens cliniques a la dimension
plus subjective, alliés aux différents outils d’analyse, doivent également
permettre d’apprécier au mieux les caractéristiques personnelles de
I’expertisé.

B. Détermination de la responsabilité de I’expertisé

Alors que dans le Code pénal libanais, on retrouve les notions
d’intention (art. 188 au 190 CP), d’irresponsabilité et de responsabilité
restreinte (art. 231 au 236 CP), il n’existe pas de définition de la
responsabilité pénale. les art. 192 et 193 CP ont été regroupés a ’art.
189 CP, dans lequel il n’est fait mention plus que de la faculté de
comprendre le caractére illicite de son acte et de se comporter
conformément a cette appréciation, 1’exigence de I’existence d’une
pathologie psychiatrique ayant été¢ abandonnée.

Le juge attend donc de I’expert qu’il analyse non pas la
responsabilité actuelle de I’expertis€é, mais qu’il se détermine sur les
facultés cognitives et volitives que celui-ci possédait au moment ou il a
commis son acte, afin de pouvoir établir s’il était alors irresponsable ou
partiellement responsable. Ceci a de I’importance pour la suite de la
procédure, car en cas de responsabilité restreinte, la peine sera atténuée
(art. 189 al. 2 CP) et en cas d’irresponsabilité, le prévenu ne sera pas
punissable (art. 231 au 233 CP), cela ne signifiant toutefois pas pour
autant qu’il ne pourra pas faire I’objet d’'une mesure (art. 74 au 77 CP).

Il est possible de déduire de cette logique législative, que toute
personne déférée devant le juge pour avoir commis un crime ou un délit

est au premier abord considérée comme étant responsable et qu’au sens
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de I’art. 231et s. CP, ce n’est que si le juge a un doute sérieux s’agissant
de la responsabilité de I’auteur au moment de ’acte, qu’il ordonnera

une expertise').

C. Evaluation prospective de dangérosité du risque de
récidive

Alors que I’on vit dans une société ou le sentiment d’insécurité et
la peur du crime gagnent du terrain, et dans laquelle s’instaure une
politique criminelle de plus en plus sécuritaire, on observe un attrait
grandissant autour de la notion de dangerosité afin de laisser place a la
notion d’évaluation du risque. Ceci s’explique notamment par le fait
que le droit a la vie a pris beaucoup d’importance et que 1’on souhaite
neutraliser tout agissement qui pourrait y porter atteinte. Cette
prévention du risque de récidive qui vise a privilégier ’intérét a la
sécurité publique se fait cependant au détriment de la liberté personnelle
du prévenu®. Toutefois, le risque zéro n’existe pas. Il y a certes une
part de risque dans la société que I’on peut tenter de restreindre, mais il
est utopique de croire que I’on puisse totalement 1’éradiquer.

D¢s la fin du dix-neuviéme siecle, on commence a percevoir la
récidive comme un échec de ’incarcération et une irrégularité sur le
plan criminologique®). A partir de la fin du vingtiéme siécle, une
corrélation vient s’établir entre les notions de dangerosité, de récidive,
de peine et de mesure. La dangerosité est alors percue comme un état
instable tant dans son intensit¢ que dans sa durée. Cela fait de la

(1) BENILLOUCHE Mikaél, Les expertises judiciaires: le point de vue du pénaliste, ou
comment le juge se dégage de son pouvoir de décision au profit de I’expert..., Elsevier
Masson Paris 2013 p. 83 ss.

@ Arrét 161 du 6 octobre 1998, 6eme ch. C. cass, Sader éditeur-Décisions pénales, p. 635.
® LEZE Samuel, Les Politiques de I’expertise psychiatrique. Enjeux, démarches et terrains
— Séminaire du GERN « Longues peines et peines indéfinies. Punir la dangerosité », Champ
pénal 2008 p. 1 ss.
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dangerosit¢é une conception souvent actualisée en fonction des
différentes époques et politiques criminelles.

La dangerosité¢ est donc une notion controversée qui n’est pas
véritablement définie dans le Code pénal et qui résulte plutot d’une
construction sociale. On voit au travers de ces diverses approches que
I’on est déja dans la prédiction d’un futur comportement a risque. On
observe ainsi une certaine évolution dans les missions confiées a
I’expert. S’il devait précédemment se prononcer sur [’état de
responsabilité pénale du prévenu au moment des faits, on lui demande
aujourd’hui de se prononcer également sur la présupposée dangerosité
de ce dernier, c’est-a-dire d’estimer prospectivement le potentiel de
récidive du justiciable en liberté au sein de la société. Certains experts
estiment dés lors qu’on tend a leur conférer un caractere divinatoire,
alors méme qu’ils n’ont jamais prétendu vouloir accomplir cette
mission.

La société étant devenue tres sécuritaire et la victime faisant office
de nouvelle figure sur le devant de la scéne judiciaire, on ne peut plus
se permettre d’attendre simplement qu’un individu commette
I’irréparable pour le bannir de la société en le condamnant a perpétuité.
Il y a un réel besoin, aujourd’hui plus encore qu’hier, d’identifier les
individus reconnus comme ¢€tant dangereux, afin de pouvoir les
neutraliser et prévenir leur passage a I’acte(!.

Cette gestion du risque guidée par un principe de précaution se fait
toutefois souvent au détriment d’une resocialisation du délinquant. Cela
se constate notamment au travers de 1’évolution et des révisions

législatives qui tendent a proner une pratique toujours plus centrée sur

(D' SENON Jean-Louis ET AL., Dangerosité criminologique: données contextuelles, enjeux
cliniques et expertaux, L’information psychiatrique 2009(8) vol. 85 p. 719 ss; Levasseur. G
, Chronique de défense sociale, revue de science Crim., Poitiers, 1955, p. 367.
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I’évaluation de la dangerosité, offrant ainsi une place de choix a
I’expertise dans 1’¢laboration du jugement en procédure pénale.
Cependant, a force d’€étre pris par la seule idée de limiter les risques
pour la société, nous finissons par oublier que les personnes
condamnées n’en restent pas moins des €tres humains avec leurs forces
et leurs faiblesses, forgés par leur vécu et leur culture. Malgré cela, il
est toutefois difficilement concevable qu’un juge ou une commission
d’évaluation du risque puisse étre assez audacieux pour s’écarter d’un
rapport aux conclusions défavorables alors que le fondement de leur

présence consiste a préserver la collectivité de certains dangers.

D. Positionnement sur la nécessité et I’utilité d’une mesure

Selon I’art. 70 CP'V, une mesure est ordonnée lorsqu’une peine
seule ne suffit pas a éliminer le risque que ’auteur récidive, que ce
dernier nécessite un traitement ou encore parce qu’elle est motivée par
la sécurité publique.

L’imprévisibilit¢ prétendue du caractére chez une personne
mentalement déficiente crée un sentiment d’anxiété dans la population
qui souhaite alors voir des mesures s’appliquer afin de se sentir plus en
sécurité. Les mesures sont des sanctions ayant un double objectif. Elles
ont non seulement pour but de protéger la société en évingant le danger
d’une récidive, mais elles cherchent aussi, dans une perspective plus
thérapeutique, a permettre la réintégration des délinquants présentant

certains troubles psychiques®.

MV, art. 70 CP: ““ les mesures du sureté privatives de liberté sont:

1-I’internemment dans un asile de sureté

2-la rélégation

3-le placement dans une maison de travail”.
@ V. art. 84 CP “ L’individu mis en liberte... et se soumettre aux prescriptions imposes par
le juge en vue d’eviter sa rechute”.
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Une mesure constitue une restriction de certains droits et doit de ce
fait étre proportionnelle (art. 56 al. 2 CP). Cela suppose qu’elle soit apte
a atteindre le but visé, nécessaire et raisonnablement exigible. Il
convient des lors de retenir la mesure qui sera la plus a méme de bonifier
le comportement de I’individu concerné tout en portant le moins
possible atteinte a ses droits.

Le Liban manque cependant -cruellement d’infrastructures
spécifiquement liées a I’exécution de mesures et qui devraient permettre
une meilleure prise en charge de ces délinquants psychologiquement
plus fragiles"). Cela a pour conséquence que de nombreux délinquants
assujettis a une mesure, notamment a un traitement institutionnel, se
retrouvent incarcérés aux cotés d’autres détenus qui ne présentent quant
a eux pas de déficiences mentales. Ce mélange peut étre difficile a gérer,
tant pour les détenus que les agents de détentions. Du c6té des détenus,
bien que leurs conditions d’incarcération soient plus ou moins
identiques, il y a tout de méme une différence majeure s’agissant de la
durée de la sanction. Alors que les peines sont d’une durée déterminée,
les mesures présentent quant a elles une durée indéterminée. Il est alors
aisé de concevoir que le développement psychique de ces personnes en
manque de repere temporel puisse €tre fortement perturbé et empreint
d’anxiété.

Quant aux agents de détentions, ils se retrouvent a devoir gérer au
quotidien ces détenus particuliers alors qu’ils n’ont, @ mon sens, ni le
temps ni les compétences pour leur offrir le meilleur cadre qui soit. 11
en résulte que ces détenus souffrant de troubles psychiques se
retrouvent confrontés a des conditions d’incarcération souvent peu

conciliables avec leur situation.

() DELACRAUSAZ Philippe / MOULIN Valérie, Réflexions sur le travail collégial en
expertise psychiatrique, Jusletter avril 2015 p. 1 ss.
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o Paragraphe 3. Equilibre entre liberté d’appréciation et

interdiction de I’arbitraire

Lorsque le juge prononce une sanction pénale, celle-ci vise
principalement a réaliser cinq objectifs; celui d’éviter que le condamné
ne récidive (art. 257 CP), celui de resocialiser I’individu (art. 118 CP),
celui de neutraliser le délinquant par le biais de moyens divers et variés.

Lorsqu’il fixe la sanction, le juge doit tenir compte de la diminution
de la responsabilité()). Pour cela, il se fiera aux conclusions de ’expert
qui indiquera, le cas échéant, s’il a constaté une diminution légere,
moyenne ou forte de la responsabilité.

Afin de pouvoir rendre la meilleure décision qui soit, le juge doit
non seulement avoir connaissance des faits dans leur intégralité mais il
est également essentiel qu’il puisse les comprendre 117. Ainsi, lorsque
certains faits dépassent ses compétences, il fait appel aux savoirs des
experts qui pourront alors I’éclairer et I’aider a mieux se déterminer sur
I’affaire en question. En ce sens, il ne faut pas se méprendre, le juge
reste malgré tout celui qui dirige la procédure et rendra la décision
finale, ’expert ne pouvant quant a lui pas s’exprimer sur des questions
d’ordre juridique.

Il est important de bien distinguer ’expertise privée, qui peut étre
demandée par une des parties a la procédure, et I’expertise judiciaire,
qui est ordonnée par la direction de la procédure, car celles-ci n’ont pas
la méme valeur probante. Contrairement a 1’expertise judiciaire qui
constitue un moyen de preuve, I’expertise privée ne représente quant a
elle qu’un simple allégué de partie auquel le juge est libre de se référer

ou non.

M V. art. 253 et 254 CP; Arrét 91 du 19 fevrier 1998, 7 eme ch. C. cass, Sader éditeur-
Décisions pénales, p. 828.
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Selon le principe de la libre appréciation des preuves, que 1’on
retrouve a I’art. 10 al. 2 CPP, le juge examine librement les preuves
réunies selon I’intime conviction qu’il s’est forgée de la procédure dans
son ensemble (art. 274 CP). Il n’est donc pas li€ par les constatations de
I’expertise. Cependant, il est tout de méme limité par I’interdiction de
I’arbitraire (art. 273 CP), ce qui implique que lorsqu’il fait le choix de
s’écarter de ’expertise, il ne peut le faire qu’en développant des motifs
sérieux qui I’ameénent a penser différemment, de sorte a ce que I’on
puisse suivre la logique de son raisonnement(?.

En cas de doute, le juge a donc la possibilité de requérir aupres du
méme expert ou d’un nouvel expert, un complément ou une clarification
de I’expertise (art. 189 CPP), voire méme une contre-expertise. Cela
peut notamment survenir lorsque [’expertise présente certaines
contradictions propres a la remettre en cause ou encore lorsque 1’expert
se prononce sur des questions d’ordre juridique®. Si le juge se base sur
une expertise qui n’est pas concluante ou s’il renonce a demander un
complément ou une nouvelle expertise lorsqu’il est en proie au doute,
il pourrait alors basculer dans 1’arbitraire. Cependant, les juges n’ayant
pas suffisamment de connaissances dans le domaine de 1’expertise, il
ne leur est pas toujours ais¢ d’examiner le bienfondé des conclusions
de I’expert. Aussi, lorsqu’il se retrouve face a deux expertises dont les
conclusions divergent, il appartient au juge de suivre celle qui emporte
son intime conviction. Dans la logique des choses, il s’alliera
généralement a 1’avis de la seconde expertise, sachant que s’il I’a
sollicité c’est bien parce qu’il avait des doutes a 1’égard de la premiére.

(I PELLET Marc, La liberté d’appréciation du juge face au psychiatre, Revue pénale suisse
2004 vol. 3 p. 225 ss.

@ Arrét 273 du 7 octobre1998, 3éme ch. C. cass, Sader éditeur-Décisions pénales, p. 254-
255.
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L’influence des expertises sur les décisions prises par le juge ne
doit donc pas étre sous-estimée. Le juge doit en effet avoir conscience
que I’expert ne doit rester qu’un auxiliaire dans la prise de décision,
quand bien méme son apport est parfois primordial, et que le juge seul
reste maitre de la décision a prendre. L’expert psychiatre ne peut en
effet pas suppléer le juge dans ses fonctions et ce dernier ne peut quant
a lui pas délaisser ses pouvoirs a I’expert(V,

Il n’est cependant pas toujours simple de savoir si la décision du
magistrat a bien été prise en toute indépendance ou si son jugement
repose principalement sur les conclusions de I’expert, d’autant plus
lorsque celles-ci certifient que I’individu présente une probabilité tres
¢levée de récidiver. 1l est en effet difficile d’imaginer qu’un juge puisse
prendre le risque de s’écarter d’un avis de dangerosité émis par I’expert
psychiatre. Selon PIQUEREZ, «si les juges du fond sont Iégalement
maitres de leur décision, c’est pratiquement toujours 1’avis du
spécialiste qui dicte le jugement, du fait que le tribunal ne peut s’écarter
des conclusions d’un rapport que pour raisons exceptionnelles»®.

A. Erreurs judiciaires en cas d’appréciation erronée ou

d’absence d’expertise

Une erreur judicaire en droit pénal libanais peut €tre faite tant en
défaveur qu’en faveur du prévenu®. Dans le cadre de ce travail, je me
cantonnerai a aborder le cas de I’erreur judiciaire qui peut notamment
survenir lorsque le juge rend une décision basée sur I’appréciation de
faits erronés.

() DUMOULIN Laurence, L’expertise judiciaire dans la construction du jugement: de la
ressource a la contrainte, Droit et société 2000 p. 199 ss.

@ PIQUEREZ Gérard, Traité de procédure pénale suisse, 2€ éd., Schulthess Genéve / Zurich
/ Béle 2006, p. 516.
) Arrét 133 du 18 mars1998, 3éme ch. C. cass., Sader éditeur-Décisions pénales, p. 97-98.
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Il n’est pas toujours évident pour le juge de savoir si et quand il doit
faire appel a un expert pour évaluer le prévenu. S’il semble évident que
I’individu présente une pathologie de nature a faire douter de sa
responsabilité, ces questions ne se posent pas puisque le juge sera tenu
légalement d’ordonner une expertise. En revanche, si le prévenu ne
semble a premiere vue souffrir d’aucun trouble quel qu’il soit, le juge
ne fera en principe pas appel a un expert. Il n’est toutefois pas nécessaire
que le juge nourrisse effectivement des doutes quant a la responsabilité.

Mais qu’en est-il lorsque la pathologie est a ce point imperceptible
que seule une expertise permettrait de la révéler? Si le juge n’éprouve
aucune suspicion et qu’il ne fait donc pas appel a un expert, le prévenu
sera jugé sans qu’il ne soit tenu compte de sa maladie. Il échappera alors
a toute objectivation de son trouble, dont seule une expertise aurait
permis d’attester la présence"). En pronongant une peine et en omettant
de demander une expertise psychiatrique qui aurait démontré
I’irresponsabilité du prévenu au moment de 1’infraction et donc rejeté
sa culpabilité, le juge commet une erreur judiciaire.

Ainsi, en conférant I’initiative de la demande au juge, le législateur
n’aurait-il pas inconsciemment fourni les ingrédients idéaux pour la
recette du risque, surtout dans les cas ou le juge ignore qu’il ne sait pas?
Lorsque le juge omet de requérir une expertise justement lorsqu’elle
serait indispensable, cela remet fortement son utilité en cause. Si le
principe méme de I’expertise ne semble pas poser de probléme, le
processus de sa mise en ceuvre devrait quant a lui faire 1’objet d’une
révision afin, d’une part, d’éviter au juge de se retrouver dans une
situation délicate et d’autre part, de permettre au prévenu d’étre jugé

dans des conditions adéquates®.

('S, Josserand, L’ impartialité du magistrat en procédure pénale, Paris, L.G.D.J., 1998, p.115.
(2) F. Kuty, L’impartialit¢ du juge en procédure pénale. De la confiance décrétée a la
confiance justifiée Larcier, Collection de théses, 2005.
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On peut également se demander si le juge, en requérant une
expertise, n’est pas déja convaincu de la tournure que prendra la
procédure et de I’issue de sa décision. En effet, s’il requiert une
expertise car il a un doute s’agissant de I’entiere responsabilité de
I’inculpé ou qu’il est convaincu de son irresponsabilité, celle-ci ne
devrait alors servir qu’a conforter ses convictions.

Des erreurs judiciaires peuvent ¢galement émaner indirectement
sous I’effet de la pression de 1’opinion publique. Force est de constater
qu’il n’est pas évident de peut parfois étre grande de rechercher un

coupable bien plus que la véritéV,

o Paragraphe 4. L’interaction exigée pour une justice
pénale

Tant le magistrat que 1’expert psychiatre ont parfois des attentes et
une compréhension erronées en ce qui concerne les fonctions
respectives de leur collaborateur. Cette méconnaissance peut conduire
a un mauvais établissement des faits sur lesquels le juge devra se
déterminer pour rendre sa décision. Il est illusoire de penser que 1’expert
va établir une certitude par le biais de son expertise. Un magistrat qui
pense que c’est le cas se trompe lourdement®,

A. Partage des responsabilités
Contrairement au témoin auquel il est demandé¢ de relater des faits
qu’il a personnellement constatés, I’expert revét quant a lui la qualité

() BOURCIER Daniéle / DE BONIS Monique, Les paradoxes de 1’expertise — Savoir ou
juger? , Institut Synthélabo pour le progreés de la connaissance Le Plessis- Robinson 1999;
M-J. Grihom, L’intime conviction des magistrats: subjectivation pénale et conflit subjectif
dans un cas d’inceste, Annales Médico-psychologiques, Vol. 170, 2012, p.121.

2 VUILLE Joélle / TARONI Franco, Magistrat et experts scientifiques: une mésentente
cordiale? , Justice pénale — Individus — Opinion publique, Diversité des perceptions, Groupe
Suisse de Criminologie, Berne 2017, p. 167.
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d’autre participant a la procédure!). 1l doit dés lors remettre aux
autorités pénales son appréciation technico-scientifique et agit en ce
sens plutét comme un assistant au service du systeme judiciaire,
exprimant son avis sur des faits que le juge lui a soumis. Les droits et
les obligations des experts sont établis aux art. 13 ss du Code de la
déontologie médicale®.

Certains juristes désirent voir les experts psychiatres se montrer
plus entreprenants dans les mesures envisagées et observer moins de
retenue dans leur conclusion, sans pour autant dicter la conduite des
magistrats®. Les experts nourrissent quant a eux certaines craintes de
se voir ainsi instrumentalisés et de devenir «le bras armé» de la justice,
notamment lorsqu’il s’agit de prédire la dangerosit¢ du prévenu
puisqu’ils sont alors le pivot de la procédure. Les experts psychiatres
n’entendent cependant pas porter sur eux tout le poids qu’incombe la
lourde tache de prononcer une mesure pénale et considérent des lors
leur conclusion comme étant une simple recommandation destinée au
juge.

L’expertise permet non seulement de réduire les incertitudes mais
¢galement d’offrir une certaine assurance au juge en le soutenant dans
sa prise de décision. Bien qu’il reste maitre du jugement, le juge tient
en effet compte de I’expertise, ne serait-ce que pour 1’aider a forger ou
a renforcer ses convictions. De plus, il est fréquent que le juge fasse
¢galement usage de 1’expertise pour la rédaction de son jugement.

Cela nous améne a deux observations paradoxales. D’une part, si le
juge fait appel a un expert dans le cadre de la procédure, c’est
précisément parce qu’il ne dispose pas lui-méme des compétences

X el gage (Ahall CLSlaall Jgual G518 (e 1VE sal) e VT VY Gall QY c£) lgall ()

X G Gl gage el D dijlae gl (50 )T VY alpal) @)
) BOURCIER Daniéle / DE BONIS Monique, Les paradoxes de 1’expertise — Savoir ou
juger? , Institut Synthélabo pour le progres de la connaissance Le Plessis- Robinson, Paris,
1999. p. 53 s.
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requises pour analyser tous les €léments du cas. De ce fait, il est
difficilement pensable qu’il puisse faire autrement que de citer les
constatations de I’expert. D’autre part, I’indépendance du juge vis-a-vis
du contenu du rapport d’expertise et donc la marge de manceuvre qui
lui est laissée par le psychiatre sont conséquentes. Méme si le juge
s’oppose rarement au contenu de I’expertise, qui se révele parfois
indispensable, il ne peut en aucun cas se démettre de ses fonctions en
se déchargeant sur I’expert lorsqu’il s’agit de prononcer la sanction. Il
est fondamental que chacun endosse les responsabilités assorties a sa
profession.

L’expert tient parfois involontairement un rdle important sur des
points essentiels de la décision). En effet, la justice tend quelquefois a
imputer a I’expert des responsabilités que ce dernier n’a pas voulues.
Cela peut avoir pour conséquence que le tribunal s’en remet
aveuglément aux conclusions de I’expert psychiatre. Selon PELLET,
«le psychiatre est désormais le juge des circonstances atténuantes et s’il
n’est pas présent aux délibérations c’est qu’il a déja tranché de facon a
lier la Cour...»®,

B. Carences de la relation

Un premier probléme réside dans le fait que les juges ne lisent
habituellement pas les rapports d’expertise dans leur intégralité. Ils
tendent en effet a se focaliser sur les conclusions sans véritablement
préter attention au développement scientifique'®. L’expert peut alors se
sentir impuissant et dépossédé de son expertise. La possibilité de

(I PELLET Marc, La liberté d’appréciation du juge face au psychiatre, Revue pénale suisse,
Berne, 2004 vol. 3 p. 225 ss.

@ PELLET Marc, op.cit, p. 230.

® BERNHEIM Emmanuelle, Le Psychiatre devant le juge: entre pragmatisme et captivité,

une communication aléatoire, Revue Canadienne Droit et Société, Quebec, 2008 vol. 23 p.
39 ss.
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compléter oralement le rapport écrit semble €tre une bonne solution
pour résoudre ce probléeme. Face au cadre rigide et a I’exploitation
hasardeuse de 1’écrit, I’expression orale s’avere étre essentielle non
seulement pour I’expert mais également pour le juge. D’une part, cette
prise de parole permet d’apaiser ce sentiment de frustration que peuvent
éprouver les experts, qui se sentent alors reconnus dans leur fonction.
D’autre part, cela aide le juge a mieux comprendre le contenu de
I’expertise, I’empéchant ainsi de dépendre trop fortement des écrits de
I’expert, ce qui lui permet de prendre pleinement ses responsabilités.

Un deuxieéme probléme résulte des déficiences dans la délimitation
des domaines respectifs du juge et de ’expert. Entre les juristes qui
considérent que 1’expert psychiatre s’approprie certaines fonctions du
juge et les psychiatres qui estiment quant a eux que leurs rapports sont
completement détournés dans le cadre de la procédure, la situation n’est
pas simple a gérer. Le juge n’étant en principe capable de relever que
les confusions et les discordances ressortant des expertises, il ne
possede généralement pas les connaissances suffisantes pour se
positionner sur les savoirs et les fondements dont se prévaut I’expert. Il
est donc du ressort de I’expert de faire en sorte de normaliser ses
connaissances en se fondant sur des références courantes et largement
reconnues en psychiatrie.

Un troisiéme probléme, probablement 1'un des principaux,
concerne le manque de communication entre les juges et les psychiatres.
Bien que le juge soit sensé¢ posséder quelques connaissances
rudimentaires relatives au domaine de 1’expert afin de pouvoir lui poser
des questions pertinentes et étre suffisamment compétent pour pouvoir
analyser la plausibilit¢ des conclusions, un dialogue entre le juge et
I’expert psychiatre, a fortiori entre leurs institutions respectives, est
indispensable afin que le développement de I’expertise puisse Etre
efficient. L expert qui répond a des questions d’une certaine technicité
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se doit donc de faire en sorte que le contenu de son rapport reste
cohérent et compréhensible, afin de permettre au non-initié de
comprendre ses explications.

Bien que le dialogue entre ces deux professions distinctes a bien
des ¢€gards soit théoriquement complexe, il n’en demeure pas moins
indispensable si nous souhaitons arriver a standardiser les expertises
destinées a étre exploitées dans le cadre de la procédure afin de favoriser
une entente réciproque entre les différents protagonistes et donc

d’assurer une meilleure protection aux expertisés.

o Conclusion

Dans cette société actuelle ou la tolérance zéro est de mise, les juges
tendent davantage a solliciter I’avis d’experts psychiatres afin de se
rassurer dans leur prise de décision et d’en renforcer la crédibilité. Cela
a toutefois pour conséquence d’engendrer un déséquilibre entre le
nombre d’experts psychiatres disponibles et 1’accroissement des
missions qui leur sont confiées, avec pour corollaire une baisse.

La prise en charge de I’expertisé étant dé¢ja, dans certains cas,
compromise par le manque d’infrastructures adaptées a une exécution
optimale des mesures, il importe d’éviter de la péjorer davantage par le
manque de coordination entre ces deux professions. S’il ne fait aucun
doute que le principe méme de I’expertise a toute sa place dans la
procédure, le processus de sa mise en ceuvre devrait quant a lui faire
I’objet d’une révision, car le risque est grand que le juge omette de
solliciter une expertise qui se serait révélée indispensable.

En se reposant toujours plus intensément sur I’avis d’un expert
psychiatre, il semble néanmoins évident que le systéme judiciaire
I’integre davantage dans I’¢laboration de sa décision. Si la libre

appréciation du juge constitue déja un rempart a I’intervention de la
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psychiatrie, I’élaboration d’un Code de déontologie libanais de la
pratique expertale semble primordiale. Cela permettrait non seulement
de délimiter clairement les missions octroyées a 1’expert psychiatre,
mais également de mieux départager les responsabilités de ’expert de
celles du juge.

Si il est donc indéniable que la psychiatrie tend a prendre une place
accrue au sein du systeme judiciaire et qu’une certaine influence
réciproque semble inévitable, parler d’une psychiatrisation de la justice
ne me parait en revanche pas étre le terme adéquat. L’image d’une
justice emprisonnée dans un carcan psychiatrique n’est en effet
valorisant ni pour le psychiatre ni pour le juge. Il serait, selon moi,
préférable d’essayer de tendre vers un modele de complémentarité dans
lequel une collaboration interprofessionnelle permettrait a chacun
d’assumer pleinement ses responsabilités.
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¢ Summary

Within their laws, The Arabian legislation has set up many codes in
this issue (CONTRACTING). But they've missed the most important
phase which actually precedes the final version of the contract. This
phase is the prep-negotiation phase which contains a lot of complex
arguments. Its also takes a lot of efforts from the parties in order to reach
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and gree about the fainal texts in in the concenrning contract. We
always pay a lot of attention especially when the contracts are
international which always require mandatory clear texts for all parties.
These text must be written by professional lawyers who can set the clear
basics and the text must which all parties will follow later. Also, the
clear texts are existing in order not to leave anything to the gread wishes
of some parties. As the international contracts are usually multi-parties
so the lack of legislation in this phase leads to a lack of balance and then
a lot of problems. We should pay the attention to this important phase
in order to ensure the rights of all parties and avoid the problems. So
we recommend the Kuwaiti legislation must be clear in the international
contracts.
KEYWORDS: Negotiation / Prep-negotiation / Legal Liability.
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) Black’s law dictionary, 2d edition, 1910; p 1167. See also: transferable; transient in a poor-
law. same p.

® « power dynamically considered , that is in motion or action; constraining power; strength

directed to an end. p. 503” See also: Force in old English law; In Scootch law. P.509,same
source.
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@ICTY, RADISLAV KRSTIC, trail chamber, Aug 2nd 2001 stated that: ” Both deportation
and forcible transfer relate to the involuntary and unlawful evacuation of individuals from
the territory in which they reside. Yet, the two are not synonymous in customary international
law. Deportation presumes transfer beyond State borders, whereas forcible transfer relates to
displacements within a State; p 183”. See also: Draft Code of Crimes against the Peace and
Security of Mankind with commentaries, 1996. Article 18. Crimes against humanity: (13)
The seventh prohibited act is arbitrary deportation or forcible transfer of population under
subparagraph (g). Whereas deportation implies expulsion from the national territory, the
forcible transfer of population could occur wholly within the frontiers of one and the same

State. The term "arbitrary" is used to exclude the acts when committed for legitimate reasons,
such as public health or well-being, in a manner consistent with international law.”
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(MICTY, RADISLAV KRSTIC, trail chamber, Aug 2" 2001, p 183.

@ "whole number of inhabitants in a country, state, county, town, etc," from Late Latin
populationem (nominative populatio). available at; population | Etymology, origin and
meaning of population by etymonline

® See: civilian | Etymology, origin and meaning of civilian by etymonline
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() «2. For the purpose of paragraph 1: (a) "Attack directed against any civilian population"

means a course of conduct involving the multiple commission of acts referred to in paragraph
1 against any civilian population....” Available At; Rome_ Statute English.pdf (icc-cpi.int)
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() Kunarac, Kovac and Vukovic, (Trial Chamber), February 22, 2001, para. 410: To show
crimes against humanity, one element is “[t]here must be an attack.”

@ Blaskic, (Trial Chamber), March 3, 2000, para. 203.See Also: Naletilic and Martinovic,
(Trial Chamber), March 31, 2003, para. 236.
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) Goldman, Olivia Swaak, Crimes against Humanity, In ,Substantive and Procedural Aspect
Of ICL, Kluwer Law International 2000,P.153.
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(M Prosecutor v. Milomir Stakic (2006), para 280: “In the course of combat operations and
later on, many things went on that were not in keeping with official stands and views. There
was uncontrolled [exploitation] and destruction of property, looting, abuse, arson, blowing
up of privately-owned buildings and places of worship of other faiths. On the basis of this, it
may be concluded that currently not a single Muslim place of worship remains in the
municipality of Prijedor and that over 80% of the housing that belonged to this part of the
population has been demolished, destroyed, and looted.” Available At; Refworld | Prosecutor
v. Milomir Stakic (Trial Judgement)

@ “On 16 December 2008, police carried out forced evictions and widespread demolitions
of homes in the Tete Settlement [Port Moresby, Papua New Guinea]. According to police
statements, their actions were a response to investigations into the murder of a business man
in the vicinity of the settlement. According to reports, despite complying with the police
ultimatum to cooperate and the police arrests of several suspects on 18 and 19 December
2008, the police used bulldozers to demolish the homes of around 300 people in the
settlement. The Government did not provide alternative accommodation or otherwise support
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those who were made homeless. Residents reported being given no notice to leave and that
the surprise attack by the police came after they complied with the ultimatum. On 22
December 2008, the National Court granted an order in favor of residents being allowed to
move back to homes in the settlement and restraining the police from causing further
destruction to the properties. Source: United Nations, “Call for Government to protect against
forced eviction in Port Moresby”, press release, 22 July 2009. Available At;
PR_PNG_220709.doc (live.com).

(M Prosecutor v. Blagoje Simic., ICTY, Trial Chamber II, 17 October 2003, Case No. IT-95-
9-T, para. 125. Available At; Microsoft Word - sim-tj031017e3.doc (icty.org)

@ “Greece had some experience with population exchanges by now. A clause allowing the
exchange (on a voluntary basis) of 92.000 Bulgarians against 46.000 Greeks had already been
inserted into the peace agreement of Neuilly with Bulgaria, concluded in
August1920.”available At;: (PDF) The late Ottoman Empire as laboratory of demographic
engineering | erik jan zurcher - Academia.edu

® Stakic Milomir. Appeal Judgement -) 22.03.2006 (At paras 284 to 286 of the Judgement,
the Appeals Chamber considered the issue of displacement for humanitarian reasons. It
concluded: "Although displacement for humanitarian reasons is justifiable in certain
situations,[ 1] the Appeals Chamber agrees with the Prosecution that it is not justifiable where
the humanitarian crisis that caused the displacement is itself the result of the accused’s own
unlawful activity.[2]”
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(D Tadic, (Appeals Chamber), July 15, 1999, para. 251: “A nexus between the accused’s acts
and the armed conflict is not required, as is... suggested by the [Tadic Trial] Judgment. The
armed conflict requirement is satisfied by proof that there was an armed conflict; that is all
that the Statute requires, and in so doing, it requires more than does customary international
law.”

@ Kordic and Cerkez, (Trial Chamber), February 26, 2001, para. 33: “The Appeal Chamber
[in Tadic]... concluded in respect of Article 5 of the Statute that proof of a nexus between the
conduct of the accused and the armed conflict is not required.... ” “Although the acts or
omissions must be committed in the course of an armed conflict, the nexus which is required
is between the accused’s acts and the attack on the civilian population.” See Also: Kordic
and Cerkez, (Trial Chamber), February 26, 2001, para. 23.
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@ Kunarac, Kovac and Vokovic, (Appeals Chamber), June 12, 2002, para. 103.See Also:
Kunarac, Kovac and Vokovic, (Appeals Chamber), June 12, 2002, para. 102.
) "However, the last element should not be interpreted as requiring proof that the perpetrator
had knowledge of all characteristics of the attack or the precise details of the plan or policy
of the State or organization." ElementsOfCrimesEng.pdf (icc-cpi.int)
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® Article 689-11
Hors les cas prévus au sous-titre ler du titre Ier du livre IV pour I'application de la convention
portant statut de la Cour pénale internationale, ouverte a la signature & Rome le 18 juillet
1998, peut étre poursuivie et jugée par les juridictions francgaises, si elle réside habituellement
sur le territoire de la République, toute personne soupconnée d'avoir commis a I'étranger I'une
des infractions suivantes: 2° Les autres crimes contre I'humanité définis au chapitre II du
méme sous-titre ler, si les faits sont punis par la Iégislation de I'Etat ou ils ont été commis ou
si cet Etat ou I'Etat dont la personne soupconnée a la nationalité est partie a la convention
précitée ". Article 689-11 - Code de procédure pénale - Légifrance (legifrance.gouv.fr)
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(M Control Council Law No. 10: (2) (a) Crimes against Humanity:” Atrocities and offenses,
including but not limited to murder, extermination, enslavement, deportation,.. or other
inhumane acts committed against any civilian population, or persecutions on political, racial
or religious grounds whether or not in violation of the domestic laws of the country where
perpetrated.” https://avalon.law.yale.edu/imt/imt10.asp

@ ICTY Article (5) Crimes against humanity: The International Tribunal shall have the
power to prosecute persons responsible for the following: crimes when committed in armed
conflict, whether international or internal in character, and directed against any civilian
population:; (d) deportation;

G ICTR - “Crimes against humanity:” The ICTR shall have the power to prosecute persons
responsible for the following crimes when committed as part of a widespread or systematic
attack against any civilian population on national, political, ethnic, racial or religious
grounds.” Statute of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Territory of Neighbouring States, between 1 January
1994 and 31 December 1994 | OHCHR
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(1 ART 7 Article 7 Individual criminal responsibility 1. A person who planned, instigated,
ordered, committed or otherwise aided and abetted in the planning, preparation or execution
of'a crime referred to in articles 2 to 5 of the present Statute, shall be individually responsible
for the crime. 2. The official position of any accused person, whether as Head of State or
Government or as a responsible Government official, shall not relieve such person of criminal
responsibility nor mitigate punishment. 3. The fact that any of the acts referred to in articles
2 to 5 of the present Statute was committed by a subordinate does not relieve his superior of
criminal responsibility if he knew or had reason to know that the subordinate was about to
commit such acts or had done so and the superior failed to take the necessary and reasonable
measures to prevent such acts or to punish the perpetrators thereof. 4. The fact that an accused
person acted pursuant to an order of a Government or of a superior shall not relieve him of
criminal responsibility, but may be considered in mitigation of punishment if the
International Tribunal determines that justice so requires.
@ Article 5 Crimes against humanity The International Tribunal shall have the power to
prosecute persons responsible for the following crimes when committed in armed conflict,
whether international or internal in character, and directed against any civilian population:
(d) deportation;"

(icrc.org) sasY) cubaall Adsall dialll — 2yl Cjall Caliely uilsh olals dalall dalisy) O)
@ See: Tadic (icty.org)
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See Also: “Recognizing that it is necessary and timely to affirm in international law, through
this Convention, the principle that there is no period of limitation for war crimes and crimes
against humanity, and to secure its universal application”, SEE: Convention on the Non-

Applicability of Statutory Limitations to War Crimes and Crimes Against Humanity.
resolution 2391 (XXIII) of 26 November 1968. Microsoft Word - Document] (un.org)
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() “Article 124, Transitional Provision Notwithstanding article 12, paragraphs 1 and 2, a
State, on becoming a party to this Statute, may declare that, for a period of seven years after
the entry into force of this Statute for the State concerned, it does not accept the jurisdiction
of the Court with respect to the category of crimes referred to in article 8 when a crime is
alleged to have been committed by its nationals or on its territory. A declaration under this
article may be withdrawn at any time. The provisions of this article shall be reviewed at the
Review Conference convened in accordance with article 123, paragraph 1.
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https://www.hrw.org/ar/report/2004/05/06/255586# _ftnref10 : Jul L e ~ie M)
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https://www.hrw.org/legacy/arabic/docs/2004/07/20/darfur10756 _txt.htm
s gy 129 a ¢ pall Al "l gigall daa Lo ©)
# “The International Commission of Inquiry on Darfur was established by former United
Nations (UN) Secretary-General Kofi Annan pursuant the Security Council resolution 1564.
The Commission reported to the UN in January 2005 that there was reason to believe that
crimes against humanity and war crimes had been committed in Darfur and recommended
that the situation be referred to the ICC. Using its authority under the Rome Statute, the UN
Security Council referred the situation in Darfur since 1 July 2002 to the Prosecutor of the
International Criminal Court in resolution 1593 on 31 March 2005.”
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(D Available at: Al Bashir Case (icc-cpi.int).

@ Available at: Ex-Sudan leader Omar al-Bashir sentenced to two years for corruption | Omar
al-Bashir | The Guardian. See also: Sudan’s Omar al-Bashir sentenced to two years for
corruption | Omar al-Bashir News | Al Jazeera.
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(M Article 13 "1. Everyone has the right to freedom of movement and residence within the

borders of each State.

2. Everyone has the right to leave any country, including his own, and to return to his country.
See: https://www.ohchr.org/EN/UDHR/Documents/UDHR_Translations/eng.pdf

@ Article 12 of the ICCPR states: Everyone lawfully within the territory of a State shall,
within that territory, have the right to liberty of movement and freedom to choose his
residence. Everyone shall be free to leave any country, including his own.
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US-China Trade War: From A Legal and
Political Perspective

Consul Sarah Al Dirani

o Introduction

A number of waves of tariffs were implemented between 2018 and
2019, which led to the escalation of the trade war between the United
States and ChinaV. However, tariffs were still in place by the end of
2021 despite the fact that the two nations had reached a Phase One deal
to de-escalate trade tensions in January labor 2020?). In February 2018,
President Trump ordered safeguard tariffs to be placed on a wide range
of important commodities imported from a number of different
nations®. These tariffs first spared a number of significant economies,
including the European Union and Canada; nevertheless, they

eventually targeted a number of nations, one of which was China®.

(D" Suisheng, Zhao, and Dan Guo. “A New Cold War? Causes and Future of the Emerging
US-China Rivalry.” Vestnik RUDN. International Relations 19, no. 1 (December 15, 2019):
9-21. https://doi.org/10.22363/2313-0660-2019-19-1-9-21.

@ Tbid.

) BBC News, “Trade Wars, Trump Tariffs and Protectionism Explained.” BBC News. May
10, 2019. https://www.bbc.com/news/world-43512098.

® Russ, Kadee, and Lydia Cox. “Steel Tariffs and U.S. Jobs Revisited.” Harvard University
and University of California, February 6, 2020. https://econofact.org/steel-tariffs-and-u-s-
jobs-revisited.
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As a kind of retaliation, China and several of its other trading
partners levied further duties!"). Both the United States and China were
active participants in the latter phases of the trade war®. The United
States initiated a Section 301 investigation into China’s trade practices
in August 2017, and on March 22, 2018, the Office of the United States
Trade Representative accused China of unfair trade practices, including
the theft of intellectual property and the forced transfer of technology
to Chinese companies®. The investigation into China’s trade practices
was started by the United States in August 2017®.

As a result of these circumstances, the United States finally
imposed a total of five rounds of tariffs on imports from China®. In
response, China retaliated with its own tariffs in July 2018, August
2018, September 2018, and June 2019 respectively'®. The United States
and China have reached a deal to push out the implementation of the
sixth wave of tariffs until December 2019, in anticipation of the Phase
One accord”. However, the tariffs are still in effect as of September
2021, despite the agreement reached in January 2020 and both parties
agreed to cut the costs from the September 2019 wave in half®,

() Sheikh, Salman Rafi. “Les Etats-Unis ne pourront pas gagner la guerre commerciale contre
la Chine.” Mondialisation, Centre de Recherche sur la Mondialsation, Juillet 2018.
https://www.mondialisation.ca/les-etats-unis-ne-pourront-pas-gagner-la-guerre-
commerciale-contre-la-chine/5626497.

@ Ibid.

® Zhang, Dayong, Lei Lei, Qiang Ji, and Ali M. Kutan. “Economic Policy Uncertainty in
the US and China and Their Impact on the Global Markets.” Economic Modelling 79 (June
2019): 47-56. https://doi.org/10.1016/j.econmod.2018.09.028.

4 Russ and Cox.

) Kapustina, Larisa, Ludmila Lipkova, Yakov Silin, and Andrei Drevalev. “US-China Trade
War: Causes and Outcomes.” Edited by J. Horak, J. Vrbka, and Z. Rowland. SHS Web of
Conferences 73 (2020): 01012. https://doi.org/10.1051/shsconf/20207301012.

(6) Islam, Md. Nazmul, and Esra Eymen Cansu. “Strategic Competition, Economic
Diplomacy, and Trade Warfare: Re-Conceptualizing the ‘Cold War’ in the Case of Recent
US-China Trade War.” Journal of Globalization Studies 12, no. 2 (2021).
https://doi.org/10.30884/jogs/2021.02.06.

() Kapustina et al.

® Tbid.
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Since 2018, these events turned out to be a potentially catastrophic
turnover with the explosion of what so-called “trade war between China
and the United States” that tracked the international trading system to a
break-even point. Despite the consequences that will arise from the
latest trade war overextension, the world will be dealing for decades
with the challenges demonstrated by the Chinese juggernaut. Based on
these factual events, this study will disclose the following research
question: “Digging into the problem, is the US-China trade war a
political rather than economic war?”

In this study, we encounter the ongoing international commerce
development resulting from the incidence of China’s WTO
membership, causing the recent economic transformations, whether
good or bad, on all trading partners and on the overall worldwide
commerce system)). The study genuinely aims to verify, how China’s
new strategy after joining the WTO fueled its economic takeoff®®. This
strategy was of a dual armament strategy; composed of market
openness and economic structuring reforms that underwent coherently,
intending to boost its economic bet™®. China did not stop at this level;
however, it endorsed further policies, including cheap currency, and
heavy-handed state intervention*). Thus, affecting tremendously
several foreign competitors and eventually disabling several WTO rules
lines®,

(1) Vinogradov, Andrei Olegovich, Alexander Igorevich Salitsky, and Nelli Kimovna
Semenova. “US-China Economic Confrontation: Ideology, Chronology, Meaning.” Vestnik
RUDN. International Relations 19, no. 1 (December 15, 2019): 35-46.
https://doi.org/10.22363/2313-0660-2019-19-1-35-46.

@ Tbid.

@ Li, Chunding, Chuantian He, and Chuangwei Lin. “Economic Impacts of the Possible
China-US Trade War.” Emerging Markets Finance and Trade 54, no. 7 (May 28, 2018):
1557-77. https://doi.org/10.1080/1540496X.2018.1446131.

@ Lau, Lawrence J. “The China-U.S. Trade War, and Future Economic Relations”. Hong
Kong: Xianggang Zhong wen da xue chu ban she, 2019.

) Baschuk, “WTO Is Said to Launch Investigation into Trump’s China Tariffs, Officials
Says.” Bloomberg. January 28, 2019.
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1. U.S.-Chinese Relations

There is important research written by Robert Gilpin in which he
rejects the idea that the global economy is managed abstractly by
adopting the prevailing global economic laws, but rather aims to prove
that the global economy is an element based on economic laws, but it is
fragile and strongly affected by political events and economic policies
developments adopted by major countries or leading international
organizations in this field''). The motives of everyone in the
international system, that is, all countries, especially the industrialized
ones, is to influence the movement of the world economy wheel®.
Through this principle, Gilpin explains the relationship of the world
economy to current international politics. In his interpretation, he goes
even further, arguing that the international political economy is no
longer exclusively influenced by state actors, but also by multinational
corporations as active economic influencers®. This can be confirmed
by studying the influence of these companies in the nineteenth century
when the conflict between the big companies and the desires of
Europeans almost led to the collapse of the capitalist structure!*).
Another example can be seen, in the Great Recession in the United
States when some multinational corporations were considered “too big
to fail” and their bailout grew to be part of the political debate affecting
the electoral platform at the time®.

(D Gilpin, Robert, and Gilpin, Jean M. “Global Political Economy: Understanding the
International Economic Order”. Princeton, N.J: Princeton University Press, 2011.

@ Snowden, Hunter D. The Art of (Trade) War: Examining the Relationship Between the
Political Economies of the U.S. and China Through the Lens of Previous Machiavellian
Moments. Duke University, 2019.
https://dukespace.lib.duke.edu/dspace/bitstream/handle/10161/18199/The%20Art%200%2
0%28Trade%29%20War%20-%20Hunter%20Snowden.pdf?sequence=1&isAllowed=y.

® Gilpin and Gilpin.

® Gilpin, Robert, and Gilpin, Jean M. “The Political Economy of International Relations”.
Princeton, N.J: Princeton University Press, 1987.

) Rotberg, Robert 1., and Theodore K. Rabb, eds. “The Theory of Hegemonic War.” In The
Origin and Prevention of Major Wars, 1st ed., 15-38. Cambridge University Press, 1988. Pg.
27. https://doi.org/10.1017/CB0O9780511601033.002.
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One of the most important differences between the trade disputes
that existed in the seventeenth century and today is the presence of
international multilateral institutions, such as the World Trade
Organization and the International Monetary Fund!). Although the
WTO and IMF cannot still properly implement trade agreements, they
play an essential role in using their influence in international politics to
negotiate trade agreements needed to regulate international trade
frameworks®). However, implementation issues remain hostage to the
whims of the industrialized nations that dominate world trade. A recent
example that indicates the capabilities of international organizations is
the World Trade Organization, which had an active role in the matter
of investigations conducted in the file of trade exchange between the
United States and China®,

The results of these investigations and recommendations of this
organization sometimes changed the course of trade discussions during
the conflict(*). Also, in the matter of accusing China of currency
manipulation, for example, the International Monetary Fund and the US
Treasury Department were asked to investigate this file, and their
conclusion in terms of not finding evidence of such practices obliged
the United States to retract from continuing such accusations®®. Such
investigations by these types of international organizations could

(1) Maggi, Giovanni. “The Role of Multilateral Institutions in International Trade
Cooperation.” American Economic Review 89, no. 1 (March 1, 1999): 190-214.
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enhance or eradicate any authority on either side of the negotiating
table, creating an additional variable that did not exist to influence trade
agreements between even conflicting countries(?.

Experience has shown that the establishment of international
institutions such as the World Trade Organization has had the greatest
benefits for developing countries. For example, the World Trade
Organization has had a crucial role in helping China access global
markets, and it has opened many areas for China to develop its
manufacturing technologies through its affiliate programs®. The WTO
was also responsible for lowering China's non-tariff barriers, allowing
it to become a major Asian and global exporter®. The protectionist
provisions of the World Trade Organization have also played an
effective role in limiting any form of exponential growth in the export
market share of any of the member countries so that the currently
necessary stocks of other partner countries are not infringed®. Thus,
the WTO directly impacted the average import tariff rate and prompted
China to move recently to diversify its export base due to its
commitment to reducing non-tariff barriers imposed in China‘®,

Most studies, especially the one conducted by Bryce Baschuk, have
demonstrated that international organizations produce more
international trade and enhance trade expertise'®. Indeed, this recent
study confirmed that if the World Trade Organization had not existed,
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the average tariff increase would have amounted to nearly 32% per

country, which means more burden on the world economic system".

2. Origin of the Conflict

The United States and China have seen firsthand the results of the
nationalist and state-centric industrial mindset that has placed them in
their pre-Cold War positions of power®. Both the Cold War and the
two world wars altered their nations to become actors who can make
the global and local economies meet the needs of the state®®. With the
onset of the era of globalization, their ability to continue to do so has
diminished (at least at the global level), causing these actors to return
to solace in their more nationalized, industrialized, state-centric ways™®.
When disagreement is made on a solution, it leads to uneven growth,
slowly eroding the fundamentals of that stable economy and the actors
involved®. Once this happens, a new groundwork must be created, or
else a new global leader must be found©.

In the United States and China, it is believed that altering patterns
of relative advantage outbalance the benefits of more trade
liberalization by permitting the market to regulate global economic
activities'”). With the liberalization of capital and the integration of
financial markets, some actors such as the United States believe that the
autonomy of macroeconomic policy and the ability to control their
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economies has diminished significantly)). Similarly, Asian economies,
including China, have begun to encourage greater use of Asian
currencies and have distanced themselves from the international use of
the dollar®. Likewise, Asian economies, including China, have begun
to enhance greater use of their Asian currencies and have moved away
from the international use of the dollar®. Despite the revival of neo-
conservative values, practical government intervention in the areas of
commerce, finance, and production remained limited®. Accordingly,
the “sectoral protectionism” system between the United States and
China continued to rise. This gave rise to what Gilpin calls “new
protectionism(?).” New protectionism arises when a state imposes
nontariff barriers to trade with a foreign entity such as when the United
States assigned quotas on what can be exported from the United States
or when China imposed optional export restrictions on Japanese
imports©,

3. The U.S. Political Point of View

Before the Trump administration, the writings of Dr. Michael
Pillsbury, a former Pentagon official under Bush Jr. and current head of
the China division at the Hudson Institute, were widely criticized for
using conspiracy theories in most of his writing!”). Yet all this changed
when Trump declared Dr. Pillsbury “the number one expert on Chinese
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politics,” as one of the senior directors of Chinese strategy at the
Hudson Institute')). Besides being a prominent defense policy advisor,
former high-ranking government official, and author of numerous
books and reports on China®. After that, Pillsbury’s writings emerged
and gained worldwide popularity, and so far, his writings are still
controversial, just as in the past, and the Chinese government has
repeatedly denounced them in the media®). The main reason to talk
about Pillsbury’s writings is that his theories began to shape the foreign
economic policy and economic institutions of the United States under
Trump®. Being one of Trump’s closest advisers, he worked during
Trump’s era as an adviser on China affairs at the US Department of
Defense and was and still is a member of the US-China Economic and
Security Review Committee®. Since he was supported by Trump, his
theories and his attitude towards China began to permeate the economic
policy of the Trump government, which to some extent affected the
American public opinion and its opinion about China’s policies®.
Pillsbury’s theory began thirty years ago when the United States
sought to help China thrive in the hope that if its attempt succeeded,
China’s middle class would demand democracy and regime change, and
then China and the world would experience a greater embrace of the
United States/Western principles and values'”). According to Pillsbury’s
theory, this was exactly what China wanted America to believe to
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provide it with the necessary help and expertise to become an influential
economic power in the global economy(". This intention appeared in
China when its economists realized, around forty years ago, that they
could not return to their former economic strength if they did not
present themselves as needing the help of the United States®. In their
private correspondence, many Chinese economists believe that more
than half of their economic growth in the past twenty-five years has
directly resulted from the investments they have made with the United
States and auspicious trade with United States partners®.

Through Pillsbury’s studies, which some considered exaggerated,
he showed that China is more untrustworthy and powerful than the
image it deceives to present. Also, Pillsbury was able to convince many
economists, and most importantly, Trump that China “does not need
any deals based on their perceived needs,” but rather what they are
doing falls within the framework of their plan to outperform the United
States, which they are using as a ladder to their ends*) ). Hence,
Pillsbury, through all his writings, aimed to portray China as shady
deal-makers, hoping that this would intimidate US decision-makers
from China’s underlying motives for controlling the global economy
under the WTO umbrella and the United States’ support.

4. China’s Point of View

Protectionist governments use Machiavellianism and mercantilism,
which sows discord between ‘us’ and ‘them’ to convince the public that
they are protecting ‘us’ from ‘them’ even if this is not necessarily the
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case). During the transformation of Anglo-Dutch hegemony, a certain
Machiavellian moment, the British used the same ‘“Pillsburian”
(Machiavellian) tactic to sow discord over the principle of ‘us’ and
‘them’ to pass their new trade policy that served their interests at the
time, for example, they imposed new navigation laws that served their
commercial interests at that era®.

In 2018, Chinese designs began to unravel somewhat, especially
when Chinese President Xi Jinping installed the leaders who
coordinated this disguise from the defense, intelligence, and military
departments to his inner circle as coordinating personal advisers on
Chinese economic policy ¢ * ). After some private Chinese
correspondence was leaked, it became clear that China has been
planning for many years, to reach its current position of dominating the
global economy by 2049, With this style of play, China slowly rose
to the first rank in the global economy and outperformed many in
education quality and medical and technological research innovation.

The possible transfer of power between the two hegemonic powers,
the United States and China, is an interesting occasion of “opposite but
convenient nationalism®.” China’s assertiveness and the inward turn
of the United States result in a huge part of the interaction between
nationalism and its influence ability®. In China, these aspects have led
to an “outward-looking, extroverted foreign policy of expansion,” while
in the United States the similar procedure may drive them to adopt an
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“inward-looking, introverted foreign policy of restraint and

retrenchment(!).”

5. Chinese vs U.S. System of Political Economy
International trade is always considered the most efficient
economic growth engine for centuries and has proven to have beneficial
advantages on the global economy. The liberalization of international
trade was one of the basic principles advocated by the neoliberals who
took control of Western governments and international financial
institutions after World War 11(2). Developed countries, along with
international organizations such as the “Bretton Woods Institutions”
and the “World Trade Organization,” called for the principle of trade
openness and the abolition of protectionist policies and trade barriers
that were previously imposed, which was also one of the most important
principles recommended by the “Washington Consensus” in 1989%,
Free trade can be defined as a policy of countries in unfettered
foreign trade, i.e., without imposing any tariffs or subsidies on imports
or exports, or without quotas or other trade restrictions that could
impede the free movement of trade between countries™®. Free trade can
be done unilaterally when the country's internal laws allow it or perhaps
bilaterally by entering into regional trade agreements with other
countries such as NAFTA and TPP(3). Liberal economists, most
importantly Adam Smith and David Ricardo, supported free trade in
their theories and later promoted it by many economists who followed
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their footsteps, and many Western and developed countries adopted it
because it opened the way for them to develop and open up to the
markets of other countries". Free trade enhances competitiveness and
innovation among countries through technology transfer, which
increases the productivity of aggregate factors, enabling workers to
acquire some new skills, which leads to the accumulation of human
capital and ultimately leads to increased economic growth at the global
level®. Moreover, unlike the protectionist system, the free trade system
creates new job opportunities that were not previously available, but are
the result of the urgent need for them in modern efficient industries®.
Thus, all this will increase per capita income growth and will enable
consumers to buy better quality products at a lower cost, with a global
economic benefit that 1is beneficial both individually and
internationally™.

However, recent data showed a continuous increase in the trade
deficit of developed countries as a result of the large increase in the
volume of free international trade, especially in the United States,
which suffers from a huge deficit as a result of opening its markets to
China‘>). This prompted the USA and some countries to adopt
protectionist policies by imposing tariffs and non-tariff barriers on some
products such as voluntary export restrictions and quotas to protect their
domestic industries(®). When the Trump administration adopted this
policy, China considered that adopting this policy constitutes a
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violation of international agreements signed by the World Trade
Organization and considered a declaration of trade war against China‘").

This is similar to what happened in several previous eras, which
prompted some countries whose commercial interests conflicted to
engage in a trade war by imposing retaliatory tariffs that have
unexpected repercussions on the global economy®. Especially if the
escalating trade war is between two of the most powerful economies
such as China and the United States®). The international trade war
impedes economic growth, increases commodity prices, and increases
inflation, affecting unemployment, leading to inefficiencies, and
reducing international trade volume®. It disrupts global supply chains
and creates inefficient trade diversion, and in the end, there is no winner
in the trade war®.

5.1. Chinese Theory of Political Economy

In the 1930s, the phenomenon of the interests’ intersection
appeared in the international trade system, and as a result of the
mismanagement and closure of the domestic economy(®. The economy
of China and the economies of some East Asian countries similar to the
Chinese economy suffered from the worst economic crisis'”). Before

(M Setiawan, Budi. “Does US-China Trade War Matter on ASEAN Stock Market: Event-
Study Approach.” SRIWIJAYA INTERNATIONAL JOURNAL OF DYNAMIC
ECONOMICS AND BUSINESS 4, no. 3 (September 28, 2020): 161.
https://doi.org/10.29259/sijdeb.v4i3.161-74.

@ Ma, Hong, Jingxin Ning, and Mingzhi (Jimmy) Xu. “An Eye for an Eye? The Trade and
Price Effects of China’s Retaliatory Tariffs on U.S. Exports.” China Economic Review 69
(October 2021): 101685. https://doi.org/10.1016/j.chieco.2021.101685.

® Ibid.

# Symoniak, “The Washington Consensus.”

® Tbid.

©) Breslin, China and the Global Political Economy, 2013.
https://search.ebscohost.com/login.aspx?direct=true&scope=site&db=nlebk&db=nlabk & A
N=1232327.

™ Coase, R. H., and Ning Wang. “How China Became Capitalist”. Basingstoke: Palgrave
Macmillan, 2016.

383



this crisis, China was the second-largest recipient of foreign direct
investment after the United States)). Since then, China has begun to
seek to change its trade pattern to recover from this crisis and rebuild
its economy and succeeded in the seventies in this, and its economic
development has continued until today®. As a result of the collapse of
China during the 1930s crisis, it began to slowly move from a
communist economic system to a free economic system based on
aspects of democratic influence®.

In 1978, Deng Xiaoping and Qin Yun continued the process of

modernizing China’s economy after Mao(*). After rejecting Hua
Guofeng’s “leap forward,” Xiaoping and Yun began their reform by
shifting governmental investment from heavy industry to light industry
and agriculture, as well as granting new rights to state-owned
enterprises”). However, while these shifts were taking place largely
around Beijing, the real economic transformation was taking place in
China’s rural and private sectors, with farmers and specific economic
sectors(®. Beijing’s willingness to leave these groups alone has allowed
entrepreneurship, moderate forms of capitalism, and market forces to
creep into China'”). These competing methods of economic reform
required the government to privatize some of its governmental
institutions to protect them from being taken over by the private

sector®®. This competition subsidized the development of a national
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common market and the establishment of capitalism seen in China
today'!.

China rose to supremacy through the actions of SWF CIC, the
“Sovereign Wealth Fund of the China Investment Corporation'?.” By
having the world’s largest sovereign wealth fund China was able to
make debtor countries such as the United States, Australia, and Brazil
rely on it to achieve any long-term goals®. For example, CIC supported
its stake and role in the global financial industry, during the 2008
financial crisis, by purchasing a §5 billion stake in “Morgan Stanley,
Blackrock, and JC Flowers'*).” CIC was used “to maximize the
country’s economic growth rate by securing foreign assets in
industries which the government considers necessary's).” China
detained 28% of the US national debt in October 2018, Thus, although
investment in the financial industry permits them to take a seat at the
boardroom table, hoarding US Treasury Bonds allow them to have the
ability to influence US trade policy through the unspoken threat to trade
off these bonds at a quick pace, causing the US economy to enter a
downward spiral”,

The recent transformation that China witnessed made it a model for
the developing world, which is trying to strengthen its position in the

international system in the pursuit of preserving its cultural and political

()" Amadeo, “Did Donald Trump Bring Back American Jobs?” The Balance. December 31,
2021. https://www.thebalance.com/trump-and-jobs-4114173.

@ Clark, Gordon L, and Ashby H B Monk. “The Political Economy of US—China Trade
and Investment: The Role of the China Investment Corporation.” Competition & Change 15,
no. 2 (July 2011): 97—-115. https://doi.org/10.1179/102452911X13025292603598.

©) Ibid.

® Nicita et al., “Cooperation in WTO’s Tariff Waters?”

©) Clark and Monk. Pg. 98.

© Tbid.

(™ Nicita et al., “Cooperation in WTQ’s Tariff Waters?”

385



independence'). For them, China presents a model for countries trying
to sever the connection with the “world of one power” in which we have
lived since the end of the Cold War and the demise of the Soviet Union,
a world that requires constant reliance on that power to maintain its
importance in the international arena®.

However, this Chinese path, which many countries see as a
successful model, is seen by other countries in China’s regional
neighborhood as a threat, especially India, Japan, South Korea, and
Taiwan, because the Chinese system is based on a form of nationalism
that by its nature threatens the regional stability of these countries
Neighboring®. Japan is the closest major economy to China, and the
trade bloc is the most technologically competitive with China, and if
China starts trying to dominate Japan’s foreign markets, this may spark
past feuds™®.

Also, the idea of China’s hegemony as the world’s number one
economic power would resume its political struggle to regain Taiwan,
which many of the great powers see, as a fuse to reopen the bloody
conflict that lasted for years®. Currently, the threat of sanctions from
the United States and Europe is enough to make them retreat from
aggressive rhetoric on the Taiwan issue(®. In such a situation, its threats

are useless and will not do as much as if it were in a dominant position.
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This can be seen in Trump's constant threats to impose sanctions on

China in the event of non-compliance with international resolutions'V.

5.2. U.S. Theory of Political Economy

“The American system of political economy is founded on the
premise that the primary purpose of economic activity is to benefit
consumers while maximizing wealth creation®.”

The Federal Reserve controlled the economic policy in the year
2000, When Bush took office, Clinton’s welfare reforms continued,
and due to an economic surplus, Bush sought to cut taxes®. Yet tax cuts
have lowered revenue, and wars in the Middle East have increased
spending; hence, all this was leading to a definite conclusion that the
government will run a deficit of 3.5% of GDP by 2004>. Domestic
investment continued to decline due to the immense deficit that was
also decreasing domestic investment, therefore, income inequality
continued to grow, and this trend was only intensified by the Great
Recession®,

In light of globalization which spread in the mid-1990s affected the
global economy to a large extent”). It has become necessary for the
United States to expand its trade policy to maintain a position of
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strength and suitability for its economy in the domain of global trade".
This eventually led to the loss of manufacturing and construction jobs
due to pre-existing income inequality®. While the United States had
28.1% of global merchandise exports after World War II, it decreased
to become only 8.3% by 2011®), This left it behind China which was
responsible for just 1.7% of the global merchandise exports in 1985 and
rose to 10.7% by 2011®. This would have been good if imports were
also relatively low but the United States remained the world's largest
importer by end of 20114 ©),

Since the Great Recession in America in 2011, Americans, on both
sides of the political spectrum, continued to face labor market and
healthcare problems as a result of these shifts”). Usually, these themes
re-emerge during the election campaigns, and they were intensified
during Trump’s 2016 election campaign, as Trump reminded the
American people of their successive crises due to openness and the
dominance of globalization®. Then he promised to find solutions to
their problems in the labor market and health care. His speech focused
on reforming the interior and improving the reality of Americans, which
gave great hope to most Americans that their conditions would
improve®.

On the conservative side, there have been numerous calls for a

“counter-corrective movement” to the rise of globalization, both
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socially and economically!"). Especially as working-class jobs were
quickly leaving the United States as a result of successive crises, this
seemed astonishing to many political analysts, and people were looking
for whom to blame®. With Trump taking office and implementing his
promise, he began a corrective step against the usual American
openness, which focused on rebuilding the interior by reducing the
unemployment rate, creating new job opportunities, raising the
percentage of exports to the United States, and addressing the issue of
declining manufacturing sales?). However, this internally-focused
policy was not common in previous presidential terms, so it created a
new style in the American administration, which many criticized
because it harmed the dominant position that the United States enjoyed
in the ongoing globalized economy¥.

6. The Climax of the U.S.-China Trade War

In August 2017, President Trump launched a formal investigation
into China’s alleged theft of American intellectual property, which
estimated annual losses to the United States at between $225 and $600
billion due to this theft®). Meanwhile, the US trade deficit was $579.9
billion, the majority of which came from imports of consumer
products®. Meanwhile, their largest trading partner is China, which
accounts for more than half of the total trade deficit!”). In 2018,
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President Trump, at the behest of his economic advisers, notably Dr.
Michael Pillsbury, began a trade war with China to effectively reduce
the US trade deficit!". The deficit reduction project was part of Trump’s
strategy to create more jobs, especially as he promised the American
people during his campaign that he would be the greatest job-creating
president in American history by pledging to create 25 million jobs in
the next ten years®.

Liu and Woo, in their article “Understanding the U.S.-China Trade
War,” explained that there were three main concerns that led to the start
of the US-China trade war. First, the US administration was concerned
about China’s chronic large trade surplus, which was reducing
employment opportunities in the United States®. Second, according to
the statements of former President Donald Trump, China used illegal
and unfair methods to obtain American technology at a reduced price
based on the agreements signed between them®. And third, the concern
that there are Chinese plans to try to weaken US national security and
US international standing®.

The US trade balance has been in a growing deficit against China
from 1990 to 2018, when the trade war broke out, with the trade deficit
with China reaching a record increase of $419 billion®. This growing
trade deficit led President Trump to conduct an official investigation
that eventually led to his decision to increase import tariffs on Chinese
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) Liu, Tao, and Wing Thye Woo. “Understanding the U.S.-China Trade War.” China
Economic Journal 11, no. 3 (September 2, 2018): 319—40.
https://doi.org/10.1080/17538963.2018.1516256.

® Liu and Woo, “Understanding the U.S.-China Trade War.”

® Tbid.

(©) Office of the United States Trade Representative. (n.d.). “The People’s Republic of
China.” Washington, United States: Office of the United States Trade Representative. (n.d.).,
2020. https://ustr.gov/countries-regions/china-mongolia-taiwan/peoples-republic-china.
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products on March 22, 2018, which took effect on July 6. The US
administration hoped, through this historic decision, to start reducing
this deficit, as raising the prices of imported Chinese goods through
raising tariffs will inevitably weaken the competitiveness of Chinese
companies®.

In this way, Trump can create a more favorable environment for
American companies operating and selling in China and thus create
more new job opportunities as he promised in his election platform®.
However, this scheme had negative reactions that the Trump
administration did not take into account*). As this decision led to
counterproductive results that were not taken into account because the
costs of imported inputs for local companies increased as a result of
raising tariffs®).

7. Trump’s Strategy

During Trump’s election campaign, he repetitively stated his
economic strategies to revive the general state economy(®. This was
performed by restoring manufacturing jobs from abroad through
increasing import tariffs on foreign goods, particularly from China, as
a way to protect national companies from unfair competition practiced
by foreign ones'”). In general, Trump wanted to achieve more self-
sufficiency for the United States by pursuing policies targeted to

() Setiawan, “Does US-China Trade War Matter on ASEAN Stock Market.”

@ Amadeo, “Did Donald Trump Bring Back American Jobs?”

) Ibid

# Huang et al., “Trade Linkages and Firm Value: Evidence from the 2018 US-China Trade
War.”

©) Ibid.

©) Huang et al., “Trade Linkages and Firm Value: Evidence from the 2018 US-China Trade
War.”

@ Ibid.
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increase import tariffs!"). China has been the main objective of these
policies, claiming that such policies will create new jobs to reduce
unemployment®). Thus, the first import tariffs were imposed on all steel
and aluminum imported products on March 23, 2018(3). Trump
administration believed that the wave of global oversupply of steel and
aluminum, directed mostly from China, is an issue that threatens
American steel and aluminum producers and thus harms American
trade interests® ©).

However, the imposition of tariffs on imported steel and aluminum
products was not absolute, Trump granted an exception to import from
any country if the import limit that had been set was not exceeded®.
Therefore, this policy was not considered specifically directed against
China, as was the case when it imposed direct tariffs on imported
products from China on March 22, 20187, Where Trump announced
the imposition of additional tariffs specifically targeting Chinese
imports, which will take effect on the 6th of July®.

In response to this announcement, China imposed several tariffs
specifically targeting the United States on April 2, 2018, The date of
imposing the first tariff specifically imposed on China directly is on
March 22, 2018. This date is considered the starting date of the direct
trade war between America and China, which continues to this day?.

M Ibid.

@ Ibid.

) BBC News, “US Tariffs: Steel and Aluminum Levies Slapped on Key Allies.” BBC News.
May 31, 2018. https://www.bbc.com/news/world-us-canada-44320221.

# BBC News, “Trade Wars, Trump Tariffs and Protectionism Explained.”

() Sabala et al., “Impacts of Chinese Tariff on World Soybean Markets.”

© Amadeo, “What Is the Current U.S. Trade Deficit?”

) BBC News, “US Tariffs: Steel and Aluminum Levies Slapped on Key Allies.”
® BBC News, “Trade Wars, Trump Tariffs and Protectionism Explained.”

©) BBC News, “Trade Wars, Trump Tariffs and Protectionism Explained.”

(19 Sabala et al., “Impacts of Chinese Tariff on World Soybean Markets.”
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8. Biden’s Strategy

United States Trade Representative Katherine Tai announced on
the 4" of October, 2021, the Biden administration’s awaited strategic
plan to reshape US-China trade policy'". The plan aims to craft a US-
China trade policy that enhances “flexibility and competitiveness -
including with our allies and partners - to diversify markets, and reduce
the impact of Beijing's harmful practices®.” The Biden administration
plan outlined four basic steps that will be implemented, in order, in the
few coming months starting January 2022: (i) reconsider the “phase one
- trade deal” formerly negotiated with the Trump administration and
highlight that China is sticking to end of its agreement; (i) recall
Section 301 “target tariff exclusion procedure;” (ii1) continue high-level
discussions with China to further address trade concerns on a larger
scale; and (iv) working more with associated allies to counter China’s
“unfair trade practices® ©®.”

Although the outlined plan steps to attain these goals, it provides
few details about what management plans should be implemented for
achieving these steps(®). The lack of detail indicates that several
administrations’ trade strategy is not yet fully determined and are
subject to the results of future discussions between the United States

() Lee, Tom. “The Biden Administration’s U.S.-China Trade Strategy: A Primer.” Amercian
Action Forum. October 6, 2021. https://www.americanactionforum.org/insight/the-biden-
administrations-u-s-china-trade-strategy-a-primer/.

) The White House. “Background Press Call by Senior Administration Officials on the
Administration’s Trade Approach to China.” Political. Washington, United States: The White
House, October 4, 2021.
https://www.whitehouse.gov/briefing-room/press-briefings/2021/10/04/background-press-
call-by-senior-administration-officials-on-the-administrations-trade-approach-to-china/.

® Tbid.

(4) U.S. Government Accountability Office. “U.S.-China Trade: USTR Should Fully
Document Internal Procedures for Making Tariff Exclusion and Extension Decisions.”
Political. Washington, United States: U.S. Government Accountability Office, July 28, 2021.
https://www.gao.gov/products/gao-21-506.

© Lee.
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and China). The missing information that has not yet been set indicates
that the “Biden administration will continue many of the Trump
administration’s protectionist policies toward China®.” This ambiguity
in the plan suggests that the Biden administration’s strategy will not be
clearly defined until the end of the US-China trade discussions.
Meanwhile, many of the protectionist trade policies that began under
the Trump administration will remain the same with President Biden
unless some major changes or discussions allow for an agreement that

guarantees the United States’ privilege® @,

9. Expectations for the US-China trade war

Trade wars have no winners, as the history of the world economy
proves. The two parties will always suffer varying losses, but the United
States has historically been famous for its long record of winning most
of the time in negotiations over resolving trade contradictions and
forcing other countries to back down in trade conflicts(®). This is also
the case in the recent trade war between it and China, where China
showed its willingness to make concessions and reduce the imbalance
in bilateral trade to “200 billion US dollars and liberalize its domestic
market for American companies(®).” Yet that was not enough for the
United States. It has set additional conditions and imposed temporary

() Lee, “The Biden Administration’s U.S.-China Trade Strategy: A Primer.”

@ U.S. Government Accountability Office.

) The White House, “Background Press Call by Senior Administration Officials on the
Administration’s Trade Approach to China.”

@ Lee.

) Grossman, Gene M., and Elhanan Helpman. “Trade Wars and Trade Talks.” Journal of
Political Economy 109, no. 7 (August 2015): 675—708. https://doi.org/10.1086/262005.

©  Carnegie, Allison. “Trump’s Trade War Escalates: History Shows That Threats Won’t
Work” Foreign Affairs, June 25, 2018. https://www.foreignaffairs.com/articles/2018-06-
25/trumps-trade-war-escalates.
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sanctions until an agreement is reached with China on a mechanism to
end this conflict(),

Despite all this, China was trying to complete the negotiations,
because the sanctions imposed by the United States have a strong
influence on global industrial policy that inevitably poses a threat to
China’s plan “Made in China 2025().” Since in case China does not
complete its new project by the year 2025, this will incur losses that
cannot be estimated®). The “Made in China 2025 project is based on
the principle of the People's Republic of China’s leadership of 10 high-
tech industries, including robotics, and artificial intelligence, etc., for
example(*). However, the United States is convinced that China’s
expected success in implementing this plan will result from China’s use
of American technologies®). Therefore, the United States will try hard
to impose all sanctions that prevent China from accessing its
technological development project, unless China guarantees American
superiority(®),

An important study conducted by Rafi Sheikh, in which he studies
the reality of the US trade war with China and tries to answer whether
one of its parties can win("). As a result of this study, he reaches a
general conclusion that there is no winner in any trade war, but at the
end of any trade war, it is not only the parties of this war who are the

losers, but the war in most cases leads to an overall global decline in

(D Crowley, Meredith, Ning Meng, and Huasheng Song. “Tariff Scares: Trade Policy
Uncertainty and Foreign Market Entry by Chinese Firms.” Journal of International
Economics 114 (September 2018): 96—115. https://doi.org/10.1016/].jinteco.2018.05.003.
@ Lee, “The Biden Administration’s U.S.-China Trade Strategy: A Primer.”

® Tbid.

@ BBC News, “Trump Threatens to Raise Tariffs on $200bn of Chinese Goods.”

® Tbid.

© Li, He, and Lin, “Economic Impacts of the Possible China-US Trade War.”

(M Sheikh, “Les Etats-Unis ne pourront pas gagner la guerre commerciale contre la Chine.”
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trade(!)). The severity of this decline is correlated to the importance of
the conflict parties on the balance of global trade. Thus, Sheikh
expected in this study that the current trade war, if it continues, will lead
to a sharp slowdown in global economic growth, which the world has
not witnessed in any of the previous trade wars(®.

Another important study conducted by Bouét questioned whether it
1s possible to avoid trade wars and discussed their use if it is difficult to
avoid them(). He concluded that resorting to a trade war is not an easy
decision and most of the time it causes harm to all parties, but in most
cases, it is the only option to stop the escalation of one trade country at
the expense of another(®. The country, which feels threatened by its
commercial position, decides to wage this war to stop the other party,
regardless of its harmless economic consequences.

The reality shows that the last trade war is a creation of the White
House, Trump has stated many times that “trade wars are easy to win”
and believes, albeit wrongly, that the United States has a trade deficit
with the rest of the world and that the rest of the world has a lot to lose
in case of the US loss(®) (®), So many analysts believe that this trade war
may eventually end up dictating terms to all trading nations that might
stand against the United States(’). There may be little chance that the
domestic American reaction will force President Biden to reverse what

his predecessor did®,

M Tbid.

@ Sheikh, “Les Etats-Unis ne pourront pas gagner la guerre commerciale contre la Chine.”
®) Bouét, “Les guerres commerciales sont-elles bénéfiques ?” Polytechnique Insights.
March 22, 2018. https://www.polytechnique-insights.com/tribunes/economie/les-guerres-
commerciales-sont-elles-benefiques-et-faciles-a-gagner/.

@ Tbid.

©) Carnegie, “History Shows That Threats Won’t Work.”

© Li, He, and Lin, “Economic Impacts of the Possible China—US Trade War.”

) Carnegie.

® Lee, “The Biden Administration’s U.S.-China Trade Strategy: A Primer.”
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To raise the chances of the United States’ victory, according to
Boudreaux and Ghei’s analyses, the American policy is implementing
the following to make victory a reality(!). By obligating all trading
countries to fight this war against China, and thus China will have no
other choice but to abide by the American decisions to end this global
trade war against it(®.

Although, all previous trade wars have proven that there is no
winner in a trade war if it takes place between two countries. But the
scenario will change if this war is between most trading countries; i.e.,
the United States and its allies, against China, of course, this may
change the prevailing belief that there is no winner in trade wars(®). This
is what makes this trade war distinct and worthy of study and analysis
because it is different from the previous wars in many fields(). One
must not forget that it is also important to consider the consequences of
this international trade war in terms of China's inability to cope with the
global response to its growth and the distribution of trade losses
resulting from this war(°). So that “there are no guarantees of
distributing these losses almost equally as in previous wars” and the
inevitable result is higher global economic growth for other countries
in return for immeasurable losses on the Chinese side(©).

In general, trade imbalances will be managed by global market
forces and reflect the efficiency of the United States in controlling all
trade markets in the world("). Despite the US trade deficit resulting from

(D Boudreaux and Ghei, “The Benefits of Free Trade: Addressing Key Myths.”

@ Boudreaux and Ghei, “The Benefits of Free Trade: Addressing Key Myths.”

® Golub, Philip S. “Entre Les Etats-Unis et La Chine, Une Guerre Moins Commerciale Que
Géopolitique.” Le Monde Diplomatique, 2020.

@ Ibid.

() Krugman, Paul R., Maurice Obstfeld, and Marc J. Melitz. "International Economics:
Theory & Policy". Eleventh Edition. New York: Pearson, 2021.

©) Ibid.

() Sabala et al., “Impacts of Chinese Tariff on World Soybean Markets.”
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government borrowing, its economy is still operating effectively and
can affect all parts of the world("). Therefore, this trade deficit cannot
be considered an inherent problem. It can be concluded that economies
that suffer from trade deficits can be better off imposing tariffs and
restrictive trade policies to prevent their economy(®). This is the policy
adopted by the United States when it imposed trade tariffs on some

Chinese goods, under the slogan of protecting its domestic industries®).

O Conclusion and Recommendations

The largest trading dispute in economic history has the potential to
disrupt international trade and freeze financial markets®. The countries
may form two opposing blocs, one backing China and the other, while
at the same time forming vast economic alliances and regional currency
zones®), It is projected that Asia will have a greater impact on the
processes of globalization and the creation of global supply networks®.
While maintaining dominance over the global economy, politics, and
national security, the US intends to weaken its main rival?.

The current international trade policy of the United States tries to
obstruct the PRC’s sustained rapid economic expansion and expanding
global influence®. The Chinese government, on the other hand, wants
to dominate the world in robotics, biotechnology, and artificial

() Amadeo, “What Is the Current U.S. Trade Deficit?”

@ BBC News, “US Tariffs: Steel and Aluminum Levies Slapped on Key Allies.”

) BBC News, “US-China Trade War: Deal Agreed to Suspend New Trade Tariffs.” BBC
News. December 2, 2019. https://www.bbc.com/news/world-latin-america-46413196.
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©) Tyson, Ann Scott, and Howard LaFranchi. “A Trade War Over History? Sort of Why Japan
and South Korea Are Feuding.” The Christian Science Monitor, August 9, 2020.
https://www.csmonitor.com/World/Asia-Pacific/2019/0809/A-trade-war-over-history-Sort-
of.-Why-Japan-and-South-Korea-are-feuding.

© Ibid.
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intelligence'". It would support high-tech businesses financially and
take all necessary measures to stop or postpone the United States from
slowing or stopping China’s economic modernization and
digitalization®,

The Cold Trade War refers to how the United States and China’s
economic relations now stand. More significant than their
disagreements are the two countries shared economic interests®). The
two countries’ reliance has sparked concerns about creating a new,
“fairer’ trade agreement™. A “new trade architecture” that regulates the
application of traditional trade tools like tariffs, quotas, and sanitary and
phytosanitary certificates! > ). As well as other regulations like
intellectual property protection, technology transfers, and Chinese state
subsidies to producers and exporters should be a part of the recently
negotiated trade agreement between the United States and China'®. The
new agreement would handle cyber espionage and improve U.S. firms’
access to the Chinese market in addition to trade'”.

Both political and economic factors are involved in the protectionist
campaign the United States is waging against its trading partners,
notably the People’s Republic of China®. The US government has
named China as the state’s main strategic foe in the next years.
Numerous trade barriers with the United States and other initiatives to
limit China’s economic development are thus also tools for restraining

the country’s growing political might.

M Ibid.

@ Ibid.

© Liu and Woo, “Understanding the U.S.-China Trade War.”

) Huang et al., “Trade Linkages and Firm Value: Evidence from the 2018 US-China Trade
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Phenomenon of Digital Money Between
Concept and Regulation

Kassem Bilal Abboud("

There is no doubt that money plays a major role in economic life
by performing many functions where the most important one is
financial mediation in exchanges whether local, regional or
international. Therefore, money has witnessed a great development
over time, starting from coins, passing through paper currency and
ending with digital money.

The main objective of this topic is the fact that this digital money
exists and spreads significantly, which indicates their promising future
in the absence of legislative regulation for them. So, knowing what
different types of digital money are, their types, characteristics and
reasons for their emergence is very important to determine their pros
and cons.

Moreover, digital money is considered a controversial topic where
it suggests a new idea changing a lot of rules enshrined for a long time.
Wherefore, countries pursue to absorb this phenomenon through
issuing laws organizing the currencies which resulted in, or prohibiting

it as a foreign object entered the legal system.

(' a PhD Student at the Lebanese University.
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From here, this topic is governed by a problematic one which
revolves around the notion of digital money where there are many
questions arising, beginning with knowing what digital money is and
reaching its most important characteristics and advantages at all levels.
So, the question first arises from the concept of digital money and its
fluctuation between its possibility of being centralized or decentralized.

Second, there are a lot of differences between digital money and
traditional money. Also, digital money itself is divided into several
types where it multiplies to electronic money, central bank digital
currency, cryptocurrency and stablecoin. Hence, what are the
differences between digital money and fiat currency? And among
digital currencies themselves?

Finally, given that digital money is not subjected to a specific legal
system that governs it but rather to certain technological methods which
control their issuance, the question is posed about the nature of the
supposed legal regulation of digital money.

In order to reach the desired goal of establishing a legal regulation
of digital money, it is necessary to follow the analytical and
comparative approach, by extrapolating and analyzing this new
phenomenon, starting from the part towards the whole and comparing
the conclusions with the applicable legal rules in other countries. It's all
through tackling digital money as a new legal concept (Part 1) and
approximating the regulation of digital money between tugging and
matching (Part 2).

o Part 1: Digital Money as a New Legal Concept

While the fiat currency still dominates the financial transactions in
the world, new innovations in the technological field are prompting the
search for fertile ground in which digital money grows and serves as an
alternative to traditional money or at least complement to its work.
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The overlapping of digital currencies makes it difficult to find an
accurate and decisive criterion to distinguish between them. However,
the issue of financial centralization and decentralization remains the
dividing line that demarcates the limits of the powers assumed by each
currency and defines the characteristics of each type. Therefore, the
starting point in researching the types of digital currencies starts from
the idea of centralization and decentralization, so what are centralized
digital currencies? (Chapter 1) What are decentralized digital
currencies? (Chapter 2).

* Chapter 1: Centralized Financial System

Centralized financial system is based on the traditional system
which confines the issuance of money in specific institutions stipulated
by the laws. However, the matter of digital money assumes a
development in traditional money where it is represented by two
concepts: first, electronic money forms a new development that links
the issuance of it to private institutions (Section 1). Second, central
bank digital currency maintains the issuance of money through the
central bank, but it inspires the digitalization from this first type
(Section 2).

= Section 1: Electronic Money

Electronic money is considered as the first type shaping the
phenomenon of digital money where the progress of technological and
technical means requires the existence of a new system alternative to
traditional money. This reality imposes on regulators to focus on the
integrity of the overall payment system.

Electronic money (e-money) is broadly defined as an electronic
store of monetary value on a technical device that may be widely used
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for making payments to entities other than the e-money issuer. The
device acts as a prepaid bearer instrument which does not necessarily
involve bank accounts in transactions(V.

Also, electronic money shall mean monetary value which is stored
electronically on an electronic device such as a chip card or a computer
memory, accepted as means of payment by undertaking other than the
i1ssuing institution, generated in order to be put at the disposal of users
to serve as an electronic surrogate for coins and banknotes and
generated for the purpose of effecting electronic transfers of limited
value payments®.

Moreover, electronic money is divided into two forms: first, the
multi-purpose prepaid card or electronic purse which is defined as a
plastic card which contains real purchasing power, for which the
customer has paid in advance (card-based products). Second, electronic
money products which employ specialized software on a personal
computer, typically allowing the electronic value to be transferred via
telecommunications networks, such as the Internet (software-based
products)®.

In addition, the idea of electronic money resembles credit cards
where these two means require physical cards and devices which lead
to transfer the virtual value represented by electronic form to real

() European Central Bank, Electronic Money, Available on the website:
https://www.ecb.europa.eu/stats/money_credit_banking/electronic_money/html/index.en.ht
ml, (accessed 08/10/2022); In the same meaning, look: Article L315-1, Code monétaire et
financier en France, Modifi¢ par LOI n°2013-100 du 28 janvier 2013 - art. 5,
https://www.legifrance.gouv.fr/codes/texte 1c/LEGITEXT000006072026/2022-04-08/,
(accédé 09/10/2022).

@ Article 1, Proposal For a European Parliament and Council Directive on the taking up, the
pursuit and the prudential supervision of the business of electronic money institutions,
Official Journal of the European communities, C 317/7, 15/10/1998.

) European Central Bank, Report on Electronic Money, Germany, 1998, P. 7, Available on
the website: https://www.ecb.europa.eu/pub/pdf/other/emoneyen.pdf, (accessed 09
/10/2022).
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currency. However, credit cards differ from electronic money which
does not need a bank account.

Finally, there is a lot of electronic money used in many countries
such as money from Proton and Mondex which are based on Hardware
and money from PayPal and DigiCash which are based on Software.

= Section 2: Central Bank Digital Currency

Despite the lively debate on the merits of CBDC, no widely
accepted definition of CBDC has yet emerged)). Hence, central bank
digital currency is not a well-defined term where it is used to refer to a
number of concepts. However, it is envisioned by most to be a new form
of central bank money. That is, a central bank liability, denominated in
an existing unit of account, which serve both as a medium of exchange
and a store of value®. In another term, CBDC is a new form of money,
issued digitally by the central bank and intended to serve as legal
tender®.

From here, we can say that the key distinctive feature of CBDC is
that it is digital. But, the question which poses itself is whether CBDC
1s considered a type of electronic money?

As arule, the regulatory framework of electronic money consists of
rules on the licensing of electronic money institutions, their required
initial capital and own funds, general prudential rules, oversight, as well

as rules safeguarding funds received in exchange for electronic money.

() Jason Allen, Rosa Lastra, "Virtual Currencies in the Eurosystem: Challenges Ahead", Vol.
53, No. 2, The International Lawyer, USA, 2019, P. 177.

) Committee on Payments and Market Infrastructures, "Central bank digital currencies,
Bank for International Settlements", March 2018, P. 3, Available on the website:
https://www.bis.org/cpmi/publ/d174.pdf, (accessed 16/10/2022).

) Mancini-Griffoli Tommaso, Maria Soledad Martinez Peria, Itai Agur, Anil Ari, John Kiff,
Adina Popescu and Celine Rochon, Casting Light on Central Bank Digital Currency, IMF
Staff Discussion Note, November 2018, P. 7, Available on the website: https://www.imf.org/-
/media/Files/Publications/SDN/2018/SDN1808.ashx, (accessed 16/ 10/2022).
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In most countries, the legal framework contemplates the issuance of
electronic money by private institutions"). In contrast, CBDC must be
issued from the centralized bank which is considered the responsible
institution to issue legal tender.

Nowadays, several countries are trying to issue a central bank
digital currency through presenting bills which study the characteristics
of this new currency. For example, European central bank
contemporised to launch CBDC called digital euro which is represented
by the following characteristics'?): first, convertibility at par: not a
parallel currency. Second, liability of the Eurosystem: a digital euro is
central bank money and its issuance is controlled by the Eurosystem.
Third, European solution: widely accessible on equal terms in all euro
area countries through supervised service providers. Fourth, market
neutrality: not to crowd out private solutions and finally, trusted by end
users: trusted solutions from the start and over time.

Also, there is a bill® in the USA which requires the Board of
Governors of the Federal Reserve System to report on the impacts of
the introduction of a central bank digital currency (CBDC) on
consumers, businesses, monetary policy, and the U.S. financial system.

Finally, China is considered the first country which launched a

central bank digital currency called E-CNY that is the digital version of

(D Wouter Bossu, Masaru Itatani, Catalina Margulis, Arthur Rossi, Hans Weenink and
Akihiro Yoshinaga, Legal Aspects of Central Bank Digital Currency: Central Bank and
Monetary Law Considerations, International Monetary Fund, 2020, P. 6-7, Available on:
https://www.imf.org/-/media/Files/Publications/WP/2020/English/wpiea2020254-print-
pdf.ashx, (accessed 16/10/2022).

) European Central Bank, Eurosystem, Report on a digital euro, Annex 1,
https://www.ecb.europa.eu/pub/pdf/other/Report on_a digital euro~4d7268b458.en.pdf,
October 2020, P. 48, (accessed 17/10/2022).

() H.R.2211 - Central Bank Digital Currency Study Act of 2021, United States Congress,
Available on the website: https://www.congress.gov/bill/117th-congress/house-
bill/2211?q=%7B%22search%22%3A%5B%22H.R.2211%22%2C%22H.R.2211%22%5D
%7D&r=1&s=1, (accessed 18/10/2022).
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fiat currency issued by the PBOC and operated by authorized operators.
It i1s a value-based, quasi-account-based and account-based hybrid
payment instrument, with legal tender status and loosely-coupled

account linkage".

* Chapter 2: Decentralized Financial System

Virtual currency represents the kernel of a decentralized financial
system where it dedicates a new concept changing the applicable rules
in the world of money. It is defined as a digital representation of value,
not issued by a central bank, credit institution or e-money institution,
which in some circumstances can be used as an alternative to money®.

Therefore, virtual currencies which are digital representations of
value are issued by private developers and denominated in their own
unit of account. VCs can be obtained, stored, accessed, and transacted
electronically, and can be used for a variety of purposes, as long as the
transacting parties agree to use them®.

However, virtual currency is a cornerstone of the existence of
decentralized currencies where it inspired the development of this
decentralized financial system through innovation cryptocurrency

(Section 1) and stablecoin (Section 2).

() Working Group on E-CNY Research and Development of the People’s Bank of China,
Progress of Research & Development of E-CNY in China, July 2021, P.3, Available on:
http://www.pbc.gov.cn/en/3688110/3688172/4157443/4293696/2021071614584691871.pd
f, (accessed 18/10/2022).

) European Central Bank, Virtual Currency Schemes: a further analysis, February 2015, P.
4, https://www.ecb.europa.eu/pub/pdf/other/virtualcurrencyschemesen.pdf, (accessed 20
/10/2022).

) IMF Staff Team, Virtual Currencies and Beyond: Initial Considerations, International
Monetary Fund, January 2016, P. 7, Available on the website:
https://www.imf.org/external/pubs/ft/sdn/2016/sdn1603.pdf, (accessed 21/10/2022).
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= Section 1: Cryptocurrency

First of all, the concept of virtual currency is applied to the concept
of cryptocurrency which represents digital units (values) that are issued
and traded on distributed database technologies such as Blockchain
technology with the help of cryptography, which allows them to be
safely traded between different parties without the need of prior
knowledge between them or an intermediary to carry out the clearing(V.

Therefore, these concepts of cryptocurrency and virtual currency
refer to group of characteristics which create drawing features of this
new form of digital money where the following legal effects result:
dedicating the principle of decentralized system, canceling the role of
financial intermediation, eliminating the need of centralized
organization and working without the existence of financial,
economical and lawful regulations.

In addition, Bitcoin is the first currency on top of the list of
cryptocurrencies where it sparked in 2008 the new financial system
based on decentralization through invention a new technique called a
Peer-to-Peer that forms a electronic cash system(?). Moreover, the
determination of the legal nature of this new currency is controversial,
where some®) considered that it is money, payment system, asset,
commodity and financial instrument in a 'one bottle'.

In contrast, the concept of cryptocurrencies did not only stop at
borders of digital money but also became programmable with Ethereum

aiil) g (Aiig pSIY) O laall Soail e Gany chjhiall LB CDlaal) gl il Gipdl s ol i
[12/03 :Jsuasll &)li chttps://kantakji.com/files/QUrYLGYY.pdf 5 (= 2019 131 Slay)
.2022

) Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, Available on the
website: https://bitcoin.org/bitcoin.pdf, (accessed 23/10/2022).
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currency that can build and deploy decentralized applications on its
network.

From here, Ethereum being programmable means that it can build
apps that use the blockchain to store data or control what any app can
do. This results in a general purpose blockchain that can be
programmed to do anything. While Bitcoin is only a payment network,
Ethereum is more like a marketplace of financial services, games, social
networks and other apps that respect the privacy and cannot censor the
users(V.

= Section 2: Stablecoin

Stablecoin forms a new stage of development of cryptocurrency
where it tries to build a new structure combining the technology of
cryptocurrency and the rules of the centralized financial system. This
matter raises a question whether this new currency is centralized or
decentralized.

At first, stablecoin is defined as basically a digital token that will
have low price volatility as a result of being pegged to some underlying
fiat currency, thereby acting as a store of value, a medium of exchange
and unit of accounting for blockchain payments®),

Stablecoins are generally created, or "minted" in exchange for fiat
currency that an issuer receives from a user or third-party. To maintain
a stable value relative to fiat currency, many stablecoins offer a promise

or expectation that the coin can be redeemed at par upon request. These

(1) Ethereum, The Foundation For Our Digital Future, Available on the website:
https://ethereum.org/en/what-is-ethereum/, (accessed 23/10/2022).

2 Makiko Mita, Kensuke Ito, Shohei Ohsawa, Hideyuki Tanaka, What is Stablecoin?: A
Survey on Price Stabilization Mechanisms for Decentralized Payment Systems, Japan,
2019, P.1, https://www.researchgate.net/publication/333815432 What is Stablecoin A
_Survey _on_Price Stabilization Mechanisms_for Decentralized Payment Systems,
(accessed 28/10/2022).
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stablecoins are often advertised as being supported or backed by a
variety of "reserve assets" ().

Moreover, stablecoins being a cashless instrument fit well into the
global trend of cashless economy‘?’). Although that stablecoin is
considered a new version to cryptocurrency, it lost a main feature of
cryptocurrency which is the decentralization. For example, issuing
Tether currency is done by a centralized authority® but the exchange
of Tether units is traded by blockchain® in the same way of exchange
of cryptocurrency.

Furthermore, Diem currency is considered another example which
designs the nature of stablecoin, where although the association of this
currency initially cloaked the Libra project® in a libertarian aesthetic
by associating it with buzzwords like decentralization and
pseudonymity, it has now abandoned most of this rhetoric® especially

with Diem currency.

() President’s Working Group on Financial Markets, Report on Stablecoins, November
2021, P. 4, https://home.treasury.gov/system/files/136/StableCoinReport Novl 508.pdf,
(accessed 28/10/2022).

(2 Hanna Kolodziejczyk, Klaudia Jarno, Stablecoin: the stable cryptocurrency, Studia BAS,
3 (63), Poland, 2020, P. 163, Available on the website:
http://orka.sejm.gov.pl/WydBAS.nsf/0/777F8C958E38005EC125862200300E36/$file/8.H.
Kolodziejczyk K.Jarno.pdf, (accessed 02/11/2022).

) Cem Dilmegani, Tether USDT is possibly a scam but it can remain valuable, Al
Multiple, November 2021, https://research.aimultiple.com/tether/#:~:text=Tether%20Limi
ted%2C%20the%20centralized%20authority,other%20than%20British%20Virgin%?20Islan
ds.&text=Yet%2C%?20tether%20still%20trades%20at%20about%20a%?20dollar, (acce-
ssed 02/12/2022).

4 Tether, What are Tether tokens and how do they work?, https://tether.to/en/how-it-works,
(accessed 02/12/2022).

) Diem currency was called Libra and these names are related to Facebook.

© Americans For Financial Reform, Banking On Surveillance: The Libra Black Paper,
2021, P. 4, https://ourfinancialsecurity.org/wp-content/uploads/2020/06/Libra-Black-Paper-
FINAL-2.pdf, (accessed 12/02/2022).
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o Part 2: Regulation of Digital Money between Tugging
and Matching

In a world where cash has become just a few clicks on a computer
mouse or on a smartphone button and plastic cards, and in which
electronic banking and digital currency trading platforms have become
a daily reality through millions of transactions, it has become necessary
to prepare monetary policies that are consistent with this new reality
and anticipate the future which is tugged between the centralized
system represented by electronic money and the digital currency of
central banks and the decentralized system represented by
cryptocurrencies (Chapter 1) or which creates a new system that
matches these two systems (Chapter 2).

e Chapter 1: Tugging Between Centralized and
Decentralized Systems

The new financial system which is based on centralized and
decentralized systems assumes that one of the systems pursues to pull
the interest of people, societies and countries. This issue creates the
dilemma of tugging between centralized and decentralized systems.

Hence, this matter is posed on two levels: first, this new financial
system is a creative method which presents itself as an interesting
alternative against the traditional system (section 1). Second, digital
money as a new financial system is tugged by a centralized system
represented through electronic money and decentralized system
exemplified by cryptocurrency (section 2).

= Section 1: New Financial System Versus Traditional System
In general, digital money is distinguished from legal money by a

set of characteristics represented by the following: First, digital money
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1s a monetary value stored electronically, as it is encrypted data placed
on plastic cards, on a computer’s memory, or on the Internet, while
traditional money is a monetary value that is issued either in the form
of paper or metal money.

Second, digital money is two-dimensional, meaning that it is
transferred from the consumer to the merchant or between one person
and another without the need for a third party. While in traditional
money, there must be a third party in the case that both the seller and
the buyer are in two different countries.

Third, digital money is not homogeneous in terms of value, or the
number of goods and services that can be purchased with it, while
traditional money is homogeneous and has different denominations.

Fourth, digital money is easy to use because it has no size and
weight compared to traditional money.

Finally, digital money differs from traditional money in terms of
issuance, while the issuance of paper or metal money is done by law,
and mining them in a specific form issued by the Central Bank, which
makes them obligatory for acceptance by all persons, so that no one can
refuse dealing with it. Also, digital money is not issued by central banks
in countries and is not subjected to their control or oversight. This
makes it counted as money that is binding for all people to accept it in
transactions is a matter of consideration, and this raises the question
about the nature of the digitally stored financial value of digital

moneyD.
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Accordingly, the most prominent characteristics of digital money
are: security and confidentiality, stored on electronic means, not linked
to a bank account, acceptance of dealing and divisibility.

Moreover, electronic money has many features, most notably: ease
of carrying, means to avoid infectious epidemic diseases, simple and
easy to use and speed of its payment operations.

As a result, we can say that the characteristics and the features of
digital money which are resulted from the difference with traditional
money represent the advantages of digital money where this new
development, as any technological development, pursues to facilitate
the life of people and societies. However, the solution to the dilemma
of tugging between centralized and decentralized systems raises the
question about the differences between electronic money and
cryptocurrency as the most important currencies which represent the
centralized and decentralized systems.

= Section 2: Digital Money Between Evolution and Revolution

Although the new financial system which is based on digital money
presents itself as a developed means leading to catching up the
requirements of times, the reality refers to existing a lot of differences
between centralized systems represented through electronic money and
decentralized systems exemplified by cryptocurrency.

On the other hand, this reality assumes that the applicable rules on
these new financial systems are still developing, meaning that the final
form of the new financial system is still tugging between centralized
systems and decentralized ones.

Therefore, there are a lot of differences between electronic money
and cryptocurrency where at first, electronic money allows the
possibility of modifying the transaction after it is conducted, either at
the request of the person concerned in case of a specific fault, or at the
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request of the competent authorities in case of suspicion, for example,
in money laundering operations or tax evasion. As for cryptocurrencies,
it is not possible to retract a transaction after it occurs, because the
system on which these currencies are based does not provide the
possibility of canceling, stopping or investigating any transaction".

Second, electronic money is usually issued by banking institutions
or affiliated institutions. Hence, this development has forced central
banks to issue electronic money belonging to them in the form of
electronic currencies belonging to central banks. As for
cryptocurrencies, they are decentralized in issuance, meaning that
anyone can issue them if they buy the appropriate hardware.

Third, when talking about electronic money, it must be taken into
account that it represents a specific financial value that is basically
presented in the form of real money, but it appears electronically. As
for cryptocurrencies, they do not exist in reality, but are just numbers
that appear on the Internet.

Fourth, electronic money is universally accepted, and countries are
seeking to catch up with this new development in the world of money.
As for cryptocurrencies, so far they have not been accepted except in
some rare cases, but without hiding that these currencies have had many
effects that have been imposed on countries to control them through
legal legislation®.

(D Karim Sultan, Umar Ruhi and Rubina Lakhani, Conceptualizing Blockchains:
Characteristics and Applications, 11th IADIS International Conference Information
Systems, Portugal, 2018, P. 53.

@ H.R.5083 - Cryptocurrency Tax Reform Act of 08/23/2021, United States Congress,
Available on : https://www.congress.gov/bill/117thcongress/housebill/5083/text?q=%
7B%22search%22%3 A%5B%?22cryptocurrency%22%2C%?22cryptocurrency%22%5D%7
D&r=1&s=1, (accessed 09/12/2022); Proposal for a Regulation Of The European
Parliament And Of The Council on Markets in Crypto-assets, and amending Directive (EU)
2019/1937 of 2020, EUR-Lex, Available on the website: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52 020PC0593, (accessed 09/12/2022).
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Fifth, electronic money does not depend entirely on the Internet,
but it can be transferred or disbursed through specialized devices. While
cryptocurrencies are based on programs that operate entirely on the
Internet, meaning that in case of an interruption of this network, it is
impossible to issue and trade these currencies.

Finally, electronic money results in less risks than cryptocurrencies,
given that the first money is subjected to legal regulation and oversight
by central banks, while the second has no legal regulation and no
regulatory or supervisory body that supervises its work.

Consequently, the currencies which represent the centralized
system form an extension of the traditional system confining the issue
and the trade of money in centralized institutions with the difference
that the private sector intervened to issue the money. So, we can say
that the centralized financial system forms a new evolution in the
financial world.

However, the currencies which represent the decentralized system
build a new system destroying the rules enshrined for a long time. Then,
the decentralized financial system is considered a revolution which
changed the notion of currency. Thus, tugging between centralized and
decentralized systems assumes that one of these systems will occupy
the throne of the new global financial system.

¢ Chapter 2: Matching Between the Two Financial

Systems

There is no doubt that the technological development which created
the phenomenon of digital money assumes matching between
traditional systems and new ones. To get there, we have to tackle first
the effects of digital money whether it be centralized or decentralized
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currencies (Section 1) and then the methods of merging these
currencies (Section 2).

= Section 1: Effects of Digital Money

Issuance of electronic money would affect the traditional payment
systems, provided that this issuance, if not accompanied by regulation
with sufficient guarantees to consider electronic money as a reliable and
acceptable product for all its users, leads to float mismanagement,
intrusion of counterfeit value, major technical failure and ultimately the
failure of an issuer of electronic money which could have a negative
impact on the credibility of various electronic money products and
possibly even on other card-based payment products(?.

Also, in case that many types of electronic money spread rapidly,
with their excessive issuance and this is accompanied by the absence of
any legal or financial regulation for them, this may greatly affect the
creditworthiness of exporters, and lead to the circulation of these money
at different exchange rates, which affects on the unity of the market and
the economy.

However, opinions differed in the impact of decentralized digital
currencies on the role of the central bank in controlling credit and
directing it towards targeted sectors, and two trends emerged®:

The first trend believes that decentralized digital currencies weaken
the role of the central bank in managing monetary policy and
controlling credit, due to its inability to monitor and control its
circulation, especially in terms of its spread and its increased use in

electronic commerce, hyperinflation, political unrest, wars and

(D European Central Bank, Report on Electronic Money, Op. cit, P. 14.
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financial crises, so that decentralized digital currencies can be an
effective way to get rid of legal money.

The second trend believes that decentralized digital currencies do
not have any tangible impact on the ability of the central bank to
manage monetary policy because these currencies did not have a wide
spread due to their limited acceptance and the majority of countries
rejected them and considered their issuance and trading in them a crime
punishable by law'!.

From here, the need becomes more urgent to establish legal,
financial and banking regulations in line with this new development in
payment methods, especially since most of the institutions that issue
digital money are non-bank institutions, which raises a new question
about the ability of the existing banking sector in front of these
emerging technological developments.

= Section 2: Methods of Merging the Centralized and Decentralized
Currencies

Talking about the matching between the centralized financial
system and the decentralized financial system presupposes the question
of the way that should be adopted to integrate these two systems. In
other words, how can cryptocurrencies, virtual currencies, central bank
digital currency and electronic money be combined?

The answer to this question assumes two mechanisms for
integration between the centralized system and the decentralized
system, so that this integration can be at the technical and technological

level, or it may be at the legal and organizational level.
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With regard to the first level, the merging of these two systems
assumes specific technologies that will benefit from the blockchain
technology which is the basis technology of decentralized digital
currencies in order to launch a central bank digital currency. Then, the
central bank creates its own blockchain, allowing specific parties to
access it in order to mine the digital currency, and then put it into
circulation through special exchanges established for this purpose as
some cryptocurrency exchanges'.

This proposition is not considered new in itself where the
development in the world of digital money necessitated the search for
new currencies that address the disadvantages of decentralized
currencies, especially in terms of their volatility and price instability,
by creating stable currencies that rely on the blockchain as a technology
to deal with them, but on the basis of a centralized system which is
controlled by specific institutions.

As for the second level, issuing laws ensure homogeneity between
all types of these currencies, so that decentralized digital currencies are
recognized and included within the national payment system after they
have found a place for them at the global level. In addition to this, we
must work on issuing a central bank digital currency, allowing banks
and financial institutions to issue electronic money and considering
them the basis for dealing at the level of retail and national payments.

All the above methods don’t ignore an important issue related to
the fate of traditional money. In the first stage, it cannot be completely
abandoned, given the need for the appropriate technical and
technological infrastructure to be available and for people to accept

dealing with it, as it requires knowledge of technological devices.

(M Such as Binance, Gemini, and Coinbase.
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o Conclusion

Finally, the issue of digital money is one of the main issues that
occurred in the world of law and entered its broad door, announcing that
a new phase of legal dealing with technological developments had
begun, and with it the discussion began about the legal regulation of
this new money.

Moreover, the topic of digital money comes to go off the track of
applicable legal rules and presents new legal approaches in the midst of
this accelerated development. All these are within a system that forces
states, governments and societies to accept it as a new commensurate
technology with the requirements of the development we are living
through.

Therefore, the most prominent results of the research on the subject
of digital money are reflected in the beginning, in the terminological
understanding of the types related to digital money, so that it starts from
electronic money and centralized bank digital currency which represent
the centralized financial system, and continues with cryptocurrency and
stablecoin that form the decentralized financial system.

In addition, dealing with digital money imposes itself as one of the
most important topics that produces important effects on the level of
legal regulation of this new phenomenon where this regulation
fluctuates between tugging and matching of the centralized and
decentralized financial systems.

Consequently, the issue of digital money is considered one of the
fruits produced by modern technology where it has many characteristics
such as novelty, innovation, flexibility and changeability according to

the available technical capabilities. Therefore, the legal regulation of
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the issue of digital money must include a departure from the norm in
the formulation of legal rules and a new shift in the law's handling of
new technological phenomena.

In conclusion, the topic of digital money is related to several
terminologies such as blockchain, digital wallets, peer to peer network,
distributed ledger and mining which help to understand this new
phenomenon and deeply affect the world of law. So, what are the

relationships between these terminologies and digital money?
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