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Abstract

This research sheds light on the powers of the Governor of the
Banque du Liban (the Bank), based on the constitutional principle of
separation of authorities and rotation of authority. The combination of
the various prerogatives related to the banking and financial sector in
the hands of the Governor, and granting him very broad powers at the
level of the Bank, is controversial. How did the public authorities allow
a specific position to combine all these authorities without effective
legal or regulatory deterrents?

The Governor has the broadest powers to manage the Bank. He
chairs the Central Council of the Bank, which formulates the country's
monetary and economic policy and sets banking and financial
regulations. He is criticized for making solely the decisions of this
Council. Moreover, his powers towards his deputies and the employees
and advisors of the Bank, are very broad.

The supervision on the Bank’s Management by the Government

Commission, seems ineffective.
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Furthermore, the Governor is the Chairman of the Supreme Banking
Commission, the Special Investigation Commission and the Capital
Markets Authority. His authority extends to the Banking Control
Commission, whose actual independence from the Bank does not
appear in reality.

The forensic audit report issued by Alvares and Marsal in 2023,
revealed that the former Governor had monopolized the country’s
financial and banking policy and the transgressions that led to the
current crisis. A reconsideration of the Governor’s authorities, in
addition to other reforms, is necessary in order to extricate the country

from the current crisis.
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(D Sur la théorie de la séparation des pouvoirs : SIMONIAN-GINESTE H., 2020 ; &
ARDANT Ph. Et MATHIEU B., 2023-2024, (« Les fondements de la séparation des
pouvoirs», paragraphe 53 et suivants) ; & https://www.universitedepaix.org/il-faut-que-le-
pouvoir-arrete-le-pouvoir-montesquicu.

) Sur la théorie de la séparation des pouvoirs : FELDMAN J.-Ph., 2010/3 (n°83) ; &
https://www.lumni.fr/article/montesquicu-ecrivain-precurseur-des-lumieres.
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BAZZI 1., « La commercialisation des produits financiers et la protection de I’investisseur »,
Institut de Recherches Juridiques de la Sorbonne, 2014.
@ “An ex-first vice-governor of the Central bank of Lebanon for two successive mandates,
told Xinhua that former Central Bank Governor held several functions, including the
presidency of the Special Investigation Commission while heading the Capital Market
Authority and also overseeing the Banking Control Commission and the Higher Banking
Council which should all be separate and independent functions. He noted that the central
bank's central council, which sets the monetary and credit policies of the bank, must play a
dominant role in decision-making, which should not be confined to the central bank governor
only, as was the case during the last governor's mandate” (HALAWI D., August 17, 2023).
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Abstract

This article explores the complex relationship between disciplinary
misconduct and criminal offenses committed by public employees,
focusing on the Lebanese legal framework with comparative
references to the French jurisprudence. While both types of violations
may stem from the same factual conduct, they are governed by distinct
legal regimes serving different objectives: disciplinary measures
ensure the efficiency of public service, while criminal sanctions
protect social order.

The study further highlights the absence of a statutory definition for
disciplinary misconduct, contrasting it with the principle of legality that
strictly defines criminal offenses. Through a structured analysis, the
article outlines the authorities competent to investigate and adjudicate
in each domain, procedural safeguards such as the right of defense and
impartiality, and the obligation to provide reasoned decisions. A central

focus is given to the repercussions of criminal court decisions on
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disciplinary processes, the principle of non-duplication of sanctions,
and the balance between administrative efficiency and protection of

individual rights.

3

4dadal)
QS vie Al dasally Lol 28Ed) (py Yals Glal Lalall daagl) agin

Calagall e PUA) S Ll Cahad Aol ARG Lpgsde ye Dlad Llall Calasall
Cilgal) r..u\ Aeluall diaiay Lae cad 2l alal) (3350 1) pem 3ol Las aiula o) a5l g
G 43 (slall ale Clay g Ll f Jod IS 08 Aihall Loyl Wl sdaiaall sl
il o e a2l Aoy o Shall eliadl) dlalud 4550 auadng coj)iinly adinall (al
Aol AAE 50 SIS Y] ¢ Sy annlill cllaall 8 giline Bialls 5oy 38 sl
O (ks Blaal gaas Aliies Lihaly gl Leghial pcady had) asally
o e Rliadly aatl Lo ydl LS «pas ) dugie Y5 das Yo T e asty Aal)
ails Sl g aall aang ol 3 ¢g))aY) Cualil) (BUas 8 4 yas Tasall 138 G5 Y s
paseal b (RSl elad¥l) Gagalasl) ilaalolls Al Jlady) @) sl 5 ol
) caas dbe‘j\&}MLfYMW\MJN\MJ}d“mPu}u
IRV syl Cangar palall Ul cuilh gl Hl o Jadllsg O glay) oLiadl
Ling il laalgll Jleal o aai e DA IS o) ey «1959/6/12 s 112 4,
g il Liglh Ll (58 o oSe 88l Adaly ol B bl e

@ Bertrand, Christine, Régime disciplinaire Juris-Class, Fasc no 183, 1995, p 2 no 1. "Le
régime disciplinaire est une répression-intra institutionnelle indépendante de la répression
pénale”

@ Bertrand, Christine, op. cit. p 3 no 6 "Absence de définition 1égale de la faute disciplinaire".
Plantey, Alain, opcit p 448 no 910. " Il n’y a pas de détermination, ni d'énumération 1égales
des fautes disciplinaires"

® Bertrand, Christine op. cit. p 3 no 7. " sous réserve de ces rares interventions des textes, la
qualification sera appliquée au comportement d'un fonctionnaire par la décision de 'autorité
publique sous le contréle étendu du juge".
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) L'Article 65 de la loi de finances du 22-4-1905: « Tous les fonctionnaires civiles et
militaires, tous les employés et ouvriers, de toutes les administrations publiques ont droit a
la communication personnelle et confidentielle de toutes les notes, feuilles signalétiques et
tous autres documents composants leur dossier, soit avant d'étre l'objet d'une mesure
disciplinaire ou d'un déplacement d'office, soit avant d'étre retardés dans leur avancement a
I’ancienneté ».
@ L’ Article 19 de la loi du 12-7-1983: « le fonctionnaire a l'encontre duquel une procédure
disciplinaire est engagée a droit de la communication de 1'intégralité de son dossier et de tous
les documents annexes. L’administration doit informer le fonctionnaire de son droit a
communication préalable de son dossier »
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Concl A. Bernard sur C. E. Delteil, 21 Mars 1958 Rec p: 189 note p: 196 et S; Chapus-René,
droit du contentieux adm 2¢éme édition 1990 p: 470 et S. : «La méconnaissance du champ

d'application de la loi résulte de ce que la loi a été appliquée a un acte, a une situation ou a
une catégorie qu'elle ne régit par ou encore en dehors de ces limites dans le temps et 1'espace».

57



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

LaSaall Heka 136 axn palasl ol Jadl ) past o (53 (ale¥) LA 3908 e
Sl AT Ladds G Sl calgdV) 8 lelady ol days S5l agiall O ASlad) oL
LS el eha dalall &lill ) dbiadg Do alad o Lol oy cdlaipe dana
Y (gan) cadans 13 miad) Lliad & (il Jod e oz va 1 /302/ Bald) cacas
O (S8l Chaagll 8 calia) ellia ()5S o byd ez a0 [296/ sl s 3Ll
Gl ZilEy a5y Al djaiall alall an 13l L4l AAJJS\ oS oY) dsal oS
Gainl) ol el 1305 calad) Akl ) Cald) Jlaly daliaial pae el ¢ Slis o
o mially gl dalall LLall 1) Calall sl cele ) aglady o) (aladl of K

LS Lo oY Tas sl Alkiss (g0

(Aad) asally sl Sa Sl fae sla

Jlaal) dali] (8 S dahall JSSY) ) il cihhall didas Cisag g &lall )
ol Gl AeSae anaaiel () el Jodel e Lguld) dusjlad Llad) daSadl) oL
sl (Ka LS ] gl Lo ) Sags cunlill kel Ziggl) gf daiaiall duyla¥) adalal
O e sead) il Jabail) 2a el AaaY au pedge 2aail Judedill 12 daslie g
B ) ) e cudiilly (oo ) a8 Lgaals @3 8 BSlel L) Lial) cilgal)
el DA g el hSS) Lo

L 8 Lahal) CilaSladll Jyeal (58 (e [274/ salal) cacas ¢ Y] 12
Lls (LalS e Sles 05 o i ililind) AeSae e pabiall oSall 5 e c5,8Y)
il O Dual) AaSaal il (59 ping (Gabia Jaydl) 13a L alilly Gasarlly Galll e
Caca (IS Lgalal A g paall 28lEgl) e cilliad) Ao atin 3 Jall (ladail (s
Laae had) ayiiall calal) e jolall oSal ey of 4313 Gsilal) e /195/ 52
) Al iy Moy Llads (gl sugall AU Tasy cdalitondl pilEsl1 Ll
cond) dadll e 3ulatl) Zaasl) A silal) (a geal

el GlSladl Jsal 53 (e 195 salad)l (D

58



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Lily Loaje (i 13) Slas aSall Sliie) e el juall 4aSaa algial i) s
o sl 4l gally lgie Laliioad) 40l yaliall Tyt sagall A5 iluy «ailasl
Ay Padlanil Jolay Qb 3 Gatil) G cpiel WS 0 Lgadss (g0 ) B398
Sl 3ah dssill 8 5isell Augilally el jealial) aaes ) sLEY) Sal Jle)
O dale Blans WSV lg (ool ailiy 3 Jleal Jiatl) jgumd Jad (e iy Olails
&) Jsashl oSal L) amad a0 ALY Gl Juel ) Ccligaill e cad i Jud
@)

92017/28 &8 sl sam 5 53y Olall 8 alal) fasall IS cilaall
Ay gean A (sl pald e 39 13 Y] @bl didas 5)3Y) o) pae e asi
Cinglh ¢ aall) Jlaall b die g il z A 3] aBld) e ikl ol Tasall 138 G e
Gl adagl o sabual Wl syshal bl Wbl dabas Ll cligd e
bl O e cptlasall alall ool Galadll 2l (e /36 Balall cuca i L Cilasall
adaity Gl Calagally sliae¥ly Gus )l (e dagas Allea (08 o Cany (aladl)
g AL aeal Allee chlE laals elaall culi

zonall Qlatl) G Ty cFanall 138 5hl8 e el 3 Algall (658 Gulae (S S
Ols ¢8lall Jilal) paes Jolis oy clgple 3 Al Ladl Bl LAl dads b (i
Aupgs dlalae IS8 Jubaall G algia¥) ey .4 2)9 Clsa IS Dl QL) Jiad,
Ol md iy ag LA DUy ) i allie] (o) s (Ol Lol b

1998/ 159 :p3) o<a b s ()

daia 1996 Anaks Ll SLSladl Jsua) b Ciieadll L1994/5/27 by . 23 A3l Seadl) Akae @)
150

446 dnia Do) gl L1978 fliy 8y, jmall duSas @

460 daiua o) gajall .1956/2/25 )i, 84 &) . ) duSas )

Gl ) Jseagle Ga agd Gusiad) 5 ualal) (aladl) o) e 2017/28 28 5@l (s 10 salall i ©)
pgigin et ) Bpalail) e AV LA Has 51 by

23 U= 1966 .) .0 65/12/23 )5 1861 8y i .J s 0 ©)

59



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

gl dabes (90 agelaws dlaall calla 31 39l ) o L) canoltl) Gl )y Gl
Dl austien Lea ¢ 93l Qb)) Dby ¢l Aillie casns e iiald

Laifad) aslaally Lpalil) Adabial) abas Tase slesals

Aawalilly Ahall cileSlaall 3 Lgaliin) i U dpsall fsabaall (pe dbiall Tase 3
ool digl) of eliadl) Aoy A8 e B bl 90 e Al W el an e
pgiall s Cuns e li e ol oSal JJ5 e sbis Slaca gy Tasall 138 iny
Gaaily lgllac g ASlall dgall 3an ) iYL A€laad) ) Jlaal) Calagddl
s ¢ Sally o) ALl G of (Sally endll b (o ) e (i ol
dhat Ul lldg @hill 8 Juadlls AlSA) ells e Aliis dga oleily 3aatll oo
WA a3 Al

Gl 3 38 . Lgihalgia) 8 Tasall 13 Ahall Sl daae oS (Gl 138 i
g Lial 3yma () Byina ((Jaad) Ll (153l8 (1 /46 52 g5 yitall Sl DU (ool i
gl )8 Y codln il Tuw (i Y Llloa) agid) Cadsi e Gindl) a8
Oolal) o LaalgV) &gl L)) 3a elas e Lial3l) Tinly il Wy omndil) oyl 3gny
GV e Ll ool Jos Gl Jsus Sl cacad e Jilaal) g O olajall Talis
Clsaind dgal Law Y cuilal) AaSladll Jgual gl ol oaldll G ch cus g il
o Lo el 3 Jenill e e Yol bl 415 Jena Gy e ond
Bazata & <l

Calls 8 a8 @lial G Diee dliad Tandl 13 i 23 A5l (508 alaa Ll
o ol L say caSally Al daadlall ke o peall ) gag il Gulae

67/6/30 56 1167 iy Ji .J . wp 215 4a 1967 ) .o 67/8/10 gyl 1324 a8y i .J e )
49 (2 1967 aladll dlas

Al Anlegleddl 3$5e 2012/ 1 208 oSs S S @)

A5 Aslegled) 3$5e 2014/ 76 8y oSa ha S O

60



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

e 08 1305 (Mgl e palald) (e IS D) ayis ) Aelall £330 ggalaal)
Wl gaatll o Cum @Y1 el Cudll) Al 5 sball Tase (aels dsgacal
D) (Ol eddlal) giall (ap Aales oypn dllay (53 udedl) atill pads Cilaga
Uays oplaels sl 138 glaca Ll 058 G ¢ Sladl) Canlill ol 8 Talas iy
dpatl) o ) a8 kel Tase Glacal Auald) Al ity L AaSlaal) dllaed Lousld
JA0/ 5l oz (3all 138 oS e Sl ¢ il e Ny bl g e
I eV o il pall alall ) Guladll sty 3laiall 67/7236 &) aguasall (0
dalias 3gng a3l ey cdasSall agie sl aliacl aal o Galaall ud) Gl Taow
> Cilagal) xa Balias g DB dgng damill Gang)l o Al Bale s sl Bl
O 4 e 8 058 o Bpladl aie it 3z 193l Dhash ae gl b)) dnl
o cplall il Gulaal oLl Allas Zidagal Tudad 05K o) cida gall Tgila i S
Bac 3say i (AllaY) pacage Al b Lass ) Wbas auiy gl 8 0sS
sl Y JEd Jae e VA sda gy 38 L Jladll Calagall (ug 4iy ddgeaga
s L, o e AT Al (g B dasl) (il 413 agaall (g 42/ Balal) il )
Jaad) @y dy VAl joan 3a die Gl ol gl G ey il . guiaall Sba b

ool gl 3 e A8 Canad o 4ld e e IS s gide

ala¥tly dualil) il jlana) dajal Aaslal) (uadl) 1 G Giasal)
LUy dslad)
DDA sl dlgiee aidall aapall o cdaSlaally gaisil) Silage elgi) cie
2 e ) Jiag Lo ) Talind @lldg bl Ha o Laba W K slpn ccanliall
Algguall ST 155 (30 i ) Alayal) 038 dendy AaSlaall Cilelaly Gl
Bebulls oS Jlaal () Gl Tas Jleall ¢ 3adlal) et Gas il ol culS Al
ol Al digaall Jiylg Y1 i A o) caad) o Adlaal yealie sl i 13

27 5= 1960 ) .o Usalfg g 1959/11/3 55 258 &, Ji.J .0 )

61



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

o dlb S bl s3gd oIS Wy o (JsY) llaall) diyphadg Syl Jadl) dands ae
S sl e Alens g3l ghlal s clgy el 2l S Ciligall sl Sl
(gl o il Jlaall (3 slom clgillacy e s pha Gausly dugiall (3t Javims
Clladll) Gl L1 sinll dlans il Balanss Bacyall fae o Ualin el

Lagias Jau i) dagly Auiliadly Lnwsalil) cilighnd) aggia 1Y) cllaal) =
Al e liall bie aaa il Aaall) i g o) dalds danl dls jal) 038 CauiiSs
adhal) danall Gla 8 dde onal) LSl elow ddegyiall e JudY) e 4ol
lead skt ) Ayl b Lgianlins ol dalgal dioslan ol Calasall e Cpra
s e Al wi Lag sebdl (el sl dugiall i DS e Ll pasily dulgsunall
Gliggall Al die (gl ooty (lin (g o Jaall (addll SRl S e 8yl
DAY i WS o(Jg¥) godll) llally Gand) s e Lagin Saaailly Laanalilly 2t
L (S g l) diyadl daadlally daolil) Aaadlall el AKE) o pguall o)
Slo 0eaiy Ly ccbalaia¥) Jalsy cladlal) aojsh 3l dady Bl e 0

canly o 8 DAY Gsin (gens dalell daliadl dlea

oty Ll clisdal) daala : ¥ g 40
Jad 53y e i 3 cdnsilal ol Adladd Labwll Y ale dng elal) el
alinl (lacay aladl alail) Llead Alaall 8551 (g g piiall e skl slad ghdal)
a8l i Al Cligial) i) G ysea Slehal) 2tad ¢ Aall Jlad) Ay . il
O i g3 Loy Lpnasll Leopaal ae T s a0 £5) a1 lailly g 33l) il
chlasll Jlad) b W Digasiye duals alely Miess Zanall pie ) cias clalas)
bl oS50 b Calasall Canea Al cAapnalill Lisaall ga T S5 3G ol o

2008 calad) pul) AUl Sligaall (05l 255 8 Sasd) cCajon cAalew ()

62



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Aalun Guuny Agina ol Apole dagls ) 5S8 (Lo (Bgka e 4y haliy Lag
LAalad)

Aihall Slisiell (leal Les 37 dsall) S8 G 3 ALl gl g8 o
Adlial) ciligiall s lilliay ming ciblia ) Shal) sl b il DB ) Lgatds
LA JusY) cplac Yl s Jadnl Jadl) dabuon Ganens )05 cdsaabions dile e s Jadiig
) ZaBY) calady) cciigal) Jlie ) cdidgall 8L JadY) cagall JeY) csagall
Ol (10 55 (A 51540539 dgall lgile o g Liniall cilighall ¢ Saall ayjaillg
Lyea) A8y sl anl o(sias EDE ) ol yde (30) Jidil) g el Jadiig
Botall (s LSl Cligially bl cilabally o(lgivs EDE ) gl A5 (4)
9) @Sl el e a4l (gl e 615 605 41 dsall 3y clallaall
el Al gdall G adanll 138 e g Al clebally (a4 Bde ) dela 24
pinall Alasg alall £ 3l o baals cdasall skt ae ol cibigaall T laieas
JEFI:EUN PG JEN g9

o v A Al Slgall pals pla pas ) gidall aaal (Jilid) s
Lok elldy ¢Jlen) daiis gl auad (o low cAabalagl) ailialsy aDIA] die alall Calasall
o 1) aie 55 5ald) 3 ligial) 020 unyg S8y L cpilagal) plai e 155 14 2sal
Y sadd il pes el ety 6V Asal) 1 0tians ) anddB Ag ¢ eand) Jasm
Cadgll Jadid Al Aaall Wl ¢ el Qi Al oyl jaly ey sde dued jolaw
Ay I ched o s ol s ¢ gl Ba ela Y sadd il (953 anll e
Sl ¥ ) G seasl) 138 (e aliiudy cJially cdaasdl olgd) Ayl Ol ST
G295 Udae J o Jadld ducaye )1 OIS Vg clgale jasaia e Cligie ()
Uasaill ajlall ally Ay Lol Lsial) dacg yie O alalgn) b KT () Al

Clisiall e @l ) coas ) Art 66 du titre 1166 5ol Luij 8 daladl daligll 05 3 Lglilz ()

Aalll

63



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Cilagall (3gial Ulawa (oo eliadl) Ll8 )} dncals ity (D jalaia) Tasay du gl
e g pial) ol Uigeas
Ales Cangins Al Slgie tebiall lasate DUl auy Slll) gl & 13) sy
Gl e s Olacal duaadie dunali ciligie s ¢lgilane Cilida 2hall e adiadl)
ehall ady ollall BS a4l gl agilillie e uilasall dualae DAS (e lal
daladl dalad)) Llea G sl Ban Lo coaiaidl oladl)l 400855 dac g yial) Tasd]

DAY (gia (gaas

Laiall Aadlally Aol Asadal) cp craliil : SE g 40
leaias &iha dapaS lae o (A Calagall o aball aalsl) Jadll steaty of Ciaay 8
Clelya] adalim Lo LWle s Lol dleliadll 4550 (gl Slese Uty cibisial) (5308
Jss gapdall Jilal) Sl (Laalil) aalyall alel dats (ol gall Ala) pe &) daadlal)
Baclall Llss ¢l oSall jorem cuad \gleha) sy Aol Al ) (s
Sl Janlly algia¥) G e gaall Jiny ohall o Shall 4l 8 Ay jedl)
Bl G liel ¢l Jlaall e s ¥ saclall 02 G e Dl 8 ol
oY) Al ealaaly Liada Lagia JSI (g cdiiliall aadld) e At (i Lol
AUl Ailyen Coagied Al Laiy ¢ ()Y danll uass alall (385l pUiis) dlen Y] (a5
ad) oSl 50 (sae Jsn LilE Jlged) Ja cdlld pa . adinall el e Lalaalls olal
el e 8 Al e ol el leadl e — sellly o Sl ol el —
Ueluall dajlias BIY) a3ty ool payal) o dedals du i Kk 8 DaYL SN
0 38 5ehll La calal) didagll e cilulSail (e apall e iy Lo Gy A8l
o3 (s ol Aupoltll A ggasal) ddde asii 62 Gl Lesa s cl€ 1) Lo Jon YISa)

321 (o 12 230 1998 1) .3 +p Alsall/ Jsall mstlyl oyl 97/3/12 50)5 307 o3y s . J . -a)
C. E. Delamotte, 26-10-1951 Rec p 724

64



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Goaal 3 iy () hall Capill e Atiss jubes ) 25ies Layliie b 2alE 5,89)
O s by el Gl D) (B o)Wy Al Cpeliaill (A Gy
el Al il o Clall Tias ) (e dl) e 5T e Slal KA

ol alls Lalal) A8 (g (oY) Jaall SUsii) (lasas

Al daadal) oo duwalil) daadlall SR Y

Llally Laglall Cdal e Aahall Zaad) (e Lol Zaadd) Pl 52018 o 58
Al gan ) Ll oy Bl dgaells . Sloadl) Uadlly all Uadll (pa OS
50 i (@Y deall as Guay (pilasall Baluail Glaag alell 385l sl
& ey - leaine (e pala@ly Aodaall JdY) e adinall Ll Zall dgeall
e 8 LS ¢ Al al) ddye ) An Y Cipa Shae tad 8 aalgl) Jadll doay S8
o USls (ot ae gl 3 30 of (s Lol Lo dadl) & of (S 3 ¢ pal
Lo cule Lilae Lojs dibems Sal eliadll Cils (o 4kl Janll Chiagy o iaay 8
Lgial) ila ) LSl Cilagall Ciladd dpagll Slaalsy YDA Aapalil) Akl ol
LAl

Asalall 5l Cacat Y cdimgaal (b dabpa LDELY) 02 Ll g bl S S
Lol (geeall e Alkias alall Ball (oo’ G e uidasal) alai (e 61/ 2Ll e
Alally daulall Cun g Guseal) G Dl & O i L sa Ml oSally Law s
Y dalil) deadlal G 4l sl (e /54) okl (e 55830 Bl kT LS L BV
Ljlas Gono Ley 'Laital) Aghall of dnaal) aSlaall alol Caligall daadle (j50 Joad
e waal) G i e and) Gadaill i AV (90 Laahaa] Jsm of (50 T pialed)
Aball Aiye ) 35 Y LSleall Clallad) Bla an Aginl) lgdiay ) iyl

14 232 2003 . .3 o cAisis Allie gl (558 alae alel daabpall slimdll Cunl ) 406 ol ccana ()
32

@ Bertrand, Christine, op. cit. p 5. : « Ce principe s'explique par le fait qu'elles ont des
objectifs différents (discipline interne de 'administration, défense de la société)».

65



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

o9 Ol omd catld Bl iy Wegyia e Gpn Aadagll e CLalS il
Yo Al Dl e Alfiee o Lol 2asd Ol 4l e w8 Al
Uelua (b Aoyl gilabes ¢ (g)lY sliadll 28y ot By ol o 90 Joaa oo
Jle oo il Goyems el 8 8lsiall clatinally ciliiaill egun e Ll Cilisal
Paghal) e )

L) Laaalilly Zhiall Guageall (s Talginly Uigil 5 sl LD G b (o paay
e ao cdhial) AeSlaall il Ul daay AnylaY) Aelad) Jiant aie J Ciags
Al B (R anlgl) dadll OIS e il ggenal C el OIS o s gl 3
caly o 8 Ll Loas alall giyall )

Cuagl) ) ailigh daa padi o Lila gy agSaal) duzadll 568 i :Lals
SN pliailly dunalih) Aaled) Jb (o gAY

sl b Anabl) teabiall (e Afally Aol Cidggunall i) 5} Jud Tasa a3
A ade Sy cpagaill & dala Sl grha) S 8y (Shally o))
i palisall ol (g 61/ 8alallé L elpe Sn e ) uyally () Sl gy
(3= Aall) Jgat Wy dolil) (goeal) (e Aliiusa alall 3all (ssen " O o Al g3y
0o 5V Byl ] LS (g Sally g aadly Al (sseall AalE) (g0 aladl )
Laall aSlaall all Laadlall (50 Jsad Y Al Zasdlall G a3l 2Uail) e /54 53lal)
Legia U0 ¢ lsia S (e (iinlatia Cmases lin G a1y . daidall daal)
Bacd du;;} Jae Vs gAYl Ao Laalaa) jrme Ciigy Y Cusy clgdlaaly Lgianda
Lkl Jlae Vs el Jlaally dalss 5206 1g3) 3 ¢ alaill 130 3 "Gsaall Jany oliall
Al e lasas B

75 0= 1963 1) .p Asillfa .2 1962/10/29 )t 702 85 i .J s o )
730 ga 14 332 2003 ) .3 . Alsal/slas (s 99/7/5 505 665 & Hs.J .k p P

s e AL/OJAN (ad jaan 2003/4/1 &5 407 &y i .gh O
@ C. E. (sect) 28 Janv 1994, Cons départ-ordre médecins Meurthe et Moselle RFDA 1994 p
459 concl schwurts; C. E. , 21 Juillet 1995 capel AJDA 1996 p 83;

66



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Sall i Wiy Lgleha) ety a3 Y Zopolil) dlabud) (6 asall 138 e WUl
O b Om il Lo ) o) Al s Libadlia ol of ella dy ¢ )
G oels gl 1 e 4alSST 8 Aol (658 Galae i) S . Clatiay 2l
i )3 Aslen 053 Jonn sed Vs i) 2aadlall e Al Lol daadal
Calal) 8 5agagal) latiually Clidal) ggin Ao o) & Lghs ((glaY) il 4,
Wrisgie o ding Sl Lag o Sasall 1) i Lo a0 (3nl)
G sl pst Bl Sled S aSa jgrea ) 3 elilhae pad Pl 138 G e
&Y (lgidilia sale) (o piang clae (glaY) sliadlly 8131 2 cladald L Zsgusiall 2318401
paddll ) aiaig dese o) Jedl) g Gt Lo 8 deSadl) dpcadl 58 Sal) kS
el LSadl Wt iy ) i) Lol o5y camal 1) ol . el
(sl Gl onldY Al Glld Q) gl (558 Galae o Gang Ailgs 85
558 Lkt AN e (et Ahal) AV Lot Gl ahl a8 Galaall 13 o Gl
2 Ol @IV palall (S DU o gaal) olad 4y Cuad Le Ui (e el duadl)
Sall b ) 3Bl dgmg pae sl 3sag ol Adall A 4 ol Lo DS
lld cclall 5 Jall B asad Belyll sl 13) Wl "Gl duans ol ol calean L) 3l
Claal g adall gas o Jedll Jgemn 45V 3) ¢ oalil) oliadl) ol gyl a3 Y
foSluall tadl) oLd (gae ypanl apal ilgiall AV jais b Apall JelS Alsall (59
G Aalill @lgiall o't b e sacall 13 8 Al (598 Galaal )8 8 els N
Sall s e diad) o a8 ) Al Gligiall gl ADe Y 5oV Lgunyi
LS Oraha¥) due yal cplgall Tty Aol ciligiall i 050 Jma Y Ll selally
dpadad §ypems S (o 090 A0l el aSall ol 13 2L Ly 4013 Glad) B o

(648 (a 12 33 1998 | (5 a clpall/culs pale Guldl 97/7/7 405 809 o8, i J i o

el g ¢ e e Asdl [ (soles Cijle e S 2003/12/18 5 2003/227 4 i J s p )
s e Alsalf puale dess 25 2003/12/18 s 226 & i J i o

o= 15 332 2003 1 5 o il g al) 8505525/ jaall danl see 2000/2/10 z 171 &) 5 J s o ©
302

67



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

b3 cadl Crguiall yall (e e el 3gag) lldg e tisall Asgusiall Jlee Y Aailag
Lgeial) Jlee¥) daa o ailiy Ajleal Loall IS Agall (558 Lalae 2aien J))
@IV alall lay Lils Jhay clall o) 3 abss Lgie I Y el lly e il
el ol el i ol L gl e el V) SS) Lead ga aa VM) Lad
2oy ol (@) ) ) D Caneny anity Lo e 2y o) LA 13y 4l Gyl
gaiall Jlac) duadad 8ygem A A Lgadany S 85l 3 el bSaW ) g
cal€ 13 Lo ol arhabes IS Jla) o 8 Jall (93] ol sy o isall
ladly aie s<aall Jaad) IS 131 Lo Ayl LUSH oy A35 oo Siasall &gusial) 23150
JON ) gl alae

i S clgilayy D) e Lahall Sl ge salall Al gl Ll
VI 4 Gl Y alhaadl 5Y6 L g)aY) cleadll slad lgy asSaall ducadll 552 lgases
QL Ly AiBall (gse ) Guladd 3 Jeal ) oSal) oaall e B0l Aslgal olSa 3
Y Lo Glehal Sae — algVl ol deSlad) pias cuilS glgu — (Gaaatl) sliad il 8
Gasa g el Asll (5 alaal (e OIS s @Y1 slmill ) By W
G aeld (36 o) leld e Al jealial) dles o Wyiieny Sl sl pealic
_(2)@@)‘3\

sl )l Capean dalhadl Laal) Gl Al AlaY) padas Gim e Wl
ol @l el gl ol ) s of G0 el eadl) ) g Cagy dualal)
Cra gl sale] b Aliias Al alia (9)oY) ol Oy 3 ¢ ool sealll ol
O 1) Jam sac il o3 & e . ool AU GISAT e i e Jlad) el 55304

593 (a8 3 1995 | 3 o Ayl yumall ilaas ny 94/8/10 oyl 666 43y i J ot » ()

el g

29 0= 10 222 1997 | 3 o Zdalall 833 — agall/ laanall aanl (534, 95/10/18 &l 22 48, 5 J i o
Cile ihaas 92/2/5 )b 92-91/45 48; B J (b o ¢ omse Chuase 68/1/19 )i 108 o3y S5 J i &
236 5 6 23 93-92 | 3 o s/ isin

341 ya 7 23 1994 | G » Algall/ nis 2y 1993/5/27 d)i 269 &) s J ot @

68



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

dpall i G Y Baane L danaS Jadll Chiay ) dalya il 8 ol )
ceall) LAl ade B G Gl Las daked Ahall AeSaall U8 (e Leis daapal)
G Al (598 (alaa 0T L ga5 ¢(glaY) eliaill Lojle Shall Crasll maals
L) il ) dagil) aw deadll e D) apn (e cilagall A5y5 G ool Cas (Bie
1980/364 23, aaall (e cadall )3
O s claginy ol il (gl aland) a3 Y s dl) AL G eDlan ek el
Cigh oli 8 L) aSladl o) Ly S sa el ]y ( Plisn¥ly Jeadl) 5o Jua!
IV Al gadd i o) 358 Cans e @ld oo Lo Wl L dalal) 23860 i
G5 Galae A8y i3 YTy bl pliadl) dada miana (e (SR ()Y Jladll
Aunill (ginll Usaay dga (1o plad) Giall ALY Bolens Fac g piiall Tanal Ulara ¢l

(ol dea e

Aifiadly danalil) ciligiall Aailial) Augildl) tgabal) @ ALY cllaalf =
e sl Wl davcally ¢ a3l lgal 5 (e Aihally duwalill cilisial) 34
S dalall galiall (he Aland daals 0585 o i gillac g iligiall 238 dac g e
AN o il (390 Jsats digililly & )sinl) due sl 2clsh ae Lgiludl (pana
Gy gVl baSly Sl (gl Gagead toalad) 028 CaiS S LAdalul) Jlexicd
s die g il slailly HIY) e IS e ety A Adnliall aelgdll (K cal,
Ahaly danall) lsial) aSa ) toabaal) sda ol Sl GURY1 138 8y il

cligiad) das iy fase Yl
(= Uso dusie V) nulla poena sine lege sxel 5l cciligaal) dueyd Tase ¢
& gt Tasd) 138 (i€ i L Sl 5l AUl 8 daalad) s ol Ky

Q) e By Disean Daad il Ll G o cacat ) gl (e dialil) 5ol

226 0o 8 312 1995 | 3 o Adalal 5l lgall/ Gua Olskail (S5l 94/1/6 &b 214 ) Ja J ko

69



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

33 (S Yy el ASSY Tg V) aen o 4ads ol aal e (il Sens Y adly
Sl iligiall g8 alel Sy mipa andi et e V) dugie e sl s
V'l e cuzar ) V) sl L Vs caase e ST B Tl 1 S
oo adde ai 38 gl 0 Al s dal e Dbl ol @lin) s Yy dgie (i
oal ol digie (b o V" Al Cmagl A b Al Ball) 3 GUIS, bl
G99 o Jladl JWS) s 15ihe 328 wall O Biae pall il s Ll (58
e Al bl )kl

i o @l Y bl Jlaal) 3 dulay) ddabud) G gt ol 138 ) sl
o b Lgwadia O 3 (Dligl aiad) clisill s b lele (agaic e L
Jlad) cilS 1)) Lo s Cus (e Alestiad CulS s dastal) £63 Cun (e 85300 Jlanal
Upemn Layad oy ol 508 LY o 22Dl o gy TSbone Ut (K6 (ol gull 4 gusil
5o Aol ALalall sy Ahall Jladd Zucaly Jed Lo e e AShdll oUaadM]
lade ang cdusiall (ajdy daadlall )8 1Y) LglE el pay L lglad e Jay L
o 5l suas Ciligie Il gl saa M ¢ pageaill & Baaall Ciligialls huas o5
gdall e 5Rall Sligaall ol

GV LA G ielh bl e axe Tl 13a gl (558 ulaa (S g
I3 b Tagdtine e it ¥ Lsie L Olall Wllae 2 231 J) dagie (s
o) oY) asayal) e 55 Bald) G aey AAEN A5 ) ASB) A e e Sl
O &l O3 5SS s Ay Il b ligiall Cyean 59/112

S Ay sl () ¢ daiiall Slggall' G el Le Tl 13a ddllae il (ha
cabgally dusie ¢ Rl arall Lo 06S Ly cpaphans HulnSlajalh 6 5)laY) baas
By . Aanall) Aeluall 8 5)50al) il ililacally A8haY) aeldll Ao Cla) sy
i g3 elsu cAegyie e gl oda i (f Chapus el 4l el

1959/6/12 5555 59/112 &8y .) . 5 sbal) AUl uilisall pUas 50 55 salal) ()
23 U= 1966 .) .o dslll [ 12 1965/12/23 ) 1816 8y i .J . .o @)

70



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

slaaill G WS ¢Dligiall igilal) aldl 8 g ys adel i daldl Jlewticd 3 (ol
Lol e Taydn ol Gpeadati Lageat aadid ) chhall Jad e 250 )Y
e pall Tasel s pen Aallie (e el Al W chjn) cble gabail

salgl Jadl) oo Baaly dughe (e JSI G Sley ase Ll

ne bis in ) 43 Jedll ge e aidlas o (addll Alas Sl ade fawe 3
Gilsal) b auly oSy s a8y Lilal) Al 8 Lulad) sl e (idem
palall Joall agall o 14 bl (e dmled) Bjal) cacas 38 L LasY) (3gaad A5l
o laall ol ASlaall Tovne o] (i o ¥ 4 e daludly Zasall 3saally
S b ausliall claladlly sl Ty s oSy lgia 1550 5 Lgp ol o o aa
ey eablsa axilag saaiall ad¥) dakia b Jeliy puuie seae QU O Lag -l
Lojle duldl) Agall Gl ¢ gl dadke (e () Bl aser QL) Gl alled)
el (g0 Abliailly 40 gilall L lae Calide 8 Tasall 138 asaay

(Pl ligiall Ggil8 (8 Lo Yy cApnicasll (ageaill 3 a1 10 uSas) S8
LeSae Xy Vsanlg 8ye V) anlgl) Jadll 3230 Y a8 e /182/ salal) citai ua
& Baieaall dpe il 3lEgl il e ad] captie) Cpa sl s Gadas Gl das s
S5 eled¥) Gaadagd Gl oy agiall OISs (oila (Esde (A g & agial)
D3 agiall 2l (Dly dlal) ciliaadll Gy Al Laadlall iy nsy Lo cBjilsia
Jagiyy faad) 138 G @lld e dldiess ) 5Ll iligial) (58 (e 182 52kl ) aliied
Jadll 3 Gems DB ) AeSad) o sk dusy Caiball gyl g laa¥) 55k
LSl leas laca) U 4l Al duigilall Ciliag¥) s aldiods sl apal
e b (Ll AeSadl) Acadll Bghs aialy 43ld cdpadadll dajall Sall 138 o) 13l

MChapus, René, Droit administratif général, 14éme édition, Tome 2, 2000 « Bien entendu,
les sanctions déguisées ne peuvent qu’étre, illégales, soit en raison du détournement de
pouvoir dont elles procédent, soit a cause du vice de procédure qui les entache, soit parce que
la mesure prise n'est pas au nombre des sanctions légalement pronongables»

2020/1/31 )t 2020/ 183 48 oS i) deSas @)

71



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

g Liag¥1 il Clyg el Vo) catld Jadll e (il ASlas salel sl gl 5 salel
LAl

e Al Byl cucar g Liad Tl 13a it gal) st iS¢ ool Jlaall
s Caligd) o saaly dugie e ST Gyl o e V' 4 e 59/ saldl)
o3 A ¢ lel uty o ol canlill adaa co pla dughal) (S5 Al Lo gaski dail)
(olebecl) Gt 4 /56 5alal) e 88 Y) 8880 cojlal LIV Digaall 2 Al
cail dugie Ma3l 1Y) panall e 75 o caibadla (e AR Digaell (i jh ax;
sLai] (53l8) 59/115 a8 el agenall (IS 5 ang 28] Lgial) Gkl o) e
A e dalya caza A caie ducld) 850 19 52l b Tad) 138 (53S5al) Gainail
(dilide aabie (e Lanali Cilsie sae (g3 duadll b ey Cllaal) e i Lexic!
sl 3 alga¥l & W asY sl QAT i (Y DA el sda b il
Jadll oo saaly dugie e ST Calagall diand Geaa Y OIS gy 430 Alsal) (598 (alaa
Lllaal e calagall e clige ol e Gyt of (e g Y Sl G Y canld
35 4] e allay of Alla) o2 b Calagally dath iV Aigaall 36 o Tyl <Ll
& ey g (Do) gilal) asallaal layha cpadall 4l Sla 5ylaY) gl 136 (sacall ol
) dadl) e aaly calige e gt (md aid Y] Gl G dalall (5ol
L gicne 05 e Caligal) Alan Gaos Aillie oo Ll dagie Gany s 18 6 o
e a0 Tase asalladd JUasy)

Aol Aadlal) A 80 Alucindy) Adabedd) fase TG
el (520 a8 Lgd a9 3 ¢ oaolil) Jlaall b Ay Llaaiiod) dalew 8))3Y) woias
A ol 1Y Lag calall 30l e Cpen e oy Caligall (e Syl Ul
Aol el dlian aae SV (S o Alee Ligie by Aaadal) Cangid

42 (= 1972 ) » A/ adaal) 1971/10/14 5)5 255 28y Ss . Jop i @
@ C. E. Ville d'alger 11-12-1942 Rec p 346; C. E. Trolliet 24-6-1960 Rec p 423; C. E.
Lacombe 4-5-1962 Rec p 300.

72



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

sy b Al By Al Ly Ly lie slaal) o 38l Gl ¢ il
Jadll S5 Gt (o Abeald i) Algas Gl 058 of (g9 Bas o Alla IS gk
Aihall (geall e et Al ool (la ¢ 3laial) 13n ey . (DaaaDlall 5l gyl
s Al Gadll e AlSaY el Ahall adadd s B AR a)lE Cun e
1Y) Cail) g a0 dad Y Laalll Aaadlal) (48 ((Aaia ol Ailia) ayad) dads DAL
& Al (e al) dlins G Jual) 8 5IBU Aw caddes Al )T pea a3
Jadsa Ly Tas e ol gl S Wl (g Lﬁi

(ol Gl el Cus aihlE e waad) b Tasall 138 Al (gy0d (ulaa KT
Joea) 8 4 Jpana 8 Lae lall 138 3 calias Lol ilellaall Jpeal 55
V) Cilagad) LSl A Je¥) e 0a) e oudll) Ol 8 s Y Y el
o gl Ala) Lol Al bis (N DA (rpa pal 252 Jls B
Dkiie) preg duadl) b il oSl adaal) e Cilging cnaSlaal sl Galadl)
) Aol Adg5eadll Lalall deglal) feoyy Lo 1305 Va3l g pa Adailes LD
Aaiall chlae) ) amied lee ST caaldanily aladl (385al) Glas ) Lgaduld 3 2
Dl )l (8 Jall sa LS dgally el

Liiadly danalil cliginll duaa; ase sl
Sl Gpeldatl) 8 Ll cblacall 5 (e iligially Gl Lanasy pae Tane 3
S sie (5 e Daddll Ljall Alasy B0l Bgiall Opea ) Cangs 3 o anlilly
lgasis Byiglly 333 Y Tasal 138 &1y L Jadll IS5 i e Lageaia o5 ol £hial
> s b @ B Al ey sl ou ol e Y Vsl gaes b
Al eVl A Y) Gaa) Wk jlaad 3l due gunsall aclsally cAald) Jld) e

@ C. E. kiener-25-5-1990-Rev. adm 1990 p 517; C. E. le Roy- 21-6-1972 Rec p 462;
595 = 1996 | (3 » sall/2d)y 95/6/7 )l 781 8y )3 J i a
5 6 1977 Gb oo - s/ Olayes 1977/6/27 s 1279 8y S5 J ot p @

73



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

DDA e el lganll Jlae 8 Tasad) 13g] Uilse Gandis 3k ()31 algia) of LS
cagiall 2L gilal Bac s 8 iy g ol

Lalaaat) ¢ oany i1 Ll 036 o 90 (e WM ysb 5y (o Al Bac a3 JaY!
Aughally aiaal) Judl) d3ny Bl i d5ny (o (G1) Ciligially Al diesd ase e
G ¢allaiall 138 ey . Sl Slgiall (sl e (V) B B 2ys LS cal 5)5Rdl)
Jad Laaih + Ahal) anyill 8 a1 ddayall @lliy (CAIL dalaial) aclgall cp el
b Lk s Tasd) G cleSlaally Zaadlall Jgeal adasn 1) el (5F (A acl g2
o3 sia U uSh) dihas il ol i celiadl) Hlef Zallal) gsledll paen e )50
G ole) o @iy daaal) ae s ey cuaal) o La saclls el
By e s Olacag Alaall Guen L Bale Caagd Ll saaadl ihaY) el
IS O cptiel 3 izsanss Tl laa e Sllll cligael) (silE e daghyl) Balall cas
Gle e eadlslelye ST €13 dala) 2ihall e gilay Zasdld) 3 Jia ()5il8
& el Alaiall aefgall Wl Ly silall Mt eyl (e A lall 5anaal) Algall Caind o
sac\all Ky Laaa)l) axe Tase (ld clgd 5y jaal) culelally lapualic s 2ihall 2dan ) el
dalpa g il Wiy ) Cuilgdl) slag il chac cleliial gidall Slal cclld aay L dalal
o in i ) ade e aall a1 il Daaly el cilsilly ¢« any Jgnian
Wogae oS gl jaa 8 (<ol Lo dalad) Jlas)

¢ lan) alall 3 Aulay) bl duaa pre Tase (olaY) Agia¥) LS cilaall iy
Uyie Lelyily lgia¥) laasgl Al glall daladl tgabuall (e oyliie b cdumalil) culyhall Lgiag
s ol gl 3 Ay Sl s uayil) (§)530ndll alaal e a5 . 0al
Gy (i gl saclil (g5in (o oy Whnay a2e Tae o el Cua ¢ il
S oSl Ghadl g Dagay) o el deplall @3 dplay) SHA il

2008 caladl audl) SUlll Slgiall 03l 255 8 Sasl cCajpn cAalaw ()
@ C. E. 27 sept 1991 Sarl. Soc. Diffusion Rhone-Alpes Rec p 31.
730 La 10 33 1997 ] .3 -p Alalfpsis Tninl) s 96/6/26 7 794 o8y i . 5 -
® C. C.F. Arrétn° 82/155, 30 dec 1982, D. C. Rec p 88. RDP 1983 p 333 note: Favoreu.
@ C. C.F Arrétbo 109/79, 9 janv 1980 D. C. Rec p 29, Dalloz 1980 p 249 Note: J. M. Auby.

74



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

O Dugial) daay acdiall 3L (g))3Y) junll em V' A e Algall (598 (alas Slgial
Al algad daalily (o2l dlgnde dgad mpa Ogill (i ol (50 Al ¥ dady
s Ll ly uiladll Dpnn pre 32l Al Ly a1 el 13l (Y
oS Y Al el G 4l Bld) b adaall 138 KT LS (DO Cangicss
pae Tl e lld b oY (Al QS ol adayy Aass Ty Ygnia sl o
10l Ciligiall duxs

Gx el Ao algia¥lg aall Saul 3 cadd) o gilay Y Tl 134 G e
13 Al JladY) o aaall (atll Gabiy macd U agiall mlal) Gslall saclE sa
O G Liicls colanVl 1 Asall (g9 ulas (i€ dy . Jell) Al slelye ST oS
Blelye ST K1) Al dpld) Sl e gl daadad) gl anaill dag pd Jia (il
130 Jlasl & 48l e gy -Olal Lol Lladll & alld gadis i agial
danny O 3 el dacydl) Tase pag Allaad) 3haie pa anasty ool o) Y] el
O Ol Ganms LAT L) Tans Ll G s eyl Chnid ¥ mlia) (58l
DY) daliagy slall alail il

el dagially daalil) Ligiall (ajds M) Gaill (Spuand) yuadil) :lawals
o Wl digacaa Olug asgiall ol AalSH Jslaa =)k ¢(goalll olina (8 ¢ yadilly 2uall
Ba (il pung die g fdall Aaall 5L (e RASIL b aesdill ¢ S3lEl) Jlaal
alel dimg jeal) Lleadll o lghudsi s Olacay Auglall 5e il (e dgeaiall sl
. eladl)
e sl il (lisially i) dueyd o ) Taliads ¢ Shall pladl iy
ol yuadi b ausgill piad Cym Adhall Gagaill Guall sl slael cisag

1963 1) .o cdlsall/ 3l «1963/1/29 s 161 28y Sa . J .. )
40 o 1968 | .o asdll [ (il .1967/11/24 56 1738 23y J)i J i o @
52 (e 1961 dlae Algallfz o 1961/1/10 s 11 23y J)i J i o @)
® Mourgeon, Jacques, la repression administrative, LGDJ, Paris, 1967, p 118.

75



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

oaill et U (535 38 3 Gacatl) pidd WS (il Lgade Gaty ol dgilie eV
Jladl dlan ) Al (g25 of s Gl ) egalll Ladd laady colgina (1o i
Stal aiba ol i ol
Sb sl (598 Lalaa ol G bl Jadl e Liadl Tasd) 138 Canas) a8
oolese o 4l Ll gy AalSal i jean W cAiihad) cligael) la ald bl Gl
il alad) 138 oSy (e el 5goag Alal) dal Sy Capally Armdiall duall il
Sl Gy dy Aol Gageaill auly et slaiel dlsa¥) e Jla gl 8 s ¥
cld e gl Jeriad 13) 2 e 038 WS (Plp il sauad @M Gadl) el
(Bl s Axd Ohlgs (50 inal) 3¢y 389 Cang e ine Jlas (b 2dae 38 i
2 L e Cunlill Bl 8 lapadi ea D8 Al Q) dugie o 0glall (i 13
Aliall Gageaill gl iy dacydll fase o Tagd O olly 5Y Cas I

. (4)2\9933;&\3

-

aala

s Cilagall Slaal) Wadlly hall wpad) o AD) o Chty 038 Lo epa b

il (e JSV cdga (e aaly o G JalSally LD ( pend ) eclilially aanlly
D Cand) K sy ¢ AV e sia ald Sy 538 U] ool alailly S3al)
Lagie J<U S Cun csliall) dylaally oyl 8 £dliad) daadlall e dppalill AUl
o ek (93 den ey i dadll LY Gl o) s el sl (B aw o
g all (3gin s Lol (og clia Gallanal) Janeia Galid lilaing A< f53kae llin
lans @all Blas) S Dled) G oliagy cpallaill IS o i 3 LAl deSlaallg
adhal) digial) e adinall dlea Cn Lagie (S0 8yaliall illall cdlial s calall AUl

207021965 | & <hlaall LeN) Galsall/a .1 1965/6/8 3t 101 &, Ja J i o OV

232 2003 1.3 p dssladl) g — Agall /lasll 5 1999/6/24 &js 99 —98/626 &35 s J i 2 @
68 o= 14

Dsdia e gl [ diayd oge Aabald 2003/10/6 7yl 105 28y S J ki p @

185 = 1986 ) » Algall/s 2 1968/11/20 ) 108848, 5 J s o ¥

76



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

el ayail Bl of Jaall el WS Lol ehall e Y)Y saw s Bilesy
gLl 138 o Y Badae Lpean (asealy s ped Sl aadll (e Ligye S
o leagsd pasy dualill LA diegyhe Garmr (52 (Y1 sliadll LMy Lasian
Ol dgan

osealll Ghalge ams da) (Sa il (A Sl alaill laall adlsl ) aally
Adald) 3l g Ll ) cdga (ped AR Ao glatall (et Cangy G Sl e s
Grans (383 2l Cipd Cbe dad Slod) Wadl) Chuagi 50 Lyl
Chlay) cilide Gn cualill Lules Gali B cli ) s 8 Lol Adlaal
Jlaal) iy luse ilillie (K5 3 JladY L dilgls 8a3nn A8 35n5 aaed .35l
Aaanalill Alalul) Jlasinls SV Gans 8 macs Layys diliia cilalginly i ol
LA e g yie il @)Y bl o e w2 oy At ff 53350 22 §ys0m
B Sladl) adall dlsje J Gl clalgaa¥) @l o V) ccallaall 4lgs & bl
Alae 33 o pagads guilisal) b e figg Gl sl slglall Tase Chnal
Gl Jlae 8 AdlaY) Glilaall e of Laadl (9al dga o - linl) aagicd
b i) ASlaall b @Dl (st ) Blal laall Lghulss (3 35 Y iulasl)
Al 1S e ey 53 2Kally abailly 2leV) cllabe G Jeail) o (Jlall Yo
Dlaaly Aaadlall cilabes adind 8 G cdnalill Cligll 8 dalpear Galat Y Ad)al
S caal L el eladll 84 Jsene g e CDA o sasly Al dga (b dsial)
g il lilaca o At Halll ans Y Lagy owali Galaa ) Jladll Calagall o @l
G Calagall 4alsy LS LAl oSadll pll agiall Loy aiaiy ) clehal) Adley
Oelasall (53 & Al GBa dusjlan (8 Lans Adlia daadlaly Laanals Aeleadd (5500 auady
iliaie JIsil 03¥ly ool gianl Calagall Jsie (gag 38 ¢(9AY) (el b ddigey
D) ol Canall ol UGgilh s o G dihal) AaSladd) 8 0S5 e il )
i Y 8 Bsear Shall Gaiail) Cllara (e danalil) dgal) wiis B Sl ) dagal
Olasal Bylaly Gasyn Bl Cangiod i)aY) sl oda gy g aall GalS Yaa o
Orileliaal) Ja15 die Beball (aljiblg o Al Bsia (e (aldil) are

77



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

ils (e Dolaey donnydn Cliad JIaal ) A0le dalal) 535 (o Lee BUaily
el el Jad ety Aol Cilebadd) (s AR (3 O35l JalSl) e
by gy i) (g delill dg0a oag aug dsilE GRS A s
osiea gl ) Gl daal B0 e Gt o Slhe @lld e Lagiali V]
L gpshd ) Calhgall diguiall daal) Lgd oS Al cVD G el KA
Al A e lie e patll aty ilsallis - e Yl auda gl a5k Joaitis
oSa e olea IS (il Ll Lgie g ) atad Cuny (ool Jlaall 3 2lgl
> O ol (5 pialy AaSaall il 598 Tasal Ugem dusis Jadll (e ayse S
lgilial waat e LSloal) i adats 8 laill sale] ghdall (Ko SIS Liadl)
Wadll alua (ebil dale julee piay JBY) e ol Bgmy ST 5)0em Lgila g
DB s ey Cm Ll Glujlaall Gl e 3 Bkl a3a (L (e - bl
i Yy Gl laally Aeliaall aguiaiay 38 L Jlos (pida gall dungilly LN (g S|
Jie Ganalil) Aelusall 8 Alalall ClehaYly g il Boin JiS5 Lagaai (ilgil) (aanca
SS1 S acliyg Cilasall JI ) g lan¥) Bag ool Caldl e DY) s
Akl 2ol ASlad) Slilen 355 A sl Saals

JEYNPETH,
$Oilslly pulanl)
Sl gl —
A43/340 a3y ehidl) asupall S Gligaall (58 —
59/112 &) eIV agsall cpilisall sl —
59/115 &) o)V agunsal) (535l Gl el (6 —
65/54 &y Ol Cpilagall sl ouals Galaa cliil 5 -
67/7236 28 asesrall Canalill Llall Lgll /ciasand) (uidagall alall ool ulaall sl =
83/ 82 o8 o) ni¥) asmnall duailaall gy walasi —
2l 201 a8y sl Lgbadla tany bl Llall Aiglly dabeiall pSAY) (any diaed (psl3 —
2000/5/26
2001/328 & 0silall dihal) leSlad) Joual sils —

78



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Ldgal) clblasy)
1966 A (518 16 5yl Apaslaadly Fsiadl) Ggially palad) Jgall agal) —
140638 cilale
2010 c2ne cisia cciligial) 8 = pd 8 Tl jpanmadle —
2008 calall auall Ll bigaall 538 758 (B Sagall cBisn cAalew -
el b Al dilagll bl giall (gD Oslal) degena cllinn Chug (gsall -
2004 alall Cali gl ¢ ) LS calgiaY)
2001 ¢ ol dgaal) @l ypiiall dihall ilaSlaall Jyeal G5ild cails ¢ ale =
A971 Sl )1 Ogilal) (& Jasagll cols L -
Chapus, René, Droit administratif général, 14°™ édition, Tome 2, 2000.

— Mourgeon, Jacques, la repression administrative, LGDJ, Paris, 1967
Bertrand, Christine, Régime disciplinaire Juris-Class, Fasc no 183, 1995

: algiay)
Lé)\d}“ ;«L«Aﬂ\ AJAA -

L.EJ\A\}“ &LAAH\ :\.c)m -
omaladd) Ll e paliall Jaadl daa —
1981 A (s Sy oY) el (bl 3 (o)l eladl) dlgial -
Actualité juridique de droit adm: AJDA.

A8 el

A5 ep chigia Al Alsall (5)5d Galaa all daalpall sloadll Cunli bl A0 L) ccand -
.14 22 2003

+ds¥1 el Adgiall clysdiall Hla ¢ cplasall (5il8 )yl ¢ uyge (dls -

‘3 e odsia Alae cpatll e gl Gag U Gl (V) LA cllans Chug cgysall -
9 =22 22 1986 )

1A SV gyl

ol (598 (palaa plSa) 3 35 5N liidll —

bl daaladl 3 & plal) dolaglaad) S5l (g S adsall —

- www.legifrance.gouv.lb

79



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

;AL @Gwljall

alelji jlbl gpav Alallnall agéc
dalsll araibgll

Culi Ja) g nuslal

000

gailall cna dlwlja

Abstract

This legal study analyzes settlement agreements-“Transactions”, as
an alternative dispute resolution mechanism in Lebanese administrative
law, focusing specifically on public service disputes with civil servants.
In light of their primary source: the Code of the Obligations and
Contracts, these agreements are distinct in the administrative context,
often resembling contracts of adhesion where the state holds a stronger
position. Their legal classification as "administrative" depends on the
nature of the underlying dispute. A valid settlement requires a multi-
stage approval process involving various supervisory bodies, such as
the Legislation and Consultation

Authority and the Court of Accounts, for its ratification. The State
Council has a major role in controling the right application of this
fundamental procedure.

While these agreements offer an efficient means of resolving
conflicts, the article concludes that they pose a significant risk of
bypassing financial controls and accountability, potentially leading to
the squandering of public funds.
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Abstract

This study examines administrative enforcement disputes under the
provisions of the Enforcement Law before the Board of Grievances.
This aspect, specifically addressed by the new law, is of particular
importance as it has distinctive rules that set it apart from ordinary
enforcement disputes, due to the unique nature of administrative
enforcement, where the administration itself is a party. The research
explores the jurisdiction of the administrative enforcement judge, both
ratione materiae and ratione loci, investigates the underlying causes of
administrative enforcement disputes, and analyzes their impact on
requests for suspension of enforcement.

The study emphasizes that administrative enforcement disputes
constitute a substantive legal action brought before the enforcement
judge at the administrative enforcement court, with the purpose of
suspending enforcement either temporarily or permanently.
Nevertheless, such disputes are not the sole means of halting
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enforcement, which necessitated a clarification of the procedural
framework governing the filing of administrative enforcement disputes
before the competent court. This ensures the safeguards of due process,
given that an enforcement dispute constitutes an independent judicial
proceeding, and highlights the significant procedural role played by the
nature of such disputes.

Furthermore, the study addresses the statutory rules relating to
suspension of enforcement, whether through the suspension of statutory
time limits or by the creditor’s abandonment of enforcement
proceedings.

The research concludes with an analytical evaluation of the main
practical challenges encountered in the application of these procedures,
and it offers a set of recommendations intended to enhance the
efficiency of administrative enforcement while ensuring a balanced
relationship between the rights of individuals and the powers of
administrative authorities.

Keywords: Administrative enforcement, Board of Grievances,
Enforcement judge, Enforceable instrument, Enforcement procedures,
Administrative authorities, Suspension of enforcement.
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Abstract

This research explores the evolution of Lebanon’s legal and
institutional response to human trafficking, particularly in the context
of Law No. 164/2011 and the 2025 adoption of Standard Operating
Procedures (SOPs) to protect trafficking victims. The study examines
international and domestic legal frameworks, identifies legal and
procedural gaps, and evaluates the practical impact of the SOPs in
harmonizing inter-agency efforts. It argues that the SOPs provide a
necessary, though non-binding, bridge to address legislative
shortcomings and advance a victim-centered approach in line with the
Palermo Protocol and international human rights obligations.
Recommendations include full legal institutionalization of SOPs,
judicial training, and resource allocation to reinforce implementation.
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Tonnage Contract in Maritime
Commercial Law: Comparative Legal

Analysis under the Rotterdam Rules

Dr. Rima Faraj®

QOO

gailall cna dlwlja

Abstract

Most of the stuff we buy or sell across borders still travels by sea,
almost 90%, actually. It is easy to forget that when so much focus is on
airfreight or digital services, but shipping is still the foundation of
global trade. The issue is that the laws we rely on to regulate maritime
transport are outdated and no longer fit today’s realities. They do not
reflect the way shipping works today especially with newer practices
and technologies. That is why the Rotterdam Rules were introduced.
They try to fix that gap.

Over the years, different legal systems have relied on conventions
like the Hague-Visby Rules or the Hamburg Rules, But those
documents don’t cover everything. One of the issues is with something
called the Tonnage Contract. It is used often in practice but is not really

handled well in those older legal frameworks. That creates uncertainty.

@ Head of the Department of Private Law, Islamic University of Lebanon.
Lecturer, Lebanese University.
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What is legal in one place might not be recognized in another. The
Rotterdam Rules try to create one clear set of rules that apply globally,
or at least that is the goal.

This study takes a comparative perspective on how the Rotterdam
Rules regulate the tonnage contract in relation to earlier maritime
conventions, particularly the Hague Rules and the Hamburg Rules. By
setting these frameworks side by side, the paper highlights both the
elements of continuity and the departures introduced by the Rotterdam
Rules, with special focus on the legal and practical implications for
carriers, shippers, and the wider shipping industry.

This paper looks at how the Rotterdam Rules deal with the Tonnage
Contract. Do they actually help? Are things clearer now for carriers and
shippers? What is new compared to the previous laws?

It seems like the Rotterdam Rules offer more structure, and they do
address issues the older laws ignored. However, it is not all-smooth
sailing. Changing laws isn’t easy, especially when every country has its
own way of doing things. Many countries has not signed on to the
Rotterdam Rules yet, and that creates a new kind of inconsistency.

Still, if adopted more widely, these rules could really help clean up
the legal mess in international shipping. Contracts would be easier to
write and enforce, and there would be fewer surprises for companies
moving goods across borders; it is a step in the right direction.

Keywords: Rotterdam Rules, Tonnage Contract, international
maritime law, shipping, carriage of goods by sea, legal framework,

maritime trade, container shipping, multimodal transportation.
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Introduction:

The Rotterdam Rules, commonly known as the Rotterdam
Convention, is a comprehensive legal framework that regulates the
international carriage of goods by sea.V)

The rights and obligations of all parties with an interest in the
carriage of goods by water are outlined in the new Rotterdam Rules,
also known as the United Nations Convention on Contracts for the
International Carriage of Goods Wholly or Partly by water. The
Rotterdam Rules make it clearer who is in responsibility of what and
the amount of it they are liable for. The new convention's adoption will
simplify international trade and save expenses.

Why are shippers, shipping lines, freight forwarders, insurance

companies, and marine lawyers interested in the Rotterdam Rules?

@ The Convention has been signed by 25 countries so far, but only 4 of them have ratified it
(Congo, Cameroon, Spain, and Togo). Ratification is required for at least 20 countries to
make the Convention valid. The Convention was prepared with the participation of the Polish
delegation within the framework of UNCITRAL (United Nations Commission on
International Trade Law) and was subsequently adopted by the United Nations General
Assembly on December 11, 2008. Apart from Poland, on September 23, 2009 in Rotterdam
representatives of Denmark, Greece, Spain, the Netherlands, Norway, Switzerland, and the
USA solemnly signed the Convention.
https://www.marinepoland.com/maritime-affairs-low-policies-rotterdam-rules-are-they-
able-to-replace-the-hague-visby-rules-1052.
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The convention represents an advancement over previous ones. Each
court was making new laws because these conventions were so out of
date. Regional remedies, however, are ineffectual because 90% of
maritime shipping is international®. With the new deal, uniformity has
been restored. Trade is now easier to grasp and more efficient. Recent
innovations like container shipping and computerized data sharing were
not taken into account by the outdated conventions. It was also taken
into account to want to combine maritime and land transportation into
a single pact.

It is now more clear who is responsible and liable for what in the
event of a ship being stranded, a container being stolen, or cargo being
damaged. There is currently some responsibility for other partners in
the chain, such as stevedores®, in contrast to earlier standards. The
responsibility of proof for cargo damage has been transferred to the
carriers. Additionally, the shippers are bound by particular obligations.
For instance, they need to ensure that the goods are transported in a
timely manner. Containers and trailers must be properly packed to
ensure that they can withstand the sea voyage. In the event of harm, the
legal process has been expedited. The statute of limitations for countries
that are parties to The Hague and Hague-Visby Rules, which have the
most Contracting States, has been increased from one to two years®.

The name and address of the carrier must also be included in the

@ Rodrigue, J. P, Comtois, C., & Slack, B. (2020). The Geography of Transport Systems,
fifth Ed. Routledge, p: 31.

@ Burns, Maria G. Port Management and Operations. CRC Press.2018, p: 67; Adolf K.Y. Ng
and Jin Wang J. (Eds.). Port-Focal Logistics and Global Supply Chains.2015, Palgrave
Macmillan.p:90.

(3) Charles Taylor, Contracts of carriage and bills of lading The Hague Visby Rules,
https://www.standardclub.com/fileadmin/uploads/standardclub/Documents/Import/publicati
ons/goto-handouts/2767683-contracts-of-carriage-and-bills-of-lading-the-hague-visby-
rules.Date of visit: 22/7/2024.
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transport document. Both contracts for the maritime transportation of
goods and contracts for any required land carriage are subject to the
Rotterdam Rules.() As a result, a single contract can be used to cover
multimodal transportation, and just one legal framework is in place.

The Rotterdam Rules provide the legal basis for the expansion of e-
commerce in marine transportation. This includes both electronic
transport documents and completely paperless transit. IT will make the
process of processing freight movements simpler, but at the expense of
actual paper work. Faster processing speeds and a lower probability of
errors will lower costs.®

Shipping companies and ports will have more options according to
the Rotterdam Rules. This will prevent congestion in the port, in order
to store products farther from the ship while they wait for the consignee
to accept them.

At this stage, it is important to take a step back and adopt a
comparative lens. The Rotterdam Rules cannot really be understood in
isolation; their treatment of the tonnage contract only reveals its full
significance when set against earlier maritime conventions, most
notably the Hague Rules and the Hamburg Rules. Looking at them side
by side shows both the areas of continuity that remain and the deliberate
departures that the Rotterdam Rules introduce. These shifts are not
merely technical details—they shape the daily practice of shipping,
influencing how carriers and shippers divide their responsibilities and

how risks are allocated across the wider trade network. In other words,

@ Tomotaka Fujita the Coverage of the Rotterdam Rules, https://comitemaritime.org/wp-
content/uploads/2018/05/the-coverage-of-rotterdam-rules-BA2010-T.Date of visit:
22/8/2024.

@ Lorena Sales Pallarés, https://www.researchgate.net/publication/45236394 The Rotterdam
Rules Between Hope and Disappointment.date of visit: 29/8/2024.
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what may appear as legal refinements on paper translate directly into
consequences for global commerce?

What gives this study its distinctive character is precisely this focus
on the tonnage contract—an aspect of maritime law that has often been
left in the background. Here, it is examined through the framework of
the Rotterdam Rules, while also being compared with the Hague—Visby
and Hamburg Rules, both of which Lebanon has already acceded to.
This dual perspective—international and Lebanese at once—offers
something new to the academic discussion and, at the same time,
provides a practical angle. It raises the question of how Lebanon might
benefit, or what difficulties it might encounter, should it align its
maritime legislation more closely with modern international standards.
By bringing together theory, comparative law, and local context, the
study hopes to contribute not only to scholarly debate but also to the
practical understanding of where Lebanese maritime law stands today
and how it might evolve.

This study seeks to examine the tonnage contract within the legal
framework of the Rotterdam Rules, with attention to its benefits,
challenges, and innovations in comparison with earlier maritime
conventions. Building on the foregoing, the main question this study
examines can be stated as follows: To what extent have the Rotterdam
Rules succeeded in providing a comprehensive and clear legal
framework for the tonnage contract, compared to the previous maritime
conventions to which Lebanon has acceded, namely the Hague—Visby
Rules and the Hamburg Rules?

From this central question, the research sets out several working

hypotheses.
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The first is that Rotterdam Rules offer a more detailed and
comprehensive framework for regulating the tonnage contract than
earlier conventions. If so they may encourage greater consistency in
practice and reduce the number of legal disputes.

The second hypothesis recognizes that the Rotterdam Rules are not
free from limitations. There are still some gaps and areas of uncertainty
in the way they address the tonnage contract, which could affect how
effective they are once applied in practice.

The third hypothesis concerns. Lebanon risks widening the gap
between its domestic legislation and contemporary international legal
trends by continuing to rely on the older conventions without acceding
to the Rotterdam Rules. This situation could undermine its ability to
adapt to ongoing changes in global maritime transport.

In light of these hypotheses, the study pursues four objectives:

1. To analyze and clarify the legal framework governing the tonnage
contract under the Rotterdam Rules.
2. To compare this framework with The Hague—Visby Rules and the

Hamburg Rules.

3. To identify both the strengths and weaknesses that emerge from the

Rotterdam Rules in this regard.

4. To assess the possible consequences for Lebanon if it were to adopt
the Rotterdam Rules, with attention to the legal and practical effects

on its maritime sector.

We will address this paper through the following division:
1. The Legal Framework of Tonnage Contracts
1.1 Understanding the Tonnage Contract

1.1.1 Definition and objectives

1.1.2 Role in The Rotterdam Rules
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1.1.3 Application and Scope
1.2 The Tonnage Contract's Legal Basis
1.2.1 Parties' Rights and Obligations
1.2.2 Contractual Obligations for Tonnage
1.2.3 Relationship to Other Contractual Elements
2. Analyzing the Tonnage Contract: Benefits, Challenges, and
Evolution
2.1 Benefits and Drawbacks of the Tonnage Contract
2.1.1 Benefits for Carriers and Shippers
2.1.2 Potential Drawbacks and Obstacles
2.1.3 Balancing Risks and Benefits
2.2 Comparison with Prior Conventions
2.2.1 Tonnage Contracts in Maritime Law: Evolution
2.2.2 Distinctions from Earlier Conventions
2.2.3 Innovations Introduced by The Rotterdam Rules.

1. The Legal Framework of Tonnage Contracts

This section takes a closer look at tonnage contracts by first
clarifying what they are, outlining their main purposes, and showing
how they fit into international legal instruments like the Rotterdam
Rules. These contracts help ensure smoother, more efficient maritime
transport, particularly in the context of global trade. The analysis moves
on to look at the legal framework behind these agreements. It goes over
what each party is required to do and what they are entitled to,
explaining the limits of those roles. It also examines how tonnage
contracts connect with other parts of maritime and business law. This
way, it gives a clear view of how these contracts work within today is

shipping world.
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1.1 Understanding the Tonnage Contract
1.1.1 Definition and objectives

A tonnage contract—sometimes called a charter agreement—is a
legal arrangement between people who need to move goods and those
who own ships. It lays out how either the whole vessel or just part of its
cargo space will be used to transport something. It is usually between a
ship-owner, a charterer, or maybe someone who owns the cargo.

In a way, the point of the contract is to make shipping cargo by sea
more manageable. It tells what space is available, where things are
going, and under what conditions. Therefore, it is not just about the
trip—it is about who is doing what, and who is paying for what.

What is helpful is that both sides get something out of it. Ship-owners
can earn money from the space on board, and charterers can move their
goods without needing to buy a ship or worry about things like repairs
or daily management. That is a good deal for both parties.

These contracts usually explain whom handles fuel costs, insurance,
port fees, and maintenance—stuff that can cause trouble later if it is not
agreed on early. It is all written out to make sure there are fewer
surprises once things are moving.

At the end of the day, a tonnage contract gives both parties a legal
foundation to rely on. By spelling things out clearly—responsibilities,
payments, even how to settle disputes—it makes everything a lot

smoother and less risky for everyone involved.

1.1.2 Role in the Rotterdam Rules

So, one of the parts of the Rotterdam Rules that is actually somewhat
important, is the Tonnage Contract. It was created as part of Uncitral’s
effort to sort out all the mess and contradictions that had piled up in

maritime law over time. In addition, to be fair, there were a lot of those.
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Now, what the Tonnage Contract really deals with is how to measure
a ship’s tonnage. That number actually matters a lot — it affects fees,
taxes, liability, and more. The issue before was that there was not just
one-way to do it. Different countries used their own systems, so things
got inconsistent fast. What the Rotterdam Rules try to do is give
everyone one clear formula. One way to measure no matter where the
ship is or who is involved.

But it 1s about more than just measurements, this whole idea fits into
the bigger purpose of the Rules, to make things fairer, easier to follow,
and less confusing. With everyone using the same standard, there is less
chance of arguments or loopholes. In addition, that helps everyone in
the shipping world, really. It is meant to make trade smoother and give

people more confidence in the rules they are working with.

1.1.3 Application and Scope

Tonnage contracts are something we mostly see in trades that move
a lot of cargo — like oil, grain, or raw materials. They are used when
shippers need regular access to vessels, and when it is important to spell
out who does what, and how much it costs, in advance.®

A big part of the agreement is the charter party — that is the legal
deal between the ship-owner and the charterer. It says how long the
vessel will be used, what kind of ship is involved, and how freight or
hire is paid. The ship-owner usually takes care of the crew and

operations. The charterer is the one paying to move the goods.?

@ Frank Stevens, the Rotterdam Rules: A Practical Annotation, Informa Law from Routledge,
2012, p. 5: Explains how modern transport agreements, including tonnage contracts, are
designed for high-volume, cross-border trade needs.

@ Julian Cooke, Voyage Charters, Informa Law from Routledge, 2020, p.98.

Terence Coghlin et al., Time Charters, Informa Law from Routledge, 2014, p. 92
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Another key element is lay time, which refers to the period allowed
for loading or unloading. If loading or unloading exceeds the agreed
time, the ship-owner is entitled to demurrage — a fee charged for the
delay. Some contracts also mention dispatch, which is a bonus if loading
finishes early.

Freight charges are often based on how heavy or how big the cargo
1s — by deadweight tonnage or volume. The rate can change depending
on what is being shipped or how far it is going. The parties involved
must agree upon this matter in advance.®

Another important aspect concerns the issue of liability. If cargo is
lost or damaged, the contract specifies who is responsible. Some
include indemnity clauses too.®

Most of these contracts specify the competent authority for resolving
disputes. Some use arbitration, as if under LMAA rules, while others
indicate which court will decide.®

Finally, the force majeure — it is a standard clause to protect both
sides in an unexpected circumstances. Like a war, a strike, or even a

storm that makes it impossible to finish the trip.®

1.2 The Tonnage Contract's Legal Basis
The legal structure behind a tonnage contract is what gives it

structure. It defines what the ship-owner and the charterer each agree

@ Stephen Girvin, Carriage of Goods by Sea, Oxford University Press, 2022, p. 123.

@ John F. Wilson, Carriage of Goods by Sea, Pearson Education, 2010, p. 45.

® Stephen Girvin, Carriage of Goods by Sea, Oxford University Press, 2022, p. 126.
Covers standard liability clauses, indemnity agreements, and risk allocation in sea carriage.
@ Julian Cooke, Voyage Charters, Informa Law from Routledge, 2020, Chapter 18: Discusses
arbitration clauses, LMAA procedures, and jurisdiction in charter party disputes.

® Frangois-Xavier Licari, La force majeure et I’imprévision dans les contrats, Dalloz, 2019,
p. 58. Cyril Nourissat, La Force Majeure et I’Imprévision dans les Contrats Internationaux,
Larcier, 2020, p. 40.
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to, including how risks are allocated and setting clear expectations for
both sides.

In practice, these contracts typically include additional provisions
beyond freight terms. We will often find references to insurance
coverage, liability limits, and how disputes should be handled —
whether through arbitration or a chosen legal system. Most also include
force majeure provisions to responsibilities are shared. This is not
merely about transporting cargo — it also involves addressing
unforeseen events such as natural disasters, labor strikes, or port
closures that may hinder contractual performance.)

The tonnage contract does not operate in isolation; it forms part of a
broader legal framework that governs and supports maritime
agreements. These connected clauses help reduce misunderstandings

and provide legal stability when large-scale trade is involved.

1.2.1 Parties’ Rights and Obligations

The primary objective of the Tonnage contract is to regulate the
movement of products by water. Even while it may not include actual
ship ownership, the charterer receives a set amount of cargo space
aboard the ship for a specific route or length, often expressed in terms
of tones. Specific rights and obligations are subject to both parties

hereto under this Agreement.

- Carrier's Rights and Obligations:
Costs of Freight charges a vessel under tonnage contract. How much
and so on-many factors come into consideration-the amount of cargo

being shipped, the distance involved, and sometimes even the type of

@ Julian Cooke, John D. Kimball, David Martowski, Léonard J. Mavronicolas, and George
D. Wilson, Voyage Charters, fourth edn. Informa Law from Routledge, 2020, p. 471.
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cargo. Payment usually extends beyond just buying a space on board. It
includes running the vessel and making sure the goods get to where they
are supposed to go safely. In some cases, freight is paid up front, in
others it is estimated first and settled later.Y

The carrier also has to make sure the ship is in good shape — that it
1s seaworthy. That means regular maintenance, following safety rules,
and keeping it safe for the cargo and crew.

They are also responsible for handling the cargo with care. The
general rule is: deliver it in the same condition as when it was received

— unless normal wear and tear happens during a proper voyage.

- Charterer's Rights and Obligations:

Charter agreements in maritime shipping define a set of
responsibilities for both the charterer and the carrier. At the heart of the
agreement, the charterer is required to pay the agreed freight rate in
exchange for transport services and reserved cargo space. It enables the
charterer to make use of the ship’s cargo space without incurring the
obligations typically tied to vessel ownership. However, this benefit
carries specific duties. It is the charterer's duty to furnish precise cargo
details and unambiguous loading instructions—elements crucial to the
efficient handling of the goods and to compliance with customs and
legal requirements.®

If unexpected delays or disruptions occur during maritime transport,

it becomes essential for the charterer to respond quickly and reasonably.

@ John F. Wilson, Carriage of Goods by Sea, 7th Ed, Pearson Education, 2010, p. 42.
@ Martin Dockray, Charter parties: Law, Practice, and Emerging Legal Issues, Informa Law
from Routledge, London, UK, 2019.p:21

2018 , yae mpldl ol Sl s "cladeilly clatival) saibiall (gad) Jill ol ilaas desl -
.66:‘)4
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In such cases, they may need to reroute the shipment, organize
substitute transportation, or take other steps that help safeguard the
cargo and prevent further loss. These practical responses are not only
good practice—they reflect the professional diligence expected in
commercial shipping operations. According to Article 32 of the
Rotterdam Rules, the charterer also has a duty to communicate any
relevant information or changes to the carrier immediately. If this
obligation is not respected, and damage results from that failure, Article
30 holds the charterer liable.

To manage properly any right of transport, the appropriate papers are
necessary. As per Article 29, the charterer is held to ensure that
whatever information he has given-including all particulars-is accurate
to enable the carrier to draw up correct documents. Even though the
Rotterdam Rules do not explicitly mandate the use of adaptability
clauses, Article 8 allows parties to incorporate flexible terms into their
contracts if they choose to. This allows companies to anticipate risks
and changing situations, which is crucial for navigating the fast-paced
trade landscape we see today.

The Tonnage Contract serves as an essential foundation for the
marine sector, making it easier to move products by sea and defining
the rights and obligations of the parties to the agreement. This contract
guarantees a balanced and organized relationship between ship-owners
and cargo owners by outlining the carrier's duties for vessel operation
and cargo care as well as the charterer's responsibilities for cargo
provision and payment. A well-written Tonnage Contract not only
protects the rights of both parties but also aids in the efficient operation

of international trade via maritime routes.
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1.2.2 Contractual Obligations for Tonnage

Tonnage contracts are formed under general principles of contract
law, which provide the legal foundation for their validity. In fact, they
reflect the agreement of the parties on key points such as freight rates,
payment schedules, and liability rules. Each clause is negotiated to
reflect the practical needs of the shipping arrangement and to ensure a
balance of obligations and benefits.

The principal elements of a tonnage contract's legal foundation are
as follows:

Offering and Accepting:

When one party — often the carrier — puts forward terms like
tonnage rates, proposed routes, and service details, that is considered an
offer.) It is the first step toward forming a contract. If the other party,
usually the shipper, agrees to those terms as they are — or after some
negotiation — then acceptance happens. That is what creates a binding
agreement between them.®

For a contract to be legally binding there must be each party giving
something of value to the other(3). This is referred to as a
consideration!®). In tonnage agreements, this will generally be: the

shipper provides the goods to transport; whereas the carrier undertakes

@ Treitel, G.H., The Law of Contract, 15th Ed, Sweet & Maxwell, 2020, p. 15-16: Explains
the definition of an offer, and distinguishes it from preliminary negotiations.

@ Poole, J., and Textbook on Contract Law, 14th Ed, Oxford University Press, 2022, p. 48:
Discusses acceptance, counter-offers, and how consensus is legally formed.

Kendrick, E., Contract Law: Text, Cases, and Materials, 10th Ed, Oxford University Press,
2022, p. 118. Covers the concept of consideration and its role in supporting contractual intent.
©® Edwin Peel, in Treitel on the Law of Contract, 15th ed., Sweet & Maxwell, 2020, explains
that consideration may consist of a benefit to one party or a corresponding detriment to the
other p. 86.

@ Sir Bernard Eder, in Scruton on Charter parties and Bills of Lading, 24th ed., Sweet &
Maxwell, 2020, discusses how tonnage agreements embody this principle by creating mutual
obligations: the shipper provides goods for carriage, and the carrier undertakes delivery in
exchange for freight, see p. 36.
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to have such goods delivered in accordance with the terms and freight
rate previously agreed upon.V)

However, a valid agreement is about more than just signatures. Both
parties need to understand and accept the terms clearly. That usually
involves a period of discussion to make sure there is mutual agreement
— not just on the basics, but on the detailed responsibilities, each side
is taking on.®

When two sides arrange for shipping or vessel use, it needs to be real
— like, both parties need to show they want it to be legally binding.
This means they are not just casually agreeing — they making a
commitment. If something goes wrong, each one accepts that there
could be legal consequences.®

However, having that intention is not enough on its own. There are
also laws involved. These kinds of agreements have to follow rules —
and not just one set. Depending on the case, there might be maritime
laws, trade regulations, safety codes, and maybe environmental
requirements too. It all depends on what is being shipped and where. If

those are not respected, the agreement could be at risk.®

@ Susan Hodges explains in The Law of Carriage of Goods by Sea, 4th Ed., 2020, p. 102.
The carrier’s duty to perform the voyage and the shipper’s duty to pay freight form the core
reciprocal obligations that render such agreements legally binding.

@ Stone, R. and Devenney, J., The Modern Law of Contract, 14th edn, Routledge, 2021, pp.
38: Explains mutual agreement and "meeting of the minds" as an essential requirement.

(3) UNIDROIT Principles of International Commercial Contracts (2016), Article 1.1 —
“Freedom of Contract™: “The parties are free to enter into a contract and to determine its
content.”

This principle underscores the necessity of mutual intent to create binding agreements.
Source: UNIDROIT Principles 2016, p. 5.

@ United Nations Convention on the Law of the Sea (UNCLOS), Part VII — High Seas
establishes the legal framework for maritime activities, including freedom of navigation and
obligations of states.
https://www.un.org/depts/los/convention agreements/texts/unclos/part7.

- International Convention for the Prevention of Pollution from Ships (MARPOL)
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There is also the question of time. Every agreement should indicate
when it starts and ends. In addition, it should explain what happens if
someone wants to end it early. Like, what if one party does not do what
they promised? Alternatively, if they both agree to call it off? Just to
avoid confusion later on.

Another thing that comes up is the issue of which country’s laws
apply. When people in different places are involved, they must agree
which law controls the deal and where any legal problem would be
handled.®

All these points — showing intention, following the right laws,
setting clear dates, and naming the legal system — help make the deal
solid. The exact words might be different depending on the people or
countries involved, but these basic ideas usually show up every time.

A tonnage contract's legal framework is made up of all these
elements. The precise wording and clauses may differ depending on the
preferences of the parties, business customs, and legal specifications of

the relevant jurisdictions.

The primary international convention aimed at preventing marine pollution by ships from
operational or accidental causes:
https://www.imo.org/en/KnowledgeCentre/ConferencesMeetings/pages/Marpol.

@ Rotterdam Rules (2008), Article 12 — “Period of Responsibility “Define the time frame
during

which the carrier is responsible for the goods, emphasizing the importance of specifying the
duration in contracts. https://www.beneschlaw.com/a/web/425/InterConnect Spring2011.

@ Hague-Visby Rules, Article 10 — “Application of the Rules”; specifies the conditions
under

Specifies which the rules apply, including the necessity for clarity on governing law.
Hague-Visby Rules. https://www.dutchcivillaw.com/legislation/haguevisbyrules.htm.date of
visit: 5-7-2025.

Rotterdam Rules (2008), Article 74 — “Application of Chapter 14”; addresses the
jurisdictional aspects and the importance of specifying applicable law in contracts.
Rotterdam Rules Text, p. 75.
https://uncitral.un.org/sites/uncitral.un.org/files/mediadocuments/uncitral/en/rotterdam-
rules.Date of visit: 5-7-2025.
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1.2.3 Relationship to Other Contractual Elements

The principles of contract law, which include components like, offer,
acceptance, consideration, and mutual intent, form the basis of this
agreement's legality. Additionally, tonnage agreements are closely
related to the more general framework of international maritime law
and business norms, which direct the parties’ discussions and execution.
The demurrage, lay time, payment, delivery, and redelivery conditions,
as well as the liability provisions of the tonnage contract, all interact
with one another to shape the operational and legal components of the
agreement. What ultimately matters is how these interconnected terms
hold together in real-world application—because that is where

enforceability is truly tested.

2. Analyzing the Tonnage Contract: Benefits, Challenges,

and Evolution

Tonnage contracts play a central role in maritime trade, offering both
opportunities and complexities to carriers, shippers, and legal
frameworks alike. This section delves into a detailed examination of its
advantages, drawbacks, and the evolving landscape that shapes its
application and it explores how the tonnage contract benefits carriers
and shippers, identifies potential obstacles, and discusses strategies for
effectively balancing risks with rewards. Furthermore, it compares the
modern tonnage contract with earlier conventions in maritime law,
tracing its evolution, highlighting distinctions, and analyzing
innovations introduced by significant frameworks like the Rotterdam
Rules. Through this analysis, we gain insight into the dynamic

evolution of contractual practices in maritime trade.
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2.1. Benefits and Drawbacks of the tonnage contract
2.1.1. Benefits Carriers and Shippers

Carriers tend a certain reliability to value in tonnage contracts. Not
every agreement in maritime transport guarantees a fixed volume, so
having that predictability on paper can really change how planning is
approached. Fleet assignments become more focused, and the
numbers—especially projected revenue—tend to settle into clearer
patterns.V)

It 1s not financial planning, though. With agreed, regular routes, the
issue of empty return trips becomes less frequent. That cuts down on
unnecessary fuel use, which is not just about cost—it also extends
equipment life and helps with compliance on emissions.

Then, when the same parties work together over time,
communication improves. Problems are addressed faster. Trust builds,
which eventually reduces the time and effort spent chasing down new
clients or renegotiating short-term deals. That kind of consistency can
be just as valuable as the numbers on the contract itself.?)

Additionally, carriers can streamline operations by matching the
stable demand specified in the contracts with their fleet and workforce,
improving overall operational efficiency through simplified processes,

improved load planning, and resource usage.

M David Foxton, Steven Berry, Christopher Smith, Howard Bennett, and David Walsh,
Scruton on Charter parties and Bills of Lading, 24th ed, Sweet & Maxwell 2020, p. 40,
Yvonne Baatz ed., Maritime Law, 5th Ed, Informa Law from Routledge 2020, p. 94. Michael
Bundock, Shipping Law Handbook, sixth Ed, Informa Law from Routledge 2019, p. 5.

@ Bernard Eder and others, Scruton on Charter parties and Bills of Lading, 24th ed, Sweet
& Maxwell 2020, p:40—44, Hugh Beale, Chitty on Contracts, 34th ed, Sweet & Maxwell
2021, vol 1, paras 1-036, Lars Gorton and others, Shipbroking and Chartering Practice, 8th
ed, Informa Law from Routledge 2014, ch 3.p:34.

188



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

2.1.2. Potential Drawbacks and Obstacles

The category of disadvantageous tonnage agreements falls for the
shipper. In businesses where demand undergoes periods of volatility,
the commitment to a certain volume of shipment can be inflexible and
might induce delays in reacting to market changes or demand changes.
Moreover, such agreements can bind shippers to fixed prices, leading
to overpaying in times when prices plunge in the market.®)

If contracted carriers experience operational difficulties, service
outages, or quality problems, it could undermine the shipper's supply
chain integrity and customer happiness.

If contracted carriers face operational difficulties such as service
outages or quality issues, the shippers' supply chain integrity might be
compromised, so would customer satisfaction.

Tonnage contracts have pros and cons depending on being on the side
of a carrier or a shipper. For a carrier, the advantages are stable revenue,
less idle mileage, and operational efficiency; disadvantages could be
rigidity and market dependence.®

While shippers do enjoy advantages of many kinds- capacity
assurance, cost reduction, logistics control, risk mitigation- they face
restrictions on price flexibility. Both parties must therefore assess their
needs, market situation, and long-term objectives before entering into

any tonnage contracts. This is true of any contractual agreement.®

(1) Hillman, Robert A. Principles of Contract Law. West Academic Publishing, 2023
https://www.westacademic.com/Hillmans-Principles-of-Contract-Law-5th-Concise-
Hornbook-Series-9781685617189.Date of visit: 27/6/2024.

@ David Glass, Freight Forwarding and Multi Modal Transport Contracts, Maritime and
Transport Law Librar, Informa Law from Routledge, 2nd Edition, 2012, p: 18.

(3) Stone, Richard, and James Devenney. The Modern Law of Contract. Paperback,
Hardback,. Routledge, 2022. P: 430.
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2.1.3. Balancing Risks and Benefits

In transport and logistics, there is always this back-and-forth
between legal risks and business opportunities. Carriers who handle the
physical side of things can do quite well if there is regular demand and
steady cargo, it means better revenue and smoother planning. That is
usually the case when supply lines are stable.

They also have reach. Their networks cover wide regions, which
makes deliveries faster and more reliable. From a legal view, that kind
of service consistency builds client trust

However, it’s not all benefit. Both carriers and shippers face
problems — rising fuel costs, new rules they have to comply with,
supply chain delays that might mess up obligations. Each one brings
legal implications. Who is responsible? What happens if there is a
delay? That is why a solid working relationship matters. If they both
work through these challenges — not just on paper, but in how they
split responsibility and handle risk — they can avoid conflict. It is that
balance, really, between the practical and the legal, that keeps things

moving in the right direction.®

(1) _Thomas J. Schoenbaum, Admiralty and Maritime Law, 6th ed., West Academic
Publishing, 2021. This comprehensive text covers carrier obligations, liabilities, and shipper-
carrier relationships under U.S. and international maritime law. See: Chapter 8 — “The
Carriage of Goods by Sea,” especially p. 587.

-Rhidian Thomas, the Evolving Law and Practice of Voyage Charterparties, Informa Law,
2017.

Discusses legal frameworks for risk sharing in charter party and tonnage contracts, including
liability clauses and commercial balancing.See: Chapters 3 & 5.

-United Nations Conference on Trade and Development (UNCTAD), Review of Maritime
Transport 2023. Includes discussion of legal and operational implications of fuel pricing,
shipping emissions regulation and port disruption. See: Chapters 1 & 4.
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2.2. A Comparison with Prior Conventions
2.2.1. Tonnage Contracts in Maritime Law: Evolution

Tonnage contracts changed how maritime agreements work. Before,
most shipping deals focused on general things — like cargo, the trip,
and how the vessel was used. However, details about how weight or
space was measured and how that affected pricing were often missing.

Things have changed. Now with these tonnage-based contracts, there
is a clearer way to deal with things like the size of a vessel, how much
it can carry, and how that influences costs. It is a lot more
straightforward, which is good for everyone involved. It really helps
clear things up—not just in practice, but also when it comes to legal
stuff.

The did not just happen randomly. People in the industry started
realizing that without clear terms about space and weight, there were
many risks. Like, who is responsible if the load is miscalculated? What
happens when capacity is misunderstood? So these contracts help avoid
those problems.

In a way, tonnage contracts bring more structure. They reflect how
the business side of shipping needs to match with the legal side — and

that is rather why they matter now more than ever.

2.2.2. Distinguishes from Earlier Conventions
The evolution of tonnage contracts has introduced a new kind of

legal thinking into maritime law, one that earlier conventions like the

@ Malcolm A Clarke, The Hague and Hague-Visby Rules, Informa Law 2013, 4. Thomas J
Schoenbaum, Admiralty and Maritime Law, 6th Ed, West Academic 2021, p: 613.
Christopher S Tang and Man Mohan S Sodhi, ‘Managing Risks in Supply Chains’, 2006, p:
103 Int J Prod Econ p: 451. Rhidian Thomas, The Evolving Law and Practice of Voyage
Charter parties, Informa Law 2017, ch 2.p.65.
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Hamburg Rules of 1978 or the Brussels Convention of 1924 did not
really explore in depth. The Brussels Convention, for example, was
mostly about setting shared standards for bills of lading — like how
goods are delivered, what carriers are liable for, and the overall structure
of shipping documentation. It made parts of international shipping more
predictable, but it did not go very far in addressing vessel-specific
capacity or tonnage details.

Tonnage contracts come in with a more focused aim. They give ship-
owners and charterers a way to clearly define how much space is
available, how it is measured, and what terms apply to that capacity.
This means both sides have better tools to negotiate and plan vessel use.
In contrast to the broader language of the Brussels and Hamburg
conventions, tonnage contracts narrow in on the actual structure and
limits of the vessel, making the whole process of managing space and
freight more transparent.®®

The Hamburg Rules also attempted to update maritime law. They
insisted on a more explicit balance of rights and obligations between
shippers and the carriers serving them, particularly when cargo is lost,
damaged or delayed. But, again, like the Brussels Convention, they
were mostly about the shipment of goods and did not delve deeply
enough into the particulars of vessel measurements or he number

crunching of freight calculations connected to tonnage.®

M Malcolm Alistair Clarke, History of the Brussels Convention, Springer, Dordrecht, 1976,
p- 3.

@ Thomas J. Schoenbaum, Admiralty and Maritime Law, West Academic Publishing, 2021.
Schoenbaum discusses vessel chartering, tonnage regulation, and the legal structure around
capacity-related maritime issues. This source gives strong doctrinal support for the legal
function of tonnage contracts. https://www.alibris.com/search/books/isbn/9780314149046.
Date visited 18/05/2024.

® Malcolm A. Clarke, The Hague and Hague-Visby Rules, Informa Law from Routledge,
2013, p. 4. While the title focuses on the Hague Rules, Clarke also compares these
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Therefore, while both prior conventions helped to shape the legal
framework for maritime shipping, there was not the same high level of
specificity regarding how to interpret and enforce it as there is now in
tonnage contracts. These newer agreements fill that gap by focusing on
vessel size, usage terms, and the financial elements tied to capacity —

areas that the older rules mostly left out.

2.2.3. The Rotterdam Rules Introduced Innovations

Compared to previous conventions, the Rotterdam rules constitute
significant progress. United Nations Commission on International
Trade Law (UNCITRAL) that, in adopting the rules in 2009, sought to
modernize and streamline the legal framework for the transportation of
goods by sea. The Rotterdam Rule adjusting the liability for the
duration of the carrier, from receiving up to delivering the goods, was
one of their most significant changes. This was a difference from
previous practices, which more often focused on specific sections of
the route. Acknowledging the changes in digital technology in shipping,
the Rotterdam Rules also standardize the use of electronic
documentation and communication. Apart from the obvious reduction
in paperwork, this also improved record keeping and communication
between the plethora of parties involved in shipping.Y

The Rotterdam Rules were a notable departure from earlier

conventions since they addressed concerns with multimodal

conventions with Hamburg, noting the shift toward carrier liability and away from vessel-
focused regulation.

@ Sturley, Michael F., Tomotaka Fujita, and Gertjan van der Ziel. The Rotterdam Rules: The
UN Convention on Contracts for the International Carriage of Goods Wholly or Partly by
Sea. Sweet & Maxwell, 2010, p: 89; Magklasi, loanna. The Rotterdam Rules and
International Trade Law. Routledge, 2018, p: 109.
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transportation and door-to-door delivery. This showed that they were a
progressive response to the growing complexity of contemporary global

trade.

Conclusion

Tonnage agreements, while commonplace in shipping, remain
remarkably sensitive to real-world variables. In theory, they serve a
clear purpose: organizing the shipment of goods in bulk. In practice, the
situation is less tidy. Demand does not always stay where projections
said it would. Weather events do not wait for contracts to expire. These
realities push against the rigid terms often built into such agreements.

Contractual language often becomes a source of contention, clauses
that seem straightforward—covering deadlines, product standards, or
pricing terms—may leave room for interpretation if not precisely
drafted. It is rarely a major breach that initiates a dispute; more often, it
begins with a single sentence that can reasonably be read in more than
one way. In such cases, ambiguity opens the door to conflict that might
otherwise have been avoided.

Then, Moving commodities at this scale does not happen in isolation.
Terminals, warehouses, transport fleets—none of it is cheap, and all of
it must be coordinated. With environmental rules tightening, the costs
increase. Compliance is not optional anymore. Cleaner fuel, emission
controls—these demands keep evolving.

Some companies are trying new tools. Smart contracts, for instance,
are becoming more visible in freight. They automate certain triggers—

release of funds, confirmation of delivery—which can reduce delays
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and arguments. Still, technology does not erase the need for legal
clarity. A flawed clause, even in code, stays flawed.

Diversification is another development. Relying on one supplier, one
port, one fuel—this is seen as too risky now. Price volatility and
regulatory shifts have led to broader sourcing and new logistics models.
Electrification, biofuels—these are no longer fringe ideas.

Cooperation between parties appears to matter more than ever. When
carriers, suppliers, and consignees maintain real communication,
problems tend to be addressed before they escalate. Not always, but
often enough to be worth noting. A contract, no matter how well written,
performs better when those involved act in alignment.

From a legal standpoint, tonnage contracts carry weight. They
allocate risk and clarify duties. Many are drafted with reference to
frameworks such as MARPOL or UNCLOS. Arbitration is frequently
included as a preferred path over litigation, especially in cross-border
trade.

This study showed that, when set against the Hague—Visby and
Hamburg Rules, the Rotterdam Rules present a broader and more
modern framework for regulating tonnage contracts. They succeed in
closing many of the gaps left by earlier conventions, particularly in
relation to liability, multimodal carriage, and the use of electronic
transport documents. Yet, the Rotterdam Rules are not free of
shortcomings. Certain provisions remain ambiguous, and their overall
effectiveness is weakened by the fact that only a limited number of
states have ratified them.

In lebanon where the Hague—Visby and Hamburg Rules continue to

govern, reliance on these Older frameworks has created a visible gap
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with current international practice and raises doubts about the country’s
readiness to adapt to ongoing shifts in global maritime trade.

In conclusion, while the Rotterdam Rules may not provide a flawless
solution, they mark a significant step toward greater legal uniformity.
Their adoption has the potential to reduce disputes, enhance
predictability, and strike a fairer balance of rights and obligations in
tonnage contracts—offering both theoretical insight for academic
debate and practical value for the development of maritime law at both

the international and Lebanese levels.
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Abstract

According to official Lebanese government statistics, after the
ceasefire between Hezbollah and Israel went into effect on November
27, 2024, a total of 2,740 ceasefire violations were recorded by Israeli
forces until April 2025, allegedly to "target Hezbollah weapons depots"

"

and "prevent threatening movements." These violations included
airstrikes on residential areas in southern Lebanon, shelling of alleged
warehouses, and the establishment of temporary bases at five border
points. Furthermore, despite the Lebanese government's awareness of
the repeated ceasefire violations, it has not filed any formal complaints
with the Security Council or the International Criminal Court, and the

Lebanese National Army has refrained from direct intervention. This
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situation  highlights the issue of '"consensual silence" or
"acknowledgment of the status quo" in international law. Using a
descriptive-analytical approach and documentary research, this article
first reviews the legal framework and requirements for the concept of
"consensual silence." It then analyzes the Lebanese government's
response to the increasing Israeli attacks, focusing on field data from
UNIFIL reports and Lebanese human rights organizations. The findings
demonstrate that although international law does not explicitly permit
the host state's silence regarding armed attacks by non-state groups to
be interpreted as acknowledgment of the status quo or lack of effective
opposition, the Lebanese government's practical behavior has been
interpreted in practice as "non-opposition," creating conditions for
Israeli attacks to continue without facing strong international
condemnation.

Keywords: Consensual silence, acknowledgment of the status quo,

Israeli attacks, Hezbollah, international state responsibility.
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Abstract
This study takes up the idea of “Greater Israel,” treating it not only

as a political slogan but as a long-term geopolitical plan where myth,
politics, and expansion overlap in complicated ways. Its roots can be
traced back to biblical promises—most famously the “Promised Land.”
Over the years, Zionist leaders and writers reworked those religious
texts, reading them through the lens of modern colonial ambitions. A
story that once belonged mainly to faith and scripture slowly became a
political instrument. It was used to shape national identity and to justify
claims over land. The Balfour Declaration of 1917 was a decisive
moment in that shift. It moved the idea from theology into the language
of colonial policy. From there, the way was open for the founding of
Israel in 1948. Later, the wars of 1967 and 1982 gave the project new
strength, making it a practical strategy for controlling both territory and
population.

The research approaches this evolution from several angles—

historical, political, and geopolitical. It starts with the biblical texts
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behind Zionist thought, moves through colonial and Zionist writings,
and ends with Israel’s modern-day policies. What stands out is the way
religious language was bent and reshaped to justify settlement,
annexation, and control over key resources—gas, water, and important
sea routes in the region.

It also looks at modern strategies of expansion—what some call “gas
Zionism,” energy partnerships in the Eastern Mediterranean, the revival
of the “periphery doctrine,” and normalization agreements. Together,
these operate as forms of soft power, designed to secure Israel’s place
at the center of regional and even global politics.

Looking ahead, the study outlines four possible futures for the

“Greater Israel” project:

- a forced continuation of expansion through settlement and

annexation,

- a gradual retreat and strategic repositioning under pressure from

regional and international forces,
- internal fragmentation fueled by political and demographic tensions,

- or the “Zionization” of the surrounding region, not through direct
occupation but through normalization, economic integration, and
cultural influence.

Of these, the study suggests the most likely scenario in the near to
medium term is Israel’s emergence as a functional regional hub—
expanding its influence at relatively low military and political cost by
relying on technology and diplomacy. Yet this outcome depends heavily
on the strength of regional resistance and the willingness of Arab
societies to resist subtle forms of penetration.

In conclusion, the study argues that “Greater Israel” is more than a

theological idea or political slogan. It is a practical framework for
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reshaping power in the Middle East. Its value lies in showing how
ancient myths and modern colonial dynamics intertwine, offering a new
perspective on the Arab—Israeli conflict as part of a wider

reconfiguration of global geopolitics.
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(1) Michael Prior, The Bible and Colonialism: A Moral Critique, Sheffield: Sheffield
Academic Press, 1997, p. 45:
https://archive.org/details/biblecolonialism0000prio/page/112/mode/2up?utm_
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® Gershom Gorenberg, The End of Days: Fundamentalism and the Struggle for the Temple
Mount, New York: Oxford University Press, 2000, p. 45,48:
https://archive.org/details/endofdaysfundame00gorerich/page/16/mode/2up

@ Ilan Pappé, The Idea of Israel: A History of Power and Knowledge, London: Verso, 2014,
p. 21
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@ Keith W. Whitelam, The Invention of Ancient Israel: The Silencing of Palestinian History,
London: Routledge, 1996, p. 91: https://archive.org/details/inventionofancie0000whit
“Israel, however, cannot be understood in terms of development because its roots cannot be
traced to the indigenous population or culture. It is of such a unique status that it can only be
described as a mutation brought about by divine intervention rather than random accident.9
The key to understanding Wright’s arguments is his belief that ‘the living God, says the Bible,
breaks into a people’s life and by mighty acts performs his wonders in their behalf” (1950:
11)”.

@ Yael Zerubavel, Recovered Roots: Collective Memory and the Making of Israeli National
Tradition, Chicago: University of Chicago Press, 1995, p. 8-10.

® Tlan Pappé, The Ethnic Cleansing of Palestine, Oxford: Oneworld Publications, 2006, p.
11, 45.

@ Yael Zerubavel, op.cit, 1995, p. 219: While each holiday commemoration embodies a myth
plot structure, the nonhistorical sequence of holidays within the annual cycle constructs its
own commemorative order that supports the Zionist master commemorative narrative. The
temporal ordering of the holidays thus symbolizes a vast movement from bondage (Passover)
and victimization (the Holocaust Remembrance) through a national struggle (the Memorial
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Day for Israeli soldiers) to national independence (Israel’s Independence Day)."! The
representation of this macroprogression via the annual holiday cycle reinforces the
commemorative structures shaped by the Zionist collective memory and accentuates the
nationalist message of each individual holiday.

o] 20 dal) samgl) Siludyy S5 Bk Beld 1A gugealls LeBhe g Bonpall ) c¥eat ¢ apal
https://caus.org.lb/ :2024

(2) Shlomo Sand, The Invention of the Jewish People, London: Verso, 2009, p. 107:
https://archive.org/details/inventionofjewis0000sand: The most important contribution of
“biblical historiography” to the creation of a national consciousness was, of course, its
affirmation of the connection to the “Land of Israel.” This spacious land, which naturally
included the Bashan and Gilead, east of the Jordan river, was exclusively the land of the
People of Israel, and what better testimony than the Bible to prove the Jews” historical claim
to this land, which was promised to them alone? Like Baer, but even more passionately, Dinur
had recourse to the Scriptures to prove the centrality of the Land of Israel in the life of the
nation, which had longed to return to it throughout its long “exile”...

® Joseph Massad, The Persistence of the Palestinian Question: Essays on Zionism and the
Palestinians, London: Routledge, 2006, p. 56,58:
https://archive.org/details/persistenceofpal0000mass/page/nl/mode/2up?q=

* Nadia Abu El-Haj, Facts on the Ground: Archacological Practice and Territorial Self-
Fashioning in Israeli Society, Chicago: University of Chicago Press, 2001, p. 16, 236:
https://archive.org/details/factsongroundarc0000abue

® Ilan Pappé, op.cit, 2014, p.17, 44.
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(1) Nur Masalha, The Bible and Zionism: Invented Traditions, Archaeology and Post-
Colonialism in Palestine-Israel, London: Zed Books, 2007, p. 70,71:
https://archive.org/details/biblezionisminve0000masa w8w1: Nur Masalha analyzes how
Israeli biblical archaeology serves as an ideological instrument to justify Zionist settler
colonialism by promoting the biblical paradigm of the “promised land” and “chosen people.”
This discourse constructs a historical narrative that accentuates Jewish ties to the land while
marginalizing the 1,400-year Arab-Muslim presence, thus underpinning expansionist
territorial claims divorced from international legal standards. The archaeological periods are
deliberately framed to highlight Jewish sovereignty and minimize Arab-Muslim rule,
reinforcing political control through a selective historical interpretation.

@ Shlomo Sand, The Invention of the Jewish People, London: Verso, 2009, p. 27:
https://archive.org/details/inventionofjewis0000sand/page/108/mode/2up

® Koray Erdogan, How Hebrew Bible was turned into political blueprint, May 29, 2025:
https://www.turkiyetoday.com/culture/how-hebrew-bible-was-turned-into-a-political-
blueprint-3202109?utm
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® Shlomo Avineri, The Making of Modern Zionism: The Intellectual Origins of the Jewish

State, New York: Basic Books, 1981, p. 96:
https://archive.org/details/makingofmodernzi0000avin/page/50/mode/2up
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@ Theodor Herzl, The Jewish State, trans. Sylvie D’ Avigdor, New York: Dover Publications,
1988, p. 23,27.
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® Shlomo Avineri, op.cit, 1981, p. 69.70
@ Tlan Pappé, op.cit, 2014, p. 20, 51.
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() Rashid Khalidi, The Iron Cage: The Story of the Palestinian Struggle for Statehood,
Boston: Beacon Press, 2006, p. 34:
https://archive.org/details/ironcagestoryofpOOkhal/mode/2up

@ Rashid Khalidi, Palestinian Identity: The Construction of Modern National Consciousness,
New York: Columbia University Press, 1997, p. 99, 101:
https://archive.org/details/palestinianidentOOkhal/page/100/mode/2up

® Ilan Pappé, op.cit, 2006, p. 32,33.

@ Keith W. Whitelam, op.cit, 1996, p. 49,51

®) Edward Said, Culture and Imperialism, New York: Vintage Books, 1993, p. 222, 224:
https://archive.org/details/cultureimperiali0Oedwa
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@ Michael Herzog, The Palestinian Intifada:Lessons and Prospects (Part II), Oct 14, 2004:
https://www.washingtoninstitute.org/policy-analysis/palestinian-intifada-lessons-and-
prospects-part-ii?utm

253



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

el Gl Sl lee Sl G a1 st el DG L) (g Sl
Aot alaiel ciliady (U iy ) dsad) Alihu) SHLE Sats bl
haoddl) paindly ¥ e 2l dbghll gylas

slig Halull (Sl DLV o yaity b alisill 2ay ol (Bl 13 3y
Lglall plsall o sl e 585 13 AT @bl dads @l dy ccilida giusdl)
anay saley Lhaihall Al aladnu) ) dilial csauaa i) aldllad (S5g cAugual
& Aol Ly lsell dasid GV aust WS Oiens Gl Ty 350l
B (ggiaal) o LAY daey 8l a0 s Dhiaje s e cdapell Gladingll
(a0 Cilaglie dgalse o pdall abslly (Saalnal) mollall GuSay Le ¢ pulaadlls

) gosdall zlul sale) S Jdas ) deadl) 138 ry UY) 138 aia
(I Bl L aelilly bl cpllaal) 8 Gl dugale lubie PIA (o gl
Al gaa ) lallailly A8l Laifa g Uadi) Lass Y bl pusgill cilgal e K5
@B adiil) (e 12 il e dgal) cileasliiud sl (sl sl L
lagas ducydly dihud (el pain L uall ool Ui sale] ) Ysaay (AlR,
i Al ) gl (e A Ayl eadle bl s3a b . ol
Hhasall kst cacs el Adhg goyde oy (Al agamn A0 als (e dadd
53S0 e yd Sleld Lghasy taall Javss¥) (380 dagliia (8 & ] zads

Ll @lud ) olaiud) (e dabal) algill gl Nl =
L) lgug) sl dla gag clpl e dibe] cace) i
Al 3ge ol angi sailie (9Say dnlanial 85S GUaiu) \ghadke (85 cdonbisaalls
5 Bpalally lased’ (0 120 Lgheasy cdanall dacall s s O)ddaa 28, )

@ Rida Abu Rass, Why Most Israelis Believe the Conflict Can Never Be Resolved, New
Lines Magazines, Sept. 16,2024: https://newlinesmag.com/argument/why-most-israelis-
believe-the-conflict-can-never-be-resolved/?utm

@ Rashid Khalidi, op.cit, 2006, p. 215

® Eyal Weizman, Hollow Land: Israel's Architecture of Occupation, London: Verso, 2007,
p. 6, 9: https://archive.org/details/hollowlandisracl00weiz/mode/2up
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(1) Diana Safieh, How Israel’s Settlement-Separation Roads Speed Towards One State,
January 4, 2021, Britain Palestine Project: https://britainpalestineproject.org/how-israels-
settlement-separation-roads-speed-towards-one-state/?utm

Also, the article from Ynet News titled "Israel builds road to link settlements as West Bank
annexation nears", (2020) explicitly discusses "The American Road" as a strategic
infrastructure project aimed at linking northern and southern settlements around Jerusalem.
It describes how the road is designed to integrate parts of the West Bank functionally into
Greater Jerusalem, enabling uninterrupted movement for settlers and reinforcing de facto
annexation, without formal declaration. You can read the full article here:
https://www.ynetnews.com/article/57486350
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https://www.palestine-studies.org/sites/default/files/mdf-articles/137-145.pdf

®) Efraim Inbar, “The Rise and Demise of the Two-State Paradigm”, Begin-Sadat Center for

Strategic Studies, BESA Perspective Paper No. 1,275, July 2020:
file:///C:/Users/hp/Downloads/The Rise _and Demise of the Two-State Paradigm.pdf
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@ Michaél Tanchum, Gas for Peace: A virtual gas hub could create real cooperation in the
Eastern Mediterranean, foreign policy, 2019: https://foreignpolicy.com/2019/05/28/gas-for-
peace/
@ Ecaterina Matoi, Greater Israel: An Ongoing Expansion Plan for the Middle East and North
Africa, Middle East Political & Economic Institute, 2013, especially section on the Oded
Yinon Plan, outlining claims of Israeli visionary borders from the Nile to the Euphrates:
https://mepei.com/greater-israel-an-ongoing-expansion-plan-for-the-middle-east-and-north-
africa/?utm
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https://www.aljazeera.net/opinions/2024/10/5
@ Joseph Alpher, Periphery: Israel’s Search for Middle East Allies, Lanham: Rowman &
Littlefield, 2015, 23, 24:
https://archive.org/details/peripheryisraels0000alph/page/n23/mode/2up?utm
® Joseph Alpher, op.cit, 2015, p. 121.
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(2) Human Rights Watch, "A Threshold Crossed: Israeli Authorities and the Crimes of
Apartheid and Persecution" , 2021, p. 75,80
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@ John Dugard, "Report of the Special Rapporteur on the situation of human rights in the
Palestinian territories occupied since 1967", United Nations Economic and Social Council,
E/CN.4/2006/29, 17 January 2006, paras. 26-28
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M"Israel authorizes 22 more Jewish settlements in the occupied West Bank", Associated
Press, May 29, 2025, https://apnews.com/article/israel-palestinians-hamas-war-news-
hostages-aid-05-29-2025-f68c800d2{85933e5cb27e5d8ccd8742.

@ En Cisjordanie occupée, Israél accélére la colonisation dans une zone classée par 'Unesco"
Le Monde, 28 Aout 2024: https://www.lemonde.fr/international/article/2024/08/28/en-
cisjordanie-occupee-israel-accelere-la-colonisation-dans-une-zone-classee-par-I1-

unesco 6297343 3210.html?utm_source=chatgpt.com

® United Nations, Israeli Settlements in the Occupied Palestinian Territory, including East
Jerusalem, and the Occupied Syrian Golan, Report of the Secretary-General, A/HRC/31/43,
20 January 2016, p. 7: https://www.un.org/unispal/document/auto-insert-205221/
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@ Gershon Hacohen, “The Strategic Importance of Bolstering the Settlements”, Jewish News
Syndicate (JNS), December 14, 2018, https://www.jns.org/the-strategic-importance-of-
bolstering-the-settlements/.

@ “Israel Starts Piping Gas from Leviathan to Egypt”, Offshore Energy, January 16, 2020,
https://www.offshore-energy.biz/israel-starts-piping-gas-from-nobles-leviathan-field-to-

egypt/.
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@ Bassam Fattouh, Rabia Poudineh, and Afraem Sen, Natural Gas Market Reform in the
Middle East and North Africa , Oxford: Oxford Institute for Energy Studies, 2017:
https://www.oxfordenergy.org/publications/natural-gas-market-reform-middle-east-north-
africa/.

@ Michael, Herzog, “Israel’s Strategic Outreach to Africa”, Washington Institute for Near
East Policy, PolicyWatch 2714, January 2017. https://www.washingtoninstitute.org/policy-
analysis/israels-strategic-outreach-africa.

® Jane, Kinninmont, and Arie Spector. “East Mediterranean Gas: What Does It Mean for
Regional Security?” Chatham House, August 2020.
https://www.chathamhouse.org/2020/08/east-mediterranean-gas-what-does-it-mean-
regional-security.
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) European Commission, “Commission Participates in Launch of EuroAsia Electricity
Interconnector”, European Commission, October 14, 2022,
https://commission.europa.eu/news-and-media/news/commission-participates-launch-
euroasia-electricity-interconnector-2022-10-14_en.

@ Buropean Parliament, Parliamentary question E-000560/2025: Supporting the EastMed
pipeline to reduce energy dependence on non-EU countries, Question for written answer to
the Commission, dated 6 February 2025, last updated 28 February 2025, European
Parliament:

https://www.europarl.europa.eu/doceo/document/E-10-2025-000560 EN.html?utm. ALSO,
Gastivists (StopEastMed.org), “Briefing (English): Pipelines Fuel Conflict,” briefing page,
November 2020; StopEastMed.org: https://stopeastmed.org/briefing-en/?utm
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@ Joseph Alpher, op.cit, 2015, p.20

@ Volker Perthes, “The Changing Map of Middle East Power”, Project Syndicate, May 7,
2013,  https://www.project-syndicate.org/commentary/the-changing-map-of-middle-east-
power-by-volker-perthes.

® Simone Tagliapietra, Towards a New Eastern Mediterranean Energy Corridor? Natural Gas
Developments Between Market Opportunities and Geopolitical Risks, Nota di Lavoro
69.2013, Milan: Fondazione Eni Enrico Mattei, 2013, p. 13,15:
file:///C:/Users/hp/Downloads/NDL2013-012.pdf
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@ Michael Herzog, “op.cit, 2017.

@ David Romano, “The Israeli-Cypriot-Greek Triangle: Strategic Dynamics in the Eastern

Mediterranean”, Mediterranean Politics 24, no. 1 (2019), p. 23,42,
https://doi.org/10.1080/13629395.2018.1509305.
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@ Ariella Azoulay and Adi Ophir, The One-State Condition: Occupation and Democracy in
Israel/Palestine, Stanford, CA: Stanford University Press, 2012, p. 55: "The interlacing of the
ruling apparatus with the fabric of Palestinian life created various channels of cooperation,
without which normal life would have been impossible." "Palestinians worked under military
administration officials, and to a certain extent alongside them as well." "For many
Palestinians, this integration of Palestinians into the ranks of the administration always
seemed a form of collaboration." "The resistance organizations, with al-Fatah at the forefront,
vehemently opposed any such form of co-operation and struggled to thwart it by all means
possible." "The centrally organized administration of everyday life made it impossible for
Palestinians to provide for their basic needs without the mediation and aid of the military
administration."

@ Alexandre Kateb, "The Abraham Accords and Their Strategic Implications", Carnegie
Endowment for International Peace, April 25, 2025,
https://carnegieendowment.org/research/2025/04/the-abraham-accords-after-gaza-a-change-
of-context?lang=en.
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@ “Prime Minister Benjamin Netanyahu’s Speech at the UN General Assembly in New
York,” 2024, https://gadebate.un.org/sites/default/files/gastatements/79/il_fl.pdf.

@Anchal Vohra, "Israel Is the Arab World’s New Soft Power: Arab countries are increasingly
competing to deepen ties with their former enemy", Foreign Policy, accessed August 2025,
https://foreignpolicy.com/2023/05/15/israel-arab-world-soft-power-gulf/

(® Amnesty International and Forbidden Stories, The Pegasus Project, 2021,
https://securitylab.amnesty.org/case-study-the-pegasus-project/: The Pegasus Project was a
groundbreaking international journalistic collaboration involving over 80 journalists from 17
media organizations across 10 countries, coordinated by Forbidden Stories and Amnesty
International’s Security Lab. The investigation revealed more than 50,000 phone numbers
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targeted by the Pegasus spyware, developed by Israel’s NSO Group. This advanced spyware
employs “zero-click” attacks that require no interaction from the target, allowing covert
infiltration of mobile devices. Amnesty International’s 2021 technical report highlighted
human rights violations enabled by this technology. Following the revelations, parliamentary
inquiries and lawsuits were initiated in multiple countries, and NSO Group was placed on the
U.S. Department of Commerce’s blacklist for “malicious cyber activity.

@ Amnesty International, “Massive data leak reveals Israecli NSO Group’s spyware used to
target activists, journalists, and political leaders globally”, July 2021.
https://www.amnesty.org/en/latest/press-release/2021/07/the-pegasus-project/

@ “Israeli Spyware Firm Candiru Linked to Cyberattacks on Mideast Websites”, Times of
Israel, November 16, 2021, https://www.timesofisrael.com/israeli-spyware-firm-candiru-
linked-to-cyberattacks-on-mideast-websites/: "Technology sold by Israeli spyware company
Candiru appears to have been used for a campaign of cyberattacks targeting high-profile
Middle Eastern websites... Internet service providers in Yemen and Syria were also targeted
along with the Iranian foreign ministry, Syria’s electricity ministry, and Yemen’s interior and
finance ministries."

(3) Amnesty International, The Pegasus Project: Mass Surveillance and Human Rights
Abuses, (2021):  https://www.amnesty.org/en/latest/press-release/2021/07/the-pegasus-
project/
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@ Citizen Lab, Access Now, Amnesty Tech, Human Rights Watch, and OCCRP, “Confirming
Large-Scale Pegasus Surveillance of Jordan-based Civil Society”, February 1, 2024, accessed
August 6, 2025, https://citizenlab.ca/2024/02/confirming-large-scale-pegasus-surveillance-
of-jordan-based-civil-society/.

@ Front Line Defenders, “Report: Palestinian Activists’ Mobile Phones Hacked Using NSO
Pegasus Spyware”, November 8, 2021, accessed August 6, 2025,
https://www.theguardian.com/world/2021/nov/08/palestinian-activists-mobile-phones-
hacked-by-nso-says-report.

® Amnesty International, Massive data leak reveals Israeli NSO Group’s, op.cit, 2021.
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@ Daniel B. Shapiro, “Israeli-Arab Cooperation on Agriculture, Water, and Food Security
Starts with Building on Existing Innovations”, Atlantic Council, accessed August 6, 2025,
https://www.atlanticcouncil.org/blogs/new-atlanticist/israeli-arab-cooperation-on-
agriculture-water-and-food-security-starts-with-building-on-existing-innovations/

2 Ismail Fahmy, Negotiating for Peace in the Middle East, Baltimore: Johns Hopkins
University Press, 1983, p. 309: "The political landscape of the Middle East is still undergoing
continuous change... The map of the Middle East has been changed and will undergo further
change. New factors have emerged, new friendships and alliances have been established."
® Ismail Fahmy, op.cit, 1983, p. 309-310: "Instead of relying solely on military strength,
Israel began to position itself as a technological and developmental partner in the region.

@ Gabrielle Coppola, “Israeli Entrepreneurs Play Both Sides of the Cyber Wars”, Bloomberg,
September 29, 2014, https://www.bloomberg.com/news/articles/2014-09-29/israeli-
entrepreneurs-play-both-sides-of-the-cyber-wars
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MIsmail Fahmy, op.cit, 1983, p. 316: "The invasion of Lebanon was indeed the first operation
in implementing this strategic American-Israeli agreement."

@ Gabrielle Coppola, op.cit, 2014: - "NSO Group, which was created by Omri Lavie and
Shalev Hulio, sells offensive cyber capabilities that allow governments to remotely infect
smartphones with spyware without leaving a trace."-"With the spying revelations of former
NSA contractor Edward Snowden straining diplomatic ties and military-grade spyware now
available for download on the Internet, governments and companies are scrambling to keep
up."- "The founders of NSO. .. began a new startup called Kaymera. .. selling products that
defend against that same technology."- "Kaymera builds a secured communication network
on site for its customers, then gives them commercially-available smartphones with a
proprietary version of the Android operating system."- "NSO was acquired by private equity
firm Francisco Partners for $110 million."

® Elbit Systems Ltd., “Elbit Systems Ltd. and Elop Electro-Optics Industries Ltd. Announce
the Signing of a Merger Agreement”, Defense-Aerospace.com, December 20, 1999, archived
January 25, 2020, https://web.archive.org/web/20200125061104/http://www.defense-
aerospace.com/articles-view/release/3/1289/elbit,-elop-to-merge-(dec.-20).html: - "Elbit
Systems is engaged in a wide range of defense-related airborne, ground and command,
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control and communications programs throughout the world." - "Elop, a privately-held Israeli
company. .. products include systems for night vision, laser range finding and designation,
fire control, surveillance, space and airborne reconnaissance, intruder detection, missile
warning and others."- "The merger. .. will enable Elbit Systems to expand existing business
activities through the ability to offer a wider range of products and systems. .. increasing the
probability of success in winning projects worldwide."

@ Brenda Shaffer, "Israel’s natural gas discoveries and their implications for energy security
and regional cooperation", Energy Policy, vol. 39, 2011, p. 5983: Israel’s natural gas
discoveries have created an opportunity to fundamentally change the country’s energy
policies." "Israel also needs to take into consideration the needs of its neighbors, especially
the Palestinian Authority and Jordan."

@ Brenda Shaffer, op.cit, vol. 39, 2011, p. 5385- 5387: "The natural gas discoveries will also
provide significant benefits to the Israeli economy, with lower costs for power generation and
a significant reduction of energy imports." "One possible scenario is for Jordan to import
Israeli gas and then resell it to Syria and Lebanon."

® Brenda Shaffer, op.cit, vol. 39, 2011, p. 5386- 5387: "Israel is set to become an exporter
to European and Asian markets for our gas”. "The Israeli new natural gas volumes could find
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thirsty markets in neighboring states that would not obligate construction of expensive export
infrastructure.”

(1) Joseph Nye, Soft Power: The Means to Success in World Politics (New York:
PublicAffairs, 2004), p. 22,47.91. p. 91: “Governments now have to share the stage with
actors who can use information to enhance their soft power and press governments directly,
or indirectly by mobilizing their publics.” P. 22: “Terrorism depends crucially on soft power
for its ultimate victory. It depends on its ability to attract support from the crowd at least as
much as its ability to destroy the enemy’s will to fight.” P, 47: “Some lyrics of popular music
can have political effects... Political messages can also be conveyed by the way sports teams
or stars conduct themselves...”
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MJoseph Nye, Ibid., p. 47: “Hollywood is the world’s greatest promoter and exporter of visual
symbols.” p. 53: “Television appeals to a more segmented market and local content has
proved to be more important in reaching national audiences than the peek into U.S. culture
provided by the typical American product.”

@ Foundation for Middle East Peace, Top News from Israel & Palestine: March 4-10, 2022,
March 10, 2022: https://fmep.org/media/reading/top-news-from-israel-palestine-march-4-
10-2022/?utm
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@ Joanna Dyduch, Karolina Olszewska, Israeli Innovation Policy: an Important Instrument
of Perusing Political Interest at the Global Stage, Polish Political Science Yearbook, vol.
47(2) (2018), p. 276: "Israel is trying to balance traditional foreign policy connections by
increasing its importance and influence."
"This balancing and diversification strategy is related to the neorealist vision (Waltz, 1979)
of freedom and independence in international relations." "Israeli diplomacy desire to look for
partners among those states ‘who are able to look at Israel beyond the Israeli — Arab
(especially Palestinian) conflict’." "Internationalization is also about attracting foreign
(international) investment in the innovative sectors of the Israeli economy.” "An impressive
number of multinational companies have set their sights on Israel, having R&D centers
there.”
(2) RAND Corporation, “Pathways to Peace in the Middle East”, Research Brief, 2021:
https://www.rand.org/content/dam/rand/pubs/research_reports/RRA3400/RRA3486-
1/RAND_RRA3486-1.pdf
Brookings Institution, “Reimagining Regional Integration Post-Abraham Accords”, Policy
Paper, 2022:
https://www.brookings.edu/wp-content/uploads/2025/01/Foresight-Africa-2025-2030-Full-
report.pdf
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@ Yael Teff Seker and Ehud Eiran, “Israel Turns to the Sea”, The Middle East Journal 72, no.
4 , March 2019, p. 630: "The Israeli model should be understood as cumulative and
responsive: a set of external developments led Israel to engage with the seas."
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@ Yael Teff Seker and Ehud Eiran, Ibid, p 625, 626: "The Israeli navy purchased three US-
manufactured, 1,300-ton Sa‘ar 5-class corvettes... These were versatile and offered improved
long-distance reach and command-and-control capabilities." "The response to the threats was
for Israel to purchase six new submarines from Germany... intended to carry nuclear
warheads and provide Israel with a 'second strike' capability." "In November 2013, the Israeli
government decided that the navy would deploy to defend the gas platforms and
infrastructure... as gas was now a major source of energy for Israel."

@ Yael Teff Seker and Ehud Eiran, Ibid, p. 627, 628: "Since 1999, Israeli civil society actors
turned their attention to the protection of the marine environment... Zalul’s marine campaigns
also included attempts to stop land-based pollution of the Mediterranean and Red Seas."
"Israeli academia has buttressed marine-related higher-education infrastructure... The
Mediterranean Sea Research Center of Israel (MERCI) was established in 2012... The
University of Haifa’s MARSCI established several academic maritime centers and
programs."

®Yael Teff Seker and Ehud Eiran, Ibid, p. 630: "Developments in marine technology enabled
and supported Israel’s turn to the sea... New methods of marine mapping and monitoring as
well as deepwater drilling led the way to the gas discoveries... secondary drivers include
growing awareness among nongovernmental organizations and a global framework mostly
through the United Nations Convention on the Law of the Sea."
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@ Michael Mann, The Sources of Social Power, Volume 2: The Rise of Classes and Nation-
States, 1760-1914, Cambridge: Cambridge University Press, 1993, p. 489: "British reformers
began to nurture the intensive sphere as essential to the formation of national citizens...
Eugenics was the ideology that most closely linked family breeding to the nation." P. 658:
"Ethnic economic tensions now worsened... neighborhoods and occupations became more
ethnically segregated... AFL’s antiimmigration lobbying was now a major legislative activity,
reinforcing sectionalism." p. 741: "World War I began as a fusion of two conflicts... a Balkan
struggle... rivalry between two camps of Powers... Austria would seek to crush its
troublesome Serbian neighbor." p. 795: "It was world-historical bad luck for Germany,
resulting from its geographic position, that its militarism produced a world war... Its territorial
position in Mitteleuropa reinforced German hubris".

Also, Richard Falk, The Costs of War: America's Pyrrhic Victories, New York: Routledge,
1999, p. 123, 135

@ Oren Yiftachel. "Ethnocracy: Land, and Identity Politics in Israel/Palestine", University of
Pennsylvania Press, 2006, P.7: elements of democracy and ethnic dominance, creating a
‘mixed regime’ where territorial control is both fluid and rigid, open in terms of economic
and infrastructural functions, yet closed in ethno-national terms. This ‘deconstructive
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territoriality’ allows for selective permeability of borders — facilitating the movement of
capital, technology, and certain populations, while restricting others, thereby preserving
ethnic supremacy.” p.20.21: “Israel’s territorial regime strategically balances the need for
regional and global integration with internal ethno-national control. This results in flexible
spatial arrangements that serve both the state’s functional requirements and its ethno-political
agenda, which fundamentally shapes land and identity politics.”

@ Oren Yiftachel Ibid, p. 35.

@ Richard, Falk, "Israel and the Palestinians: The Limits of Diplomacy." Journal of Palestine
Studies, vol. 28, no. 3, 1999, p. 45-60.

280



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

o CBle ol (planll Badl LS o dihu] cald 288 L 55akall dgalsall dusbicsanl)
WG Kl ) R sl DA e ety JS0 AR aY) Joal

DA e " (Theory of Peripheries 2.0)2.0 <hl¥) )bt Juisi pe oGl
e OSip ol el Jie dso ge calill el Gshall glam s cldllas
O Bl ealy Cunt ga aagill 138 L Laglpad) (e ST Asleellly aaY) daliadl)
3 ¢ Jlu) olad Glae OIS Jaws¥) B8 Jags 0¥ Of LA Sl desill (58
Jsly Ohals U5 Jie dane e Jod gn s Vg GHLY) e Jealsill ) dalas cals
RS

dillally obially (a¥ly Linglyi€ll e Aalal) dac il saal) sl iy e (Dl
Gl 0¥l il GlSE mie w8 alabd) GlasuY) oAby dadliuls
Pla (e obaally dehy3l) aojlia paiied a3 "B e 50 13she Liad dbahuy)
i) el Lihay) jsaall Sl " (MASHAV)GLaL! 4185

2 e iggaa aagai Bale) Jiah Al "AaalY) il gl Jihed o gt (Ua (e
aaiad Yy ¢ el oall Plis) ) i epm¥) Phaal ) L Cangs Y 68 <1948
< S9ally Babaadlly LBV (8 cdadasll Jalanl) e s sy 4 Suad) 56 e

Dhsd A dappall eV Lk (alE Y Lisgeal) (e Al Asjall Gl g
(el amye chaatill L elips s alsY) QU Jas Lehias ) SlelVL s i Lgnle
cre Jeliy cgalial dassg

s LAYy aail) Cilh gajlise tddlagliag &g pdeall g2 TV
sl Lgple caald ) & jlanieal g Apailaal) Gaedll Apld) Jgemdll 3 L yaias) 2ay
e duail) 13 55 (@Yl sl & deelilly dalial) galgal iy cdlihu)

@ Jean-Loup Samaan, “The Long History of Israel’s Outreach to Africa,” Trends Research
and Advisory, December 19, 2021: https://trendsresearch.org/insight/the-long-history-of-
israels-outreach-to-africa/?srsltid=AfmBOorhSkCLBSzMvtc9rq Y11 SBGxLjKk5-
INWmFq2KQ710XyXKkhI5gx

@ Jean-Loup Samaan, Ibid.
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@ Ilan Pappé, op.cit, 2014, p. 118-120.
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@ Jan Lustick, Unsettled States, Disputed Lands, Ithaca: Cornell University Press, 1993, p.
393:“Israel’s predicament stems from the contradiction between wanting the land and not
wanting the people who live on it.”p. 397: “The absorption of nearly half a million Jews from
the former Soviet Union in the early 1990s was viewed as a demographic antidote to the Arab
population threat.”p. 404: “A 1988 Herut party survey revealed that 41 percent of respondents
supported the transfer of Arabs from the land of Israel should a sharp demographic
deterioration occur in the West Bank and Gaza.”
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@ 1dith Zertal and Akiva Eldar, Lords of the Land: The War Over Israel’s Settlements in the
Occupied Territories, 1967-2007, Nation Books, 2007, p. 24:“These pages contain extensive
information about the cost of the successive phases of the settlement project, though a
comprehensive price tag for the entire phenomenon remains elusive due to the systematic
concealment of state funding through various government agencies and Zionist
organizations.” p.101:

“Peace Now identified the Jewish settlement project as the main obstacle to peace,
highlighting that billions invested in settlements were directly taken from poorer
development towns and neighborhoods, thus deepening social inequality and political
tensions.” p. 317:“An army report in 2002-2003 showed that approximately 600 soldiers
were regularly engaged in protecting settlements in the West Bank, costing the state between
1.5 to 2.5 billion new Israeli shekels annually, in addition to other expenditures for security
infrastructure and personnel.” p. 426: “The separation barrier, intended to protect Israelis,
ultimately reinforced the occupation and settlements, sparking international opposition and
peaceful demonstrations that were met with brutal military responses, highlighting the moral
and human rights crisis surrounding the occupation.”, p. 434:“The prolonged labeling of
outposts as ‘illegal’ did not only reveal the ambiguous Israeli discourse but also contributed
to international criticism and political isolation by legitimizing some settlements while
denying others, complicating Israel’s political position.”

@ Avi Shlaim, The Iron Wall: Israel and the Arab World, London: Penguin, 2014, p. 63:

The first phase of the talks got under way in November 1949, the aim being an overall peace
settlement. On the Israeli side it was hoped that peace with Jordan would be valuable in itself
but also open the road to peace with Egypt and Lebanon. However, the government’s latitude
for making concessions was restricted by various domestic considerations. Mapam and the
Communists objected to negotiations with Jordan because they regarded Abdullah as a
British puppet, while Herut was militantly opposed to recognizing his sovereignty over the
West Bank because it claimed this area as part of the Land of Israel. Ben-Gurion appears to
have shared both the left’s suspicion of Abdullah and his British masters and the right’s
unease about giving up Israel’s claim to the whole of mandatory Palestine. But as a pragmatic
politician he realized that no peace would be possible without some Israeli concessions, and
he was ready for border changes based on the exchange of territory.!?
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(1) Amos Oz, quoted in BrainyQuote, “Amos Oz Quotes”, accessed August 5, 2025,
https://www.brainyquote.com/quotes/amos_oz_990950

@ International Criminal Court Pre-Trial Chamber I, arrest warrants issued 21 November
2024; Independent International Commission of Inquiry report to UN Human Rights Council;
Al-Haq, Al Mezan, Palestinian Centre for Human Rights filing to ICC:
https://www.aljazeera.com/news/2023/11/9/three-rights-groups-file-icc-lawsuit-against-
israel-over-gaza-genocide?utm

® Alain Frachon, “Israél ne peut se penser uniquement comme victime, méme si ses blessures
sont profondes”, Le Monde Juif Vu Par, July 1, 2024, https://lemondejuifvupar.com/israel-
ne-peut-se-penser-uniquement-comme-victime-meme-si-ses-blessures-sont-profondes/?utm
“Eyal Weizman, Hollow Land: Israel's Architecture of Occupation, Verso, 2012, p. 93: "The
indecision of these governments was often in fact structural; successive Israeli governments
decided not to risk splitting public opinion by outlining a clearly defined policy on this deeply
divisive issue; instead, they let events take their course."”
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@ Amal Saad, Ghorayeb, Hizbullah: Politics and Religion, London and Sterling, VA: Pluto
Press, 2002, p. 119: So effective was this strategy of deterrence, that Israel not only failed to
expand its occupation beyond the security zone after 1985, but announced in 1999 its
intention to unilaterally withdraw from the occupied zone by July 2000. Hizbu’llah therefore
prides its ‘war of attrition’ against Israel for creating a ‘great dilemma’ for its government,
Knesset, military, and society in general, who were all divided over whether a withdrawal
should be unilateral or accompanied by security guarantees, or within the context of a peace
agreement.%/ In any event, it was the Israecli government’s admission of ‘defeat’ that has
proven to Hizbu’llah that its resistance logic is a sound one.
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https://www.aljazeera.net/politics/2019/5/6
@ Jacob, Davis, How the Weak Deter the Strong: Airpower, Technological Regression and
the Coercion Balance in the Gaza Strip, Durham Middle East Papers No. 101. Durham:
Durham University, July 2020, p. 11: "Hamas has reduced the damage airstrikes can do by
constructing tunnels and embedding military assets in civilian sites. Concurrently, it has
increased the harm it can inflict in return, through rockets, offensive tunnelling and
incendiary kites." Such ‘method-based’ strategies are not dependent on their military
effectiveness for their success. Even if the damage they cause is limited, or they are
effectively countered by the IDF, they still fulfil their objectives of harassing Israel and
making it pay a cost for its policy towards Gaza."
® Davis, Jacob, Ibid, p. 64,18: "By recognising Israel’s casualty tolerance as its centre of
gravity, Hamas has effectively deterred Israel from a ground sweep of the Gaza Strip. It has
augmented its deterrence against ground offensives through its exploitation of ‘lawfare’ and
its internal tunnel network. Concurrently it has constructed methods of compellence that are
difficult to counter from the air, including projectiles, attack tunnels, and, most recently,
ostensibly non-violent, ‘sub-lethal’ methods.""Selective targeting can more effectively
manipulate costs and benefits, and thus more effectively coerce an enemy. The strategic
bombing campaigns of the Second World War provided the testing ground for both
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approaches, culminating in the development and release of the supreme instrument of inter-
state coercion, the atom bomb."

@ Davis, Jacob, Ibid, p. 15, p. 64: "Coercion differs from brute force in that it leaves choice
to an enemy, whereas brute force gives them no option but to comply. In reaction to these
methods the IDF continues to innovate tactically in the absence of a strategic response."

@ Economic costs of the Israeli occupation for the Palestinian people: the economic impact
of the Israeli military operation in Gaza from October 2023 to May 2024, UNCTAD Report
(A/79/343): https://www.un.org/unispal/document/unctad-report-10sep24/

Mtanes Shihadeh, "The Estimated Cost of the Gaza War on the Israeli Economy", Arab
Center Washington DC, January 27, 2025: https://arabcenterdc.org/resource/the-estimated-
cost-of-the-gaza-war-on-the-isracli-economy/
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@ Shlomo Swirski, The Cost of Occupation: The Burden of the Israeli-Palestinian Conflict,
Tel Aviv: Adva Center, 2008, p. 10,16,19, 26: p.10:"Each of the Palestinian uprisings...
caused a contraction in economic activity: a decrease in tourism, contraction of investments,
increase in unemployment, a reduction in the purchasing power of Israelis... Since then, the
Israeli economy has experienced continuous growth, but only on the Israeli side of the Green
Line." p.16:"The military victory in 1967 transformed Israel into a regional military power.
This new status imposed a heavy burden on defense spending... the defense budget grew until
it reached about a third of the total state budget." p.19:"The occupation is a burden for the
state budget not only because of defense expenditures... In the course of the four years
between 2001 and 2005, cuts were made amounting to approximately NIS 65 billion — the
largest budget cuts ever made... The budget cuts affected all the social services in Israel —
health, social welfare, education, higher education, housing, and above all, the social security
system." p.26:"The large budget cuts made following the second Intifada had a detrimental
effect on higher education budgets. In the six years between 2000 and 2005, the government
budget for higher education, per student, declined by 19%... Only 30% of those who
graduated from high school in 1998 enrolled in academic institutions by 2006... The
education gap between Israel and Western countries is liable to increase."

@ Israeli Apartheid Week, An Even Bigger Success in 2019,
https://www.bdsmovement.net/news/isracli-apartheid-week-even-bigger-success-2019
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@ Human Rights Watch, World Report 2019: Israel and Palestine,
https://www.hrw.org/world-report/2019/country-chapters/isracl-and-palestine?utm _

@ Michael Robbins and Amaney A. Jamal, “Arab Public Opinion Constrains Normalization
with Israel”, Foreign Affairs, June 2025, https://www.arabbarometer.org/media-news/press-
release-foreign-affairs-article-how-arab-public-opinion-constrains-normalization-with-
israel/?utm

"Support for normalization collapses. Public backing for normalization with Israel fell post
October-7, including in countries that signed the Abraham Accords. In none of the seven
countries surveyed by Arab Barometer in 2023-2024 did support exceed 13%. In most
countries, this marks a small decline from already low levels." "In Morocco, which
normalized relations with Israel in 2020, support fell from 31% in 2022 to 13% after October
7,2023."
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@ "How Israel is trying to impose a new regional order in the Middle East", Le Monde,
October 2024: https://www.lemonde.fr/en/international/article/2024/10/02/how-israel-is-
trying-to-impose-a-new-regional-order-in-the-middle-east 6727932 4.html?utm_source
"Every attempt to date has had the opposite effect to that which had been expected." "Israeli
ground forces continued to penetrate into Lebanese territory. .. while Israeli fighter aircraft
have continued to carry out strikes over an infinitely larger geographical area.”

@ Michael Robbins and Amaney A. Jamal, op.cit, 2025: "Daily protests across the region
may not prompt major policy reversals, but they limit what autocratic governments can
do.""Arab leaders remain reluctant to challenge Israel directly—yet are also unwilling to
confront public backlash by advancing closer cooperation."

® Dylan Kassin & David Pollock, Arab Public Opinion on Arab-Israeli Normalization and
Abraham Accords, The Washington Institute, July 15, 2022:
https://www.washingtoninstitute.org/policy-analysis/arab-public-opinion-arab-israeli-
normalization-and-abraham-accords?utm_: "The percentage of those who view the Abraham
Accords favorably in Saudi Arabia, Bahrain, and the UAE has dropped over the past year to
a minority view, hovering between 19% to 25%." "Support for business and social ties with

291



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

posl Aaadliid SV Jad BUSH agl B a8y LELY) popdall oli (sl
g gy peall Jie 1S (5 dgmaay chang¥) BHall o Gays Ul 2l Jods
cBaliae daadll) ildllas JS5 salelg
e ¥l GHall B (SpaVIm Lihu) podall G 2USH (sl gdsy
idgy (58 smay (Sia¥) gemall sl galil Jie (6 Al i) sl
Ll A Aubiadl i 3gane i Y Ladyed of oy cligys CuallS dudlia
slginl o Gl Gulaa elils pa Goladll (e 5:S5lly (gSuall 3gagll padis o
sy iy 38 Joaill 3a L ASue pe lpaly duleglall e 5T aldiel aa ccilangil)
i) b i) e dald AV - ALY A Cillass Lualsy) cilallasl)

M), gaalaill sl

Ladlal) Luaggall Agal) 588 (38 aeil) : Lbliass —1

Cun igall g piall anls A Lt lasall sl ddheanll el Ui
Lombih) 3sed) (o3l @l Boi Cpishandlil) (gal SIS saill e o ol jelay
oadly el C cinlacddll 3o Gelat of adsiall (ad clalasy) o3a il s s
el Cpaiad) A 35ed) ISl xe

dalel 3 ddlaia (g ) Aapal) ddall aim dides (e dang e sanll Coglinl) 12

hyaanall aclall lagd L)t opueea Gk alel (il aecan 3 cdoladl 138ea 1l 4w
sahral) lall G i Omra s alal G s 3 Dal dnye

Israelis has become more varied, with some Gulf populations showing openness to such
informal relations despite official disapproval.”

@ Paul K. MacDonald and Joseph M. Parent, "The Dynamics of US Retrenchment in the
Middle East”, Strategic Studies Institute & U.S. Army War College Press, May 29, 2024,
https://publications.armywarcollege.edu/News/Display/Article/3789938/the-dynamics-of-
us-retrenchment-in-the-middle-east/.

@ Sergio DellaPergola, “World Jewish Population, 2020, in The American Jewish Year
Book 2020, ed. Arnold Dashefsky and Ira M. Sheskin, Cham, Switzerland: Springer, 2020,
p-17:
https://www.jewishdatabank.org/content/upload/bjdb/2020 World Jewish Population %28
AJYB_DellaPergola%?29 FinalDB.pdf?utm: “the slow rhythm of Jewish population growth
has somewhat recovered, with an increase of 704,000 through 2010, reflecting the robust
demographic trends in Israel and Israel's increasing share of the world”.
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@ Sergio DellaPergola, Ibid: p. 10: "At the same time, Jewish majority status in the state of
Israel faces a significant demographic challenge vis-a-vis the more rapidly growing
Palestinian Arab population within the boundaries of the State of Israel as well as in the West
Bank and Gaza."

@ Human Rights Watch, op.cit, 2021.
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(1) Hani Awad, "Israeli Colonial Governance vs. Palestinian Resistance: An Institutional
Genealogy," Middle East Critique, published online June 28, 2023, Taylor & Francis Group,
https://www.tandfonline.com/doi/epdf/10.1080/19436149.2023.2229678 need Access=true
p. 45: "However, this strategy had limited efficacy in Gaza, where the Palestinian
organizations were able to endure." p. 422: "Between January 2008 and October 2021,
successive Isracli military operations led to killing more than 5,900 people... However,
despite the vertical and horizontal layers of occupation and siege, resistance organizations,
led by Hamas, have used the primitive capabilities at their disposal... to engage in a military
‘race of deterrence’... as demonstrated recently in the ‘Sword of Jerusalem’ Battle of May
2021."

(@Hani Awad, Ibid, p. 423: "During a battle in November 2012 that lasted less than a week, a
Hamas missile with a range of over seventy kilometers was able for the first time to reach the
city of Tel Avi... In the Summer 2014 war... a more advanced missile capability with a range
of over 160 kilometers (in the war of 2021, the range had increased to 250 kilometers)."

® Hani Awad, Ibid, p. 401: "In the summer of 2021,Muntaser al-Shalabi disappeared after
carrying out a shooting attack against an Israeli security checkpoint south of Nablus but was
arrested less than four days later near Ramallah." p. 405:"Consequently... ICG in the West
Bank produced a new pattern of anti-institutionalized resistance which manifested itself in
the emergence of what could be termed ‘junior leaders”.
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@ Lydia Saad, “Americans Back Israel's Military Action in Gaza by 50% to 45%,” Gallup,
November 2023,  https://news.gallup.com/poll/545045/americans-back-israel-military-
action-gaza.aspx:

"Half of Americans approve of Israel’s military action in the Hamas-led Gaza Strip, and 45%
disapprove."

"Solid majorities of Republicans (71%) approve of Israel’s military actions in Gaza.
Conversely, more than six in 10 Democrats (63%) disapprove." "Adults younger than 35
(67%), and people of color (64%) disapprove."

2025 545 26 ¢cphad T g ol Baniall SV 3 AualS] dabalee Alla 750 sl b 38 ")
https://ultrapal.ultrasawt.com
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east/article/2025/07/29/israeli-human-rights-group-accuses-israel-genocide-gaza
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@ Sanam Vakil, “International opinion has rounded on Israel, but it’s not enough to force
Netanyahu’s hand,” The Guardian, May 21, 2025,
https://www.theguardian.com/commentisfree/2025/may/2 1/international-opinion-israel-
netanyahu-gaza-war
2025 945 20 cAliaall Gesdl) caxll Baa (BE A GG Cia Biley ameal) atg c DlaaY) s ")
https://alghad.com/
@ "Isolated and Defiant, Isracl Vows to ‘Stand Alone’ in War on Hamas," r/worldevents
(Reddit), accessed August 10, 2025,
https://www.reddit.com/r/worldevents/comments/1cq8pmw/isolated and defiant israel vo
ws_to_stand alone/?utm
Carmen-Cristina Cirlig, "Review of the EU-Israel Association Agreement," European
Parliamentary Research Service, May 20, 2025, https://epthinktank.cu/2025/06/12/review-
of-the-eu-israel-association-agreement/?utm
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M U.S. Congressman Sean Casten et al., "92 House Democrats Demand Oversight Into
Humanitarian Efforts in Gaza Amid Starvation Crisis," official letter to Secretary of State
Marco Rubio, July 2025: https://casten.house.gov/media/press-releases/casten-92-house-
democrats-demand-oversight-into-humanitarian-efforts-in-gaza-amid-starvation-crisis?utm
@ David Lawder, “IMF Says Escalation of Middle East Conflict Poses Significant Economic
Risks,” Reuters, October 3, 2024, https://www.reuters.com/world/middle-east/imf-says-
escalation-middle-east-conflict-poses-significant-economic-risks-2024-10-03/?utm_
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(1) Harvard University, Harvard Youth Poll Spring 2024, Institute of Politics, Harvard
Kennedy School, March 14-21, 2024, https://iop.harvard.edu/youth-poll/47th-edition-
spring-2024

@ Charlie Summers and Rossella Tercatin, “At Jerusalem ‘peace summit,” thousands demand
end to Gaza war, two-state solution,” Times of Israel, May 10, 2025,
https://www.timesofisrael.com/thousands-demand-end-to-gaza-war-two-state-solution-at-
jerusalem-peace-summit/?utm
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(1) Polly Bronstein, “Polarization and the Hidden Isracli Center: Reforming the Israeli
Political System, March 3, 2025: https://sapirjournal.org/diversity/2025/polarization-and-
the-hidden-israeli-center/

@ Shlomo Sand, The Invention of the Jewish People (New York: Verso, 2014),
https://archive.org/details/pdfy-tK IHC34yngmDtslV/mode/2up p. 9: "Some elements had
not been given sufficient attention, others were immediately swept under the historiographers'
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rug, and still others were 'forgotten' because they did not fit the ideological needs of the
evolving national identity."

(1) Dahlia Scheindlin, "The Logic behind Isracl’s Democratic Erosion,” The Century
Foundation, May 29, 2019, https://tcf.org/content/report/logic-behind-israels-democratic-
erosion/?utm
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(1) Human Rights Watch, “Isracl/Palestine: An Abyss of Human Suffering in Gaza —
Unchecked Crimes Against Humanity and War Crimes,” news release, January 16, 2025,
https://www.hrw.org/news/2025/01/16/isracl/palestine-abyss-human-suffering-gaza?utm

@ Anthony, C. Ross, Daniel Egel, Charles P. Ries, Craig A. Bond, Andrew M. Liepman,
Jeffrey Martini, Steven Simon, Shira Efron, Bradley D. Stein, Lynsay Ayer, and Mary E.
Vaiana., The Costs of the Israeli-Palestinian Conflict. Santa Monica, CA: RAND

303



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

Gusoaall WS 5 Jlad¥) Al @) ¢ b - Sl ghyall Glaw b
gl Apmala Aoy cUalie Dol g gl 83Y oY Leaty Aol flS
) gl i) od o) e L saselly adl Guasinal) On silly aelall e digh
e gran Wlea i (bl ae Habull Al Qs ) Galh Caag
bl e laia¥ly asboud) Gl o Alla g a3 3 L) A1) agial)
—ulacldl) gyl piieds . Adbidal) dam gl il Kl o Ll (3an b (Aa
o3 (bl suse s s tleganall 038 G (o) CDAY jgna i)
o S 1o ST Callge Cpadl i Gin (B cdalud) cibigully dacaglinl Jglal)
(Maoz and McCauley sl (eY) Ciign ool 38 dysuss (6Y daialy duialae
.2008)

(affective bl Glain¥) sl e IS @iy 3l clpddl b
elany) mal) 8 salfie gl (Sen Lae cSuall 038y polarization)
olai Cpad) g LS Dl G alal) Olama) laa glag b)) bl
slad duilalall gdflse o Bpamiall MR angill dayy AE Cus cdiaY) Claagl)
Bygems ddaiyall LBIAY) Claagl) olad Sl Dslis Slad) el Laiws < AY) oyl
edyall 8 Lgdlges (L) pu)

AR S 5l el b aged Slanngil @y 8 Dsandl Sl ol
te L Algall Clusge il 23ga5 ¢ o ldiaW¥ly casbiad) agiial) 22ed e ) L
B3 gally Ladsy) ciliaatll dgalse 8 833ge ntl i )i Aelia

Corporation, 2015,
https://www.rand.org/content/dam/rand/pubs/research_reports/RR700/RR740-

1/RAND RR740-1.pdf?utm

@ Lotem Bassan-Nygate and Chagai M. Weiss, “Party Competition and Cooperation Shape
Affective Polarization: Evidence from Natural and Survey Experiments in Israel,” June 11,
2021, 21-22: https://www.chagaiweiss.com/papers/published/BW_CPS.pdf

) Tal Orian Harel, Nimrod Nir, and Eran Halperin, "A Threat to Cohesion: Intragroup
Affective Polarization in the Context of Intractable Intergroup Conflict," Journal of Conflict
Resolution 69, no. 2-3, 2025,
https://journals.sagepub.com/doi/full/10.1177/00220027241247033?utm_

304



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

A2 Ll ) s ¢ aall a5 (gpustll 23y O35l Sy ¢ Ml
Gogall gordall diie o Hale S 3515 casl) dihud 4alsi Lot dliass
-8 )50

e e lagial) g pde Joa GalihuY) Al o duaalsh Sladl Ky
o YY) e o 3 flgbles Alsal) dusa Jsn s3ms bl (A Ui combin Jan
leie o) o 0381 (o ns (G edihad Bles S Al SmhYL o)
Lol () ddily fg)lsh Allay Lle Dgnd 3l Lo clgast damil) ) (2500

356 (il giceall anan D3] ) duall gl gl o)y sl ) dad cidiS S
S ALEY) 138 Gae oo cAaal) ddall B Spia Cilihagine aufy 8 gl
Dl alall Llad Jsa bl Gl ag0n e sguall Lbs colely

Sl S aey e bl 8 Laed K il BUT cilagalindl o3 el
2030 ale sai adgiall lany) sehal cdamylall — dalall ydgally

Aannagill Cilagalall G O dwaia o Datene baas "SI dihudl’ 5 5de Jiass
(onsbiadly (gunll dned ady ¢ gpuatll alailla . ajlally JalAl) ) e Jaleally
GeY) O elall OGO L ¢ aienn i glias ulie Adss dlie ) a5
Algall Jala dae LaaVls dusbid) Jagaaall (e 235 Slaidly

pass Bile] Al () (sl LY o B gyluadl ad odilaal
Isana aali dilke cAaloally dacladdl dacsdll (e eda Balaiuls Jihu e (oadilia)

@ Robert H. Mnookin, “The Internal Israeli Conflict: The Past, Present and Future of Israel’s
Settlements,” Negotiation Journal 21, no. 2, April 2005: p. 168: hundreds of thousands of
Israelis are convinced, intellectually and emotionally, that if Israel keeps hold of the occupied
territories, it will cease to exist — nothing less than that. Hundreds of thousands of other
Israelis are convinced that if Israel pulls out, it will cease to exist — nothing less than that..
.. Both sides are armed with precedents and expert opinions, indications that appear to them
infallible. Both sides sense an imminent catastrophe. Both sides share a sense of emergency."
(Oz 1983, cited in Mnookin 2005, p. 168). "The depth of this conflict has been exposed and
brought to a head by Prime Minister Ariel Sharon’s plan... to remove all Jewish settlers from
Gaza and from four small settlements in the West Bank."
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Abstract

This research addresses the right of peoples to self- determination
and the legitimacy of resistance movements in self-defense according
to the principles and rules of public international law. It affirms the
Palestinian people’s right, like other nations, to self- determination and
the establishment of an independent state in accordance with legitimate
international resolutions. The study also highlights the Palestinian
struggle through uprisings, revolutions, and both armed and peaceful
movements aimed at liberation from colonialism and resisting it by all
available means to prevent the Judaization of the Palestinian state and

the expansion of settlements.
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Abstract

This study analyzes the role of feminist theory in the development of
what 1s known as "gender," as it sought to establish a significant
position for women within societies in various fields and disciplines. It
also analyzes the impact of this development on the present and future.

Following an academic methodology, this study attempts to present
a critical, forward-looking study by defining feminism, its stages of
development, its intellectual trends, and its criticisms, while also
discussing and analyzing the implications of its trends and ideas for
societies.

Keywords: Feminist movement, feminist theory, gender, women's
empowerment, female dominance.
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Abstract

This study addresses the issue of international responsibility for
damage resulting from the peaceful use of nuclear energy, a subject that
raises critical legal, environmental, and sovereignty-related challenges
under public international law. The central research question explores
the extent to which international law successfully regulates peaceful
nuclear activities and provides effective mechanisms of accountability
in cases of nuclear harm, whether caused by negligence or inherent risk.
The study aims to assess the legal framework governing nuclear safety
and security, analyze state obligations, and evaluate both fault-based
liability and risk-based liability as legal grounds for international
responsibility. Particular focus is given to international instruments
such as the Paris and Vienna Conventions, as well as liability regimes
under space law in cases involving nuclear-powered objects. The
findings affirm that while the right to peaceful use of nuclear energy is
recognized, it is not absolute and must comply with strict safeguards to
prevent transboundary harm. The study highlights the urgent need to

revise liability treaties, establish an international compensation fund,
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and adopt a precise legal definition of "peaceful use" to avoid
conflicting interpretations. Key legal concepts discussed include:
peaceful nuclear use, international liability, nuclear damage, risk-based
theory, wrongful acts, international safeguards, transboundary
compensation, IAEA, state sovereignty, Paris Convention, and Vienna
Convention.

Keywords: Nuclear Damage, Peaceful Use of Nuclear Energy,
International Responsibility, Risk-Based Liability, International
Wrongful Act.
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Introduction

The issue of the peaceful use of nuclear energy stands among the
most pressing and controversial matters in contemporary international
law, owing to its highly sensitive nature and the multifaceted
intersections it presents—political, economic, technical, and legal
alike®). These dimensions render it a subject of significant debate
within public international law. In recent decades, developments in
global energy demand have prompted both developed and developing
states to pursue diversification of energy sources and to seek more
efficient and sustainable alternatives®. Within this context, the peaceful
nuclear option has emerged as a strategic choice, directly tied to
sustainable development goals and the urgent need to reduce
dependence on finite fossil fuels®.

Peaceful nuclear energy, in fact, offers promising potential across
numerous domains, including large-scale electricity generation,

advanced medical applications, water desalination, and critical uses in

(1) Scheinman, L, Nuclear non-proliferation: A study in international law and policy.
University of Washington Press, 1997, p. 15

@ International Energy Agency, World energy outlook 2022. IEA Publications, 2022, p. 32
@ United Nations, Transforming our world: The 2030 agenda for sustainable development.
United Nations, 2015, p. 9
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agriculture and industry. As such, it has become a cornerstone of
scientific and technological advancement in the 21st century(?2),
International treaties and United Nations instruments have enshrined
the right of states—without discrimination—to develop and use nuclear
technology for peaceful purposes, most notably under the 1968 Treaty
on the Non-Proliferation of Nuclear Weapons (NPT)®). Article IV of the
NPT explicitly recognizes this right as one of the treaty’s three
foundational pillars, alongside nuclear disarmament and non-
proliferation, while emphasizing the importance of adhering to the
international safeguards regime administered by the International
Atomic Energy Agency (IAEA) to ensure the legitimacy of such uses™®.

However, although this right is recognized under international law, it
1s neither absolute nor unconstrained. Rather, it is governed by a set of
stringent legal obligations imposed by general international law and
multilateral treaty frameworks®). Indeed, nuclear activity—despite its
peaceful label—remains inherently hazardous, due to the potential for
catastrophic environmental, health, and economic harm, particularly
where such consequences transcend the territorial jurisdiction of the
state in which the activity originates'®). Thus, the question of

international legal responsibility is inescapably central in this context(".

@ World Nuclear Association, Nuclear power in the world today, 2024

@ Weiss, E. B, The promise of nuclear energy: Challenges for the 21st century. Routledge,
2017, p. 76

® United Nations, Treaty on the Non-Proliferation of Nuclear Weapons (NPT), Art. IV, 1968,
Art. IV

(4) TAEA, International safeguards: History and overview. International Atomic Energy
Agency, 2023

®) Henderson, J, International nuclear law and regulations. Cambridge University Press,
2019, p 118.

® Kunz, J, Transboundary nuclear harm and international law. Environmental Policy and
Law, 46(4), 20, 2016, p. 204

() M. Fitzmaurice & O. Elias (Eds.), Contemporary issues in international law, Oxford
University Press, 2020, p. 151
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A fundamental legal dilemma arises here: To what extent can
traditional rules of state responsibility, which are often premised on
establishing fault or internationally wrongful acts, effectively address
the unique nature of nuclear harm? Many nuclear-related damages may
occur even when the state has exercised due diligence, implemented all
necessary safeguards, or where harm results from complex technical
failures or circumstances beyond human control®. Consequently, new
legal approaches have emerged—most prominently, the theory of risk-
based liability, which holds a state liable solely by reason of harm
occurring and a causal connection to the nuclear activity, without the
need to demonstrate fault or legal breach®.

Tragic events such as the Chernobyl disaster of 1986 in the former
Soviet Union and the Fukushima nuclear accident in Japan in 2011 laid
bare the fragility of the international legal system in dealing with
nuclear catastrophes, both in assigning responsibility and in securing
adequate compensation mechanisms®). These incidents have further
revealed a significant gap between the sovereign ambitions of states to
develop nuclear capacity and their corresponding legal duties to prevent
transboundary harm and to adhere to international notification and
cooperation obligations®.

Accordingly, the regulation of the peaceful use of nuclear energy
necessitates a comprehensive reassessment of the current legal
frameworks, and the development of more effective mechanisms for
prevention, accountability, and reparation, striking a delicate balance
between the sovereign right to development and the collective right of

(D Bodansky, D, Nuclear energy and international law: Strict liability and risk, Oxford
University Press, 2010, pp. 55-56

@ O’Keefe, R, Liability for nuclear damage in international law, Routledge, 2015, pp. 78-79
® Hasegawa, M. (2012). Legal challenges following the Fukushima nuclear disaster. Journal
of Environmental Law, 24(1), 2012, p 110,

@Klabbers, J, An introduction to international law (3rd ed.). Cambridge University Press,
2013, p. 167
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the international community to a safe and stable environment™. In this
regard, the question of international responsibility and compensation
for nuclear damage is indispensable to the formation of a fair and
coherent legal order in the nuclear domain‘®.

In light of the foregoing, the central research question that this study
seeks to explore is the following:

To what extent does public international law succeed in
regulating the peaceful use of nuclear energy and in establishing an
effective regime of international accountability for resulting harm,
given the legal and technical challenges inherent to this high-risk
activity?

This core question gives rise to several subsidiary inquiries,
including:

- To what extent is the distinction between peaceful and military uses

of nuclear energy clearly articulated in international treaties?

- How effective is the IAEA’s system of safeguards and international

oversight?

- Are fault-based and risk-based theories of liability adequate legal
bases for assigning international responsibility?

- Do existing international instruments—such as the Paris and Vienna
Conventions—provide a sufficient legal framework for
compensating nuclear damage?

The significance of this research lies in its treatment of a complex
and evolving legal topic that sits at the crossroads of state sovereignty,

international ~ responsibility, technological development, and

@ Schmidt, S., & Amann, J, The future of nuclear liability regimes: Balancing development
and environmental protection. International Environmental Law Review, 32(2), 2018, p. 88
@ United Nations Environment Programme, Environmental governance and nuclear safety,
UNEP, 2017, p. 45
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environmental protection. It addresses a reality in which states are
increasingly turning to nuclear energy amidst global energy crises and
environmental imperatives, while the legal mechanisms for managing
its risks remain fragmented or underdeveloped. This study contributes
to filling a critical gap in legal scholarship, offering a timely evaluation
of the effectiveness of international legal frameworks in reconciling the
sovereign right to peaceful nuclear development with the imperative of
safeguarding humanity and the environment—particularly given the
persisting disparity in access to nuclear technology between
industrialized and developing nations.

From a methodological perspective, this research adopts a critical
analytical approach, examining the texts of relevant international
treaties, analyzing pertinent legal doctrines and jurisprudence, and
reviewing practical experiences and case studies that have exposed
shortcomings in the existing legal system. The study also employs a
comparative legal method, particularly in its assessment of the Paris and
Vienna liability regimes, evaluating their effectiveness in addressing
nuclear damage across different legal systems, and engaging with
scholarly proposals aimed at reforming and strengthening the

international responsibility regime in this field.

1. Legal Framework for the Regulation of Peaceful Uses of
Nuclear Energy

The peaceful use of nuclear energy has proven to be an effective
means of achieving numerous benefits for states, earning it a prominent
position within the sustainable development strategies of developed

countriesY. In parallel, developing nations have sought to benefit from

@ World Nuclear Association, Nuclear power and the environment, 2024.
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these peaceful applications, exercising their sovereign right to exploit
natural resources and to determine their environmental and
developmental policies, in accordance with the Charter of the United
Nations and the principles of international law—particularly Principle
2 of the 1992 United Nations Conference on Environment and
Development (UNCED) Declaration(!). International treaties have
played a pivotal role in affirming this right, while also emphasizing the
necessity of granting preferential treatment to developing countries to
enable their effective access to the advantages of this technology'®.
However, the right to the peaceful use of nuclear energy is
intrinsically linked to legal obligations. The notion of “peacefulness” in
this context—as defined by the Treaty on the Non-Proliferation of
Nuclear Weapons (NPT)—is limited to non-military uses of nuclear
energy®. Therefore, while the equitable access of all states to such
technology is recognized, this right is not absolute and must be
exercised within the confines of established legal frameworks(*).
Notably, it must not result in transboundary harm. Should such harm
occur due to the misuse of nuclear technology, the responsible state
incurs international responsibility and is obligated to provide

compensation for the resulting damage®.

@ United Nations, Rio Declaration on Environment and Development, 1992

IAEA, Technical Cooperation and Developing Countries. International Atomic Energy
Agency, 2020.

United Nations, Treaty on the Non-Proliferation of Nuclear Weapons (NPT), 1968, Art. IV
® United Nations, Treaty on the Non-Proliferation of Nuclear Weapons (NPT), 1968, Art. IV
@ Joyner, D. H, Interpreting the Nuclear Non-Proliferation Treaty, Oxford University Press,
2011, p 65.

(5) Bodansky, D, Op.cit, p. 50. - International Law Commission, Draft Articles on
Responsibility of States for Internationally Wrongful Acts, with commentaries. United
Nations. Retrieved from, 2001, Art. 31.
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1.1. The National Authority in the Peaceful Utilization of

Nuclear Energy

Article IV of the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) affirms the inalienable right of all State Parties to
access and utilize nuclear technology for a variety of peaceful
purposesV). This right must be exercised in a manner that ensures a
balanced relationship between the entitlements of States and their
corresponding obligations, without discrimination or the application of
double standards®. The peaceful use of nuclear energy is recognized as
one of the three fundamental pillars of the NPT, and as such, no undue
restrictions should be imposed on the transfer of nuclear materials,
equipment, or technology for peaceful purposes to States Parties that
are subject to comprehensive safeguards agreements with the
International Atomic Energy Agency (IAEA)(®). Furthermore, any
measures that hinder the peaceful use of nuclear energy in a way that
contradicts the letter or spirit of the Treaty are considered inconsistent
with its objectives®. States possessing nuclear technology bear a legal
and moral obligation to assist non-nuclear-weapon States in acquiring
and benefiting from such technology in a fair and equitable
manner®. This principle reflects the broader objectives of international
cooperation and development embedded in both the NPT and the United
Nations Charter®,

@ United Nations, Treaty on the Non-Proliferation of Nuclear Weapons (NPT), 1968
@Joyner, D. H, Op.cit, pp. 6669

® JAEA, Safeguards Agreements and Additional Protocols. International Atomic Energy
Agency, 2023

(4) Findlay, T, Governing the Atom: The IAEA, the NPT, and Nuclear Disarmament,
International Institute for Strategic Studies, 2010, p. 109

®)Scheinman, L, Op.cit, p. 21. - IAEA., Technical Cooperation and Nuclear Technology
Transfer, International Atomic Energy, 2020

® United Nations, Charter of the United Nations, 1945, Art. 1(3)
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1.1.1. Establishing States’ Right to the Peaceful Use of Nuclear
Energy

International treaties constitute the fundamental framework
regulating the right to the peaceful use of nuclear energy, notably the
Treaty on the Non-Proliferation of Nuclear Weapons (NPT), which
guarantees this right. The United Nations Charter also addresses this
right within broader legal principles®®. Accordingly, this discussion will
examine the right to peaceful nuclear energy use within the context of
the UN Charter and General Assembly resolutions, alongside the
Security Council’s recognition of states’ rights to nuclear technology,
concluding with an analysis of this right under the NPT framework®.

International treaties have not explicitly defined the right to peaceful
nuclear use, nor was it expressly mentioned in the UN Charter, given
the confidential nature of nuclear technology at the time of the Charter’s
drafting—considered a “pre-nuclear era” document*). Nevertheless,
this right is grounded in the Charter’s principles of international peace
and security, encompassing economic, social, and cultural dimensions,
in addition to the internationally recognized principle of development®.

The Charter’s Preamble and provisions emphasize the importance of
economic and social cooperation and the enhancement of living
standards worldwide. Peaceful nuclear energy can contribute to
sustainable development and improved quality of life, as neglecting
developmental needs risks conflicts that undermine stability and
progress®. Globally, nuclear energy plays a critical role in electricity

@ United Nations, Treaty on the Non-Proliferation of Nuclear Weapons (NPT), 1968
@ United Nations, Charter of the United Nations, 1945

@ Joyner, D. H, Op.cit, pp. 55-59

@ Spector, L. S, The New Nuclear Nations. Vintage Books, 1984, p. 22

®) United Nations, Charter of the United Nations, 1945, Arts. 1(3), 55

® Weiss, E. B,Op.cit, pp. 76-78
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generation, serving as an effective solution to energy deficits and
supporting development while maintaining acceptable living standards
in developing countries, provided its use remains exclusively
peaceful®.

Aligned with this approach, the UN General Assembly, in its Tenth
Special Session on Disarmament (1978), stressed the necessity of
reducing nuclear weapon risks without hindering the advancement of
peaceful nuclear energy uses'?). It underscored states’ rights to
implement peaceful programs that support economic and social
development. The Assembly also highlighted the International Atomic
Energy Agency’s (IAEA) role in supporting these uses, fostering
international cooperation, enhancing nuclear facility safety, and
providing technical assistance to developing countries for sustainable
development( ). The Assembly affirmed states’ right to non-
discriminatory use of peaceful nuclear technology and placed
responsibility on developed countries to assist developing nations in
meeting their nuclear energy needs for economic and social
advancement™®.

Practical precedents include the UN Security Council’s 1981 call
upon Israel to refrain from destroying the Iraqi nuclear reactor,
affirming Iraq’s right to compensation, sovereignty, and the right of
states—especially developing countries—to develop peaceful nuclear
programs addressing developmental needs while respecting non-
proliferation objectives®. During the Iranian nuclear crisis, the Security

Council reiterated states’ rights to peaceful nuclear use and the

@ World Nuclear Association, Nuclear Power in the World Today, 2024

@ United Nations General Assembly, Tenth Special Session on Disarmament, 1978

(3) JAEA,Technical Cooperation and Nuclear Technology Transfer. International Atomic
Energy Agency, 2020

@ Findlay, T, Op.cit, pp. 109111

® United Nations Security Council, Resolution 487 (Iraq Nuclear Reactor), 1981, Res. 487
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importance of unhindered international cooperation, emphasizing
compliance with the NPT and international safeguards®.

Consequently, developing states hold sovereign rights to plan and
implement peaceful nuclear programs supporting sustainable
development, conditioned on prohibiting military use and adherence to
international safeguards®.

The TAEA was established to promote the peaceful use of nuclear
energy globally, prior to the NPT’s adoption, which remains the
cornerstone treaty for nuclear non-proliferation®. The NPT is founded
on three pillars: nuclear disarmament, non-proliferation, and the
inalienable right of states to peaceful nuclear energy use. The treaty
affirms states’ rights to research, development, and peaceful utilization,
encourages scientific and technological exchange, and obliges
developed states to assist non-nuclear states in peaceful uses, restricting
nuclear activities to peaceful purposes without specific limitations on
technologies such as enrichment or the nuclear fuel cycle®.

The TAEA Statute defines its primary objective as promoting
peaceful nuclear energy use in fields of peace, health, and development,
supporting member states in research and application without imposing
political or economic conditions'®). The Agency provides necessary
materials and services while respecting states’ rights and applying

safeguards to prevent military use®.

@ Boese, W, Iran Misses Nuclear Deadline; Security Council Warns. Arms Control Today,
36(8), 2006.- United Nations Security Council, Resolution 1696 (Iran Nuclear Program), UN
Doc, 2006, Res. 1696

@Bodansky, D, Op.cit, pp. 48-50

&) TAEA, Statute of the International Atomic Energy Agency, 1957

@ United Nations, Treaty on the Non-Proliferation of Nuclear Weapons (NPT), 1968, Art.
IV.- Joyner, D. H., Op.cit, pp. 61-63

® TAEA, Statute of the International Atomic Energy Agency, 1957, Art. II

® TAEA, TAEA Safeguards Overview, 2023
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Within international law, principles regulating warfare and
disarmament have evolved through numerous treaties, and the United
Nations was founded to maintain international peace and security. The
advent and use of nuclear weapons in World War II intensified the
nuclear arms race, prompting the international community to seek
restrictions on nuclear arms proliferation, balancing peaceful nuclear
use with its military nature‘ ). The principle of international
responsibility remains fundamental in regulating these weapons’ use

and safeguarding global security®.

1.1.2. The Ambiguity Surrounding States’ Right to the Peaceful Use
of Nuclear Energy

Although numerous international instruments affirm the inalienable
right of all States to possess, develop, and use nuclear energy for
peaceful purposes, the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT)—which forms the primary legal framework for this
right—imposes a set of restrictions that many developing countries
perceive as obstacles to its effective exercise®. The principal ambiguity
in the Treaty and the Statute of the International Atomic Energy Agency
(TAEA) lies in the absence of a precise definition of “peaceful use” of
nuclear energy and the lack of clear delineation regarding the materials,
equipment, and activities encompassed by this use, resulting in

divergent interpretations of what is permissible®. This complexity is

@ Sloss, D, The Role of Domestic Courts in Treaty Enforcement. Cambridge University
Press, 2014, pp. 91-93

(2) International Law Commission, Draft Articles on Responsibility of States for
Internationally Wrongful Acts, with Commentaries. Retrieved from, 2001, Art. 31.

® United Nations, Treaty on the Non-Proliferation of Nuclear Weapons, 1968.- Joyner, D. H,
Op.cit, pp. 45-48

@ Findlay, T, Op.cit, p. 92. - IAEA, Statute of the International Atomic Energy Agency, 1957,
Art. 11
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further exacerbated by the rapid and ongoing development of nuclear
technology.

Divergent interests and political backgrounds have led to the
emergence of two main interpretative approaches to the right to
peaceful nuclear use as stipulated by the NPT. The broad interpretation,
primarily upheld by most developing and Non-Aligned Movement
states, recognizes the right of States to develop all aspects of peaceful
nuclear technology—including enrichment and reprocessing—subject
to IAEA safeguards®™. These States consider denial of such rights as
unjustified discrimination and a breach of the principle of equality,
emphasizing that possession of the full nuclear fuel cycle ensures their
sovereign independence in nuclear programs®.

Conversely, the narrow interpretation, advocated by advanced
industrialized States such as the United States, restricts certain sensitive
nuclear activities like enrichment, viewing them as proliferation risks®.
It conditions the right to peaceful use on strict compliance with the non-
proliferation regime, focusing on export control initiatives and
multilateral fuel supply alternatives to obviate the need for indigenous
enrichment®.

The enduring challenge lies in achieving an equitable balance
between States’ rights to peaceful technological development and the
prevention of nuclear use for military purposes. The NPT’s imposed

restrictions and conditions are viewed by developing countries as

@ TAEA, Technical Cooperation and Nuclear Technology Transfer, 2020. Goldschmidt, P,
Multilateralizing Nuclear Fuel Cycles: Time to Start Thinking Outside the Box. Carnegie
Endowment for International Peace, 2009.

@ ElBaradei, M, Towards a safer world. The Economist, 2004, p. 3

(3 U.S. Department of State, Proliferation Security Initiative: Statement of Interdiction
Principles, 2004

@ Nuclear Suppliers Group, NSG Guidelines, 2023
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hindrances to effectively exercising this right'!). The ambiguity
surrounding the definition of “peaceful use” persists, with no clear
distinction between peaceful and military uses—whether direct, as in
nuclear weapons, or indirect, such as operating military facilities
powered by nuclear energy®. Moreover, international agreements and
the IAEA have not precisely defined the scope of safeguards over such
uses, complicating the differentiation between peaceful and non-
peaceful applications, especially amid technological advances and the
convergence of different nuclear uses®.

Article 111, paragraph 2, of the NPT requires all Parties not to supply
any non-nuclear-weapon State with source or special fissionable
material, equipment, or devices intended for processing or use in the
production of fissionable material, unless such materials and equipment
are subject to IAEA safeguards®®. However, the Treaty text does not
explicitly specify which materials and equipment fall under these
safeguards, leaving room for varied interpretations and causing tensions
between nuclear-weapon States and developing countries regarding
technology transfer®. Additionally, the intervention of nuclear supplier
groups, such as the Zangger Committee and the London Club, has
defined sensitive materials and equipment, effectively controlling
nuclear technology and reflecting imbalances in international
relations®,

Separately, the issue of withdrawal from international treaties—

bilateral or multilateral—has become a contentious legal matter, as

@ Joyner, D. H, Op.cit, pp. 51-53

@ Findlay, T, Op.cit, pp. 112-115

® TAEA, TAEA Safeguards Overview., 2023

@) United Nations, Treaty on the Non-Proliferation of Nuclear Weapons, 1968, Art. I11.2
® Goldschmidt, P, Op.cit, p 46. - Spector, L. S, The New Nuclear Nations, 1984

® Nuclear Suppliers Group, NSG Guidelines, 2023
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evidenced by the United States’ withdrawal from the Anti-Ballistic
Missile Treaty and North Korea’s withdrawal from the NPT®), Pursuant
to the 1969 Vienna Convention on the Law of Treaties, States may
withdraw provided they notify other parties and the Security Council
three months in advance®. The NPT permits withdrawal if a State
determines extraordinary events have jeopardized its supreme national
interests, but does not clarify the Security Council’s role in assessing
such claims, making the involvement of the ITAEA—possessing
extensive information on States’ nuclear programs—essential®.

Withdrawal raises serious security concerns, potentially encouraging
other States to follow suit and thereby threatening the stability of the
non-proliferation regime. Accordingly, NPT conferences have called
for expeditious Security Council responses to withdrawal notifications,
affirming that peaceful use obligations persist post-withdrawal. Some
States have proposed limiting the rights of withdrawing States by
extending IAEA safeguards over previously supplied nuclear materials
and equipment®),

Ultimately, the right to the peaceful use of nuclear energy remains a
fundamental but not absolute right, subject to international rules
designed to maintain the Treaty’s balance and continuity and to ensure
that this right is not exploited for military purposes that threaten

international security®.

) Pomper, M. A., & Dalton, T, Nuclear power, nuclear proliferation, and international
security, Arms Control Today, 36(10), 2006, p 202

@ United Nations, Vienna Convention on the Law of Treaties, 1969, Art. 56

® Joyner, D. H, Op.cit, pp. 94-96

*Sokolski, H, Falling Behind: International Scrutiny of the Peaceful Atom, Strategic Studies
Institute, 2008, pp. 33-35

OTAEA, IAEA Safeguards Overview, 2023

®Bodansky, D, Op.cit, pp. 66-69. - Sloss, D, Op.cit, pp. 211-213
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1.2. The International Framework of Obligations Related
to the Peaceful Uses of Nuclear Energy

The use of nuclear energy for peaceful purposes is recognized as
lawful under international law, provided that it is conducted within the
territorial boundaries of the State and with appropriate measures to
prevent any transboundary harm®. The risk arises from the fact that
peaceful nuclear fuel cycle technologies can also be employed in the
manufacture of nuclear weapons, raising concerns regarding the
reprocessing of fuel and its diversion to military purposes®. To prevent
such misuse, safeguards established by the International Atomic Energy
Agency (IAEA) have been implemented, aimed at the early detection
of any deviation from peaceful use, monitoring nuclear materials, and

verifying compliance with international obligations.®

1.2.1. Compliance with International Obligations Regarding the
Peaceful Uses of Nuclear Energy

The peaceful use of nuclear energy is recognized as a legitimate right
of States, grounded in multiple international treaties; however, it
remains subject to international legal restrictions and safeguards aimed
at preserving global safety and security(*). Consequently, nuclear

safeguards systems have emerged as legal mechanisms to regulate such

@ United Nations, Draft Articles on Prevention of Transboundary Harm from Hazardous
Activities, with Commentaries. International Law Commission. Retrieved from, Art. 3.-
Bodansky, D, Op.cit, pp. 5456

(2) ElBaradei, M, Reflections on nuclear control. IAEA Bulletin, 46(2), 4-7, 2004. -
Goldschmidt, P, Op.cit, p 68

(3) TAEA, IAEA Safeguards Overview: Comprehensive Safeguards Agreements and
Additional Protocols. International Atomic Energy Agency, 2023.

@ United Nations, Treaty on the Non-Proliferation of Nuclear Weapons, 1968.- Joyner, D. H,
Op.cit, pp. 4548
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use and prevent its diversion to military purposes¥). Understanding the
concept and objectives of these safeguards is essential, despite the
absence of a precise definition in international texts®.

Although international treaties do not explicitly define nuclear
safeguards, their concept is derived from various provisions, referring
to legal and technical measures that ensure the exclusive use of nuclear
energy for peaceful purposes®. These safeguards have evolved through
multiple frameworks, notably the International Atomic Energy Agency
(IAEA) system, which constitutes the global supervisory framework for
nuclear activities, alongside regional systems such as EURATOM and
the Treaty of Tlatelolco, as well as bilateral agreements and national
regulatory measures overseeing internal control®.

In addition, non-binding political commitments have emerged in the
form of assurances by nuclear-armed States not to threaten non-nuclear
States. While these do not carry legal obligations, they reflect an
international orientation towards nuclear non-proliferation and the
maintenance of international peace and security®. These safeguards are
distributed across international, regional, and bilateral regimes, all
aimed at promoting the peaceful use of nuclear energy and preventing
its military exploitation.

The TAEA serves as the cornerstone of this system, monitoring
safeguard implementation through support for scientific research,

technology transfer, and personnel training®. It also enforces controls

(MW TAEA,. (2023). IAEA Safeguards Overview, 2023

@ Findlay, T,Op.cit, pp. 74-75

G TAEA, The Structure and Content of Agreements Between the Agency and States Required
in Connection with the Treaty on the Non-Proliferation of Nuclear Weapons, 2002.

@ TAEA, History of Safeguards, 2018.- Goldschmidt, P, Op.cit, p 71

® Sokolski, H. (Ed.), Falling Behind: International Scrutiny of the Peaceful Atom. Strategic
Studies Institute, 2008, pp. 41-42.

® TAEA, TAEA Safeguards Overview, 2023
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to prevent the military use of nuclear materials and technologies,
despite political challenges that hinder some of its efforts¥). Similarly,
the Treaty on the Non-Proliferation of Nuclear Weapons (NPT) plays a
pivotal role in curbing nuclear weapons proliferation by imposing
stringent obligations on non-nuclear States while preserving the
privileges of recognized nuclear-weapon States®. However, the NPT
faces criticism regarding inequalities and insufficient security
guarantees for non-nuclear States.

Furthermore, regional safeguards systems such as EURATOM, the
European Atomic Energy Community, and the Treaty of Tlatelolco
focus on preventing military use within their respective areas, in
addition to bilateral agreements that have evolved from limited
cooperation to 1imposing clear conditions preventing military
exploitation of nuclear materials®®. Despite the multiplicity of these
safeguards and their diverse mechanisms, the absence of a unified
international supervisory framework and disparities in their
implementation undermine their effectiveness, complicating the
assurance of peaceful nuclear energy use.

Notably, following World War 11, the United States proposed placing
peaceful nuclear activities under international supervision through
initiatives like the Baruch Plan; however, the Soviet Union and other
States rejected this proposal, perceiving it as an attempt to restrict
national nuclear energy programs. Over time, international safeguards

have evolved, particularly within the IAEA framework, whose Statute

@ Findlay, T, Op.cit, pp. 87-90

@ United Nations, Treaty on the Non-Proliferation of Nuclear Weapons, 1968.- Scheinman,
L. Op.cit, p. 60

@ TAEA, The Structure and Content of Agreements Between the Agency and States Required
in Connection with the Treaty on the Non-Proliferation of Nuclear Weapons, 2002.-
Goldschmidt, P, Op.cit, p 75
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may be amended by a majority vote of its members. Additionally, both
the NPT and the Treaty of Tlatelolco allow for amendments to maintain
a balance of power and keep pace with international developments™®.

International safeguards encompass various documents and
procedures established by the IAEA to ensure the peaceful use of
nuclear energy. Initially limited in scope during the 1960s, these
safeguards have since developed into a comprehensive system linked to
the NPT, imposing full control over the nuclear fuel cycle in non-
nuclear-weapon States?). Nevertheless, major nuclear-weapon States
remain outside this system, affecting its overall efficacy.

Following the 1991 Gulf War, the IAEA expanded its authority to
include additional investigations and inspections designed to ensure
transparency and prevent undeclared nuclear activities, alongside
imposing reporting requirements for nuclear materials, designs, and
unusual operational incidents®).

The “Programme 93+2” comprises two main parts: the first,
implemented in 1996, involves legal authority-based safeguards
execution measures such as collecting information on nuclear facilities,
increasing inspections, and employing advanced verification
technologies™®. The second part depends on additional legal authority
granted by States to the Agency through protocols and includes
measures such as expanded declarations and complementary access,
permitting inspections of multiple sites and sample collection for

verification®,

@ Findlay, T, Op.cit, pp. 98-101

@IAEA, IAEA Safeguards Overview, 2023

® TAEA, Strengthened Safeguards System: Programme 93+2., 1997

@ JAEA, Strengthened Safeguards System: Programme 93+2., 1997.- Findlay, T, Op.cit, p.
116

®Joyner, D. H, Op.cit, p. 138
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Inspections are typically conducted with at least 24 hours’ prior
notice, while surprise inspections require additional State
authorization®. Inspectors are carefully appointed, enjoy defined rights
and duties, and benefit from legal immunities to ensure effective
performance of their tasks. States are obligated to cooperate fully and
adhere to inspection schedules®.

Nonetheless, the IAEA’s capability to detect undeclared nuclear
activities remains limited, as it requires Security Council support to
inspect undeclared sites, raising ongoing debates concerning the
effectiveness of the international safeguards system.®

1.2.2. Ensuring Compliance with the Legal Framework for Nuclear
Safety and Security in Peaceful Uses of Nuclear Energy

The Chernobyl disaster of 1986 exposed significant weaknesses in
international law regarding nuclear use, particularly in the areas of
notification and safety, prompting the international community to
review relevant treaties and establish more stringent standards to ensure
nuclear safety®. Similarly, the September 11, 2001 attacks underscored
the critical need to enhance preventive measures against nuclear
terrorist threats®.

In response to these challenges, international agreements were

concluded aiming to update liability rules and strengthen nuclear safety

(M TAEA, Strengthened Safeguards System: Programme 93+2, 1997

@ IAEA, IAEA Safeguards Overview, 2023

®Sloss, D, Op.cit, pp. 191-193

@ JAEA, Chernobyl’s Legacy: Health, Environmental and Socio-Economic Impacts., 2006.
- Sands, P, Principles of International Environmental Law (2nd ed.). Cambridge University
Press, 2003, pp. 308-310

O®Fischer, D, History of the International Atomic Energy Agency: The First Forty Years.
IAEA, 2003; UNSC, 2001a

409



2025/3 — 45 32) — Gsaloadd a5 (3 sl Aas

and security, while promoting international cooperation in this field®.
Nuclear and radioactive materials pose risks to international peace and
security despite advances in safety procedures within nuclear facilities.
Responsibility for safety remains with the State where nuclear activities
are conducted, exercised through regulatory legislation and supervisory
bodies, alongside international coordination to address disasters and
terrorist threats®.

The concept of nuclear safety focuses on protecting individuals and
the environment from radiological hazards by regulating the design,
construction, operation, and licensing of nuclear facilities®. This is
distinct from nuclear security, which concerns preventing theft,
sabotage, and addressing security threats' ). Since 1962, the
International Atomic Energy Agency (IAEA) has established
fundamental nuclear safety standards, developed in cooperation with
international organizations, based on four main principles: establishing
an effective governmental regulatory body; ensuring the safety of
workers and the public; protecting the environment from harmful
radiation; and implementing compensation systems for affected parties
alongside licensing regimes for facilities®.

International agreements serve as essential instruments for ensuring
nuclear safety and security. These include the Early Notification
Convention (1986), which obligates States to promptly notify the IAEA

and neighboring States in the event of a nuclear incident to mitigate

() TAEA, 2023.- Pelzer, N, International Nuclear Law: History, Evolution and Outlook.
Nuclear Energy Agency, OECD, 2009

@Bodansky, D, Op.cit, p 97.

(3) TAEA, TAEA Safety Glossary: Terminology Used in Nuclear Safety and Radiation
Protection. Vienna: International Atomic Energy Agency, 2018

) TAEA, Nuclear Security Fundamentals. Vienna: International Atomic Energy Agency,
2022

® TAEA, Chernobyl’s Legacy: Health, Environmental and Socio-Economic Impacts, 2016
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harm, while encouraging international cooperation as evidenced during
the Fukushima incident™). Additionally, the Assistance Convention
(1986) governs mutual support among States during nuclear
emergencies. The Convention on Nuclear Safety (1994) mandates
States to enact legislation ensuring facility safety and environmental
protection. The Joint Convention on the Safety of Spent Fuel
Management and on the Safety of Radioactive Waste Management
(1997) addresses the safe handling of nuclear waste in a manner that
supports sustainable development®.

Following the events of September 11, 2001, the threat of nuclear
terrorism intensified, prompting States to enhance nuclear security and
tighten controls over radioactive materials(®). The United Nations
Security Council responded by issuing significant resolutions,
including Resolution 1373, which requires States to prohibit support for
terrorism(4), and Resolution 1540, which forbids the transfer of
chemical, biological, and nuclear weapons to non-state actors and
emphasizes the importance of security legislation®. The Council also
established committees to support implementation and foster
international coordination in combating these threats®.

In 2005, the United Nations General Assembly adopted an
international Convention on the Suppression of Acts of Nuclear
Terrorism, which includes clear definitions of nuclear crimes and

imposes obligations to protect nuclear materials and enforce IAEA

(MIAEA, IAEA Action Plan on Nuclear Safety: Progress Report, 2015; OECD-NEA, 2013
@IAEA, Treaties and Conventions, 2023

(3) Carlson, J., Nuclear Terrorism: Global Response Strategies. Australian Journal of
International Affairs, 59(3),2015,pp 319333

@ UNSC, Resolution 1373 (2001). United Nations Security Council, 2001a

) UNSC, Resolution 1540 (2004). United Nations Security Council, 2004

® UNSC, Resolution 1540 (2004). United Nations Security Council, 2004
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standards. The Convention aims to prevent terrorists from acquiring

nuclear weapons and materials and to ensure their security®.

2. Legal Liability for Damages Resulting from the Peaceful
Use of Nuclear Energy

International responsibility is considered one of the most complex
topics in international law, due to its theoretical ambiguity and the
conflicting nature of national interests®. Although such responsibility
does not diminish the sovereignty of states, invoking sovereignty does
not exempt a state from its obligations under international law, thereby
necessitating its accountability for harmful acts®.

The International Law Commission continues to seek the
codification of rules governing international responsibility, which are
predominantly derived from customary law, in the absence of a unified
definition of responsibility—despite general agreement that it arises
from an internationally wrongful act that causes damage to another
international subject4). The establishment of such responsibility
requires the fulfillment of three elements: the wrongful act, the
occurrence of damage, and a causal link between the two.

With regard to nuclear damage, the specific risks associated with

nuclear activities necessitate a specialized legal regime that goes

(@ UN, International Convention for the Suppression of Acts of Nuclear Terrorism, General
Assembly Resolution A/RES/59/290, 2005

@ Crawford, J, State Responsibility: The General Part. Cambridge University Press, 2013,
pp- 1-5

®Brownlie, I, Principles of Public International Law (7th ed.). Oxford University Press,
2008, pp. 435-437

@ ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
Commentaries. Yearbook of the International Law Commission, 2001, Vol. II (Part Two),
2001.- Pellet, A, The Definition of Responsibility in International Law. In Crawford, J.,
Op.cit, pp. 22-25
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beyond general rules, in order to ensure protection without impeding
the peaceful use of nuclear energy®. Given the inherent difficulty in
proving fault in cases of nuclear contamination, legal scholars such as
Charlier have advocated for the adoption of the risk theory as the legal
basis for compensation—where responsibility is established upon the
existence of a causal link, without the need to prove fault®.

The 1986 Chernobyl disaster highlighted the importance of this
approach, as nuclear damage often transcends national borders and
requires a more flexible and equitable legal framework®. According to
Pierre-Marie Dupuy, states engaging in nuclear activities implicitly bear
responsibility for potential risks, thereby reinforcing the need for a
specialized legal regime that effectively and fairly addresses liability

for nuclear damage®.

2.1. The Principle of Wrongful Act as the Basis for

International Liability for Nuclear Damage

The theory of international responsibility has evolved beyond the
traditional fault-based approach, giving rise to a new trend that
emphasizes the internationally wrongful act as the foundation of
responsibility, irrespective of intent or fault on the part of the state®.

One of the foremost proponents of this view is Anzilotti, who argued

@ Pelzer, N, Op.cit, p 48.- Sands, P, Op.cit, p. 498

@ Charlier, 1982. - Faure, M., & Fiore, K, Civil Liability and Financial Security for Offshore
Oil and Gas Activities, European Journal of Risk Regulation, 1(1), 93—101, 2009, pp. 97—
100

® TAEA, Chernobyl’s Legacy: Health, Environmental and Socio-Economic Impacts, 2006
@ Dupuy, P.-M, The International Law of State Responsibility: Revolution or Evolution?
Michigan Journal of International Law, 10(1), 105-130, 1991, pp. 117-120

® Crawford, Op.cit, 2013, pp. 80-84
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that the breach of an international obligation gives rise to a duty of
reparation, akin to the principles found in civil liability™®.

This principle has been upheld by international tribunals in various
cases, such as the Bernadotte case!® and the Corfu Channel case®,
where it was affirmed that the violation of an international obligation
entails responsibility, and that reparation constitutes the direct legal
consequence of such a breach!®. Furthermore, international arbitral
bodies and doctrinal projects have reinforced the notion that any act or
omission contrary to a binding rule of international law gives rise to an
obligation to make reparation®.

The scope of responsibility extends to include various forms of
satisfaction, such as formal apologies or the payment of compensation,
and may escalate to more severe measures, including the severance of
diplomatic relations or the imposition of restrictions ® ). This
understanding has been supported by international practice—for
example, the United Nations’ request that Israel hold accountable those
responsible for the assassination of its envoy, or the People’s Republic
of China’s demand for an apology from the United States following a
violation of its airspace”.

Obligations are thus distributed between the responsible state, which

must provide reparation and satisfaction, and the injured state, which

@ Anzilotti, D, Cours de droit international. Paris: Sirey, 1928, as cited in Pellet, 2010, p. 28
() UNSC, Resolution 73 on the Assassination of Count Bernadotte, 1949

®1CJ, Corfu Channel Case (United Kingdom v. Albania), Merits, Judgment of 9 April 1949.
1.C.J. Reports 1949, p. 4, 1949

@ ICJ, Corfu Channel Case (United Kingdom v. Albania), Merits, Judgment of 9 April 1949.
I.C.J. Reports 1949, p. 4, 1949, p. 23

® ILC, Draft Articles on Responsibility of States for Internationally Wrongful Acts with
Commentaries, United Nations, 2001

® Crawford, J, Op.cit, pp. 144-150

(™ Christenson, G. A, China and the United States: The Collision of Spy Plane EP-3 and
International Law. ASIL Insights, American Society of International Law, 2001
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must assert its rights. The international community is also expected to
support the enforcement of these obligations ! ). Despite the
consolidation of this theory, the complexity of contemporary harm—
particularly that arising from nuclear activities—poses new
challenges®.

Given their inherently hazardous nature, peaceful nuclear activities
are typically subject to the direct oversight of the state or public
authorities. Most domestic legal systems attribute state responsibility
for harm resulting from such activities, whether conducted directly by
the state or through subordinate entities'®). This responsibility also
extends to nuclear activities carried out by international organizations

or foreign experts operating within the territory of the state®.

2.1.1. International Liability Mechanisms for Damage Arising from
the Peaceful Use of Nuclear Energy under the Principles of
Unlawful Acts

Although international law recognizes the right of states to use
nuclear energy for peaceful purposes, this right is conditional upon not
causing harm to other states. Even when the nuclear activity is lawful
in its objective, it may become an internationally wrongful act if
exercised in a manner that exceeds acceptable limits or causes damage
to other states, thereby constituting an abuse of rights and giving rise to

international responsibility'®). This is particularly evident in cases

®Simma, B., Khan, D. E., Nolte, G., & Paulus, A, The Charter of the United Nations: A
Commentary (3rd ed.). Oxford University Press, 2011, pp. 1056-1060

@Pelzer, N, Op.cit, p 56.- Sands, P, Op.cit, pp. 498-501

® Faure, M., & Fiore, K, Op.cit, pp. 93-100

@ TAEA, Nuclear Law: The Global Debate on Liability and Safety. Vienna: International
Atomic Energy Agency, 2023.

®) International Court of Justice (ICJ), Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, 1996.
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involving the transboundary spread of radioactive substances or nuclear
fallout, where principles of international law affirm state liability—
even in the absence of binding judicial rulings against nuclear-weapon
states®).

Doctrinal opinions have diverged regarding the legal basis of state
responsibility for nuclear damage. Some scholars invoke the principle
of abuse of rights, others rely on the theory of risk, while a third view
advocates for a combined approach®. Accordingly, the abuse of rights
principle can be considered a foundational rule for international
accountability concerning nuclear testing damages, especially when
such activities involve other violations such as environmental
degradation or infringement of freedom on the high seas®.

Moreover, the principle of good neighbourliness in international law
obliges states to adopt necessary measures to prevent harm arising from
peaceful nuclear activities that may affect neighbouring countries®.
This includes strict regulation and continuous monitoring to ensure
safety and prevent radiation leaks or environmental contamination®.
When damage results from negligence or omission, the responsible
state incurs international liability, particularly given the cross-border
consequences of radioactive pollution®). International law, in this

context, underscores the obligation to respect the principle of non-abuse

@ Trail Smelter Arbitration (U.S. v. Canada), 3 RI.A.A. 1905, 1941; Sands, P, Op.cit, p 486
@ Faure, M., & Fiore, K, Op.cit, p 93-101

® Nuclear Tests Case, Australia v. France, 1974

(DInternational Court of Justice (ICJ), Pulp Mills on the River Uruguay (Argentina v.
Uruguay), Judgment, 2010

®Handl, G, State Liability for Accidental Transboundary Environmental Damage by Private
Persons. American Journal of International Law, 74(3),2007, po 525-556.

® Birnie, P., Boyle, A., & Redgwell, C, International Law and the Environment (3rd ed.).
Oxford University Press., 2009
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of rights, thereby requiring the responsible state to offer reparation and
satisfaction when unlawful harm occurs.

Pollution, especially nuclear pollution, poses a global threat that
transcends national boundaries, prompting international regulatory
efforts. Despite the Geneva Convention on the High Seas, which
prohibited the dumping of radioactive waste at sea, it was deemed
insufficient—leading to the convening of the 1972 Stockholm
Conference, the first major global forum for environmental protection
with broad participation‘?). This conference paved the way for the
adoption of additional international agreements aimed at preventing
marine pollution and halting the disposal of hazardous materials®.

With the advancement of technology and industry, environmental
protection has become a pressing necessity, as pollution now represents
a transboundary and global risk, necessitating international
cooperation. International legal instruments and constitutional texts
have increasingly recognized the human right to a healthy environment,
albeit with varying definitions. The Stockholm Conference introduced
a comprehensive concept of the environment encompassing both
physical and social resources available to human beings™®.

The international obligation not to pollute the environment is not a
novel principle, but its significance was reaffirmed in the 1992 Rio
Conference, which emphasized the sovereign right of states to exploit

their natural resources in accordance with environmental policies that

M United Nations, Declaration of the United Nations Conference on the Human Environment
(Stockholm Declaration), 1972

@ Freestone, D, The Road from Stockholm to Johannesburg: The Development of the Law
of Sustainable Development, Environmental Law Review,2001, 3(1), p 9.

® United Nations, Declaration of the United Nations Conference on the Human Environment
(Stockholm Declaration), 1972

@ United Nations, Rio Declaration on Environment and Development, 1992
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also protect other states from resulting harm®. Consequently, states are
required to adopt preventive measures and engage in international
cooperation to combat pollution®,

Given the increased reliance on nuclear energy and the
environmental hazards it entails, international bodies have intensified
efforts to limit nuclear pollution. The Stockholm Conference played a
pivotal role in this regard. One of the most pressing issues associated
with the peaceful use of nuclear energy is the disposal of radioactive
waste, where ocean dumping became a widespread practice®). This
method, however, demands extreme caution and technical precision to
avoid marine contamination, as inadequate containers may corrode or
explode, resulting in radiation leakage—particularly dangerous given

the long half-life of certain radioactive substances™®.

2.1.2. Legal Consequences of International Liability for Illicit
Nuclear Activities

International responsibility obliges the State to cease internationally
wrongful acts and to provide reparation for the material and moral
damage resulting therefrom, including, where appropriate, symbolic

compensation for moral injury suffered by the affected party®. One of

@ Boyle, A, State Responsibility and International Liability for Injurious Consequences of
Acts Not Prohibited by International Law. International and Comparative Law Quarterly,
46(1),1995, pp 1-26.

@ JAEA, Environmental Consequences of the Chernobyl Accident and Their Remediation.
Vienna: International Atomic Energy Agency, 2005

® TAEA, Environmental Consequences of the Chernobyl Accident and Their Remediation.
Vienna: International Atomic Energy Agency, 2005.

@ TAEA, Management of Waste Containing Tritium and Carbon-14. IAEA Technical Reports
Series No. 421. Vienna: IAEA, 2007

(5) International Law Commission (ILC, Draft Articles on Responsibility of States for
Internationally Wrongful Acts. United Nations General Assembly Resolution 56/83, 2001, p.
86
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the primary consequences of this responsibility is the obligation of the
State to terminate any ongoing harmful conduct in order to end the
violation, without prejudice to the right to compensation or to restitution
in integrum®.

The International Law Commission (ILC) has emphasized that, in
cases of continuing breaches, the State must immediately cease the
wrongful act and, where necessary, provide appropriate assurances and
guarantees of non-repetition‘?). This principle was affirmed by the
International Court of Justice (ICJ) in various cases, notably the
Hostages Case (United States Diplomatic and Consular Staff in
Tehran)®.

Cessation of the wrongful act constitutes a fundamental step towards
restoring compliance with international obligations. It is distinct from
restitutio in integrum, which aims to restore the situation as it existed
prior to the breach®. This obligation is particularly significant in the
field of environmental protection, where the prevention of escalating or
irreparable harm is crucial. For instance, the prohibition on the dumping
of radioactive waste into the sea under the Protocol for the Protection
of the Mediterranean Sea against Pollution highlights the necessity of
immediate cessation measures beyond mere financial compensation®.

Restitution may involve practical and legal measures to repair the

damage, including, where necessary, the amendment of domestic

@ Crawford, J, Op.cit, 2013, p. 247

(@) International Law Commission (ILC), Draft Articles on Responsibility of States for
Internationally Wrongful Acts. United Nations General Assembly Resolution 56/83, 2001,
pp- 125-126

® International Court of Justice (ICJ), United States Diplomatic and Consular Staff in Tehran
(United States v. Iran), Judgment of 24 May 1980, 1980, p. 44

@ Crawford, J, Op.cit, 2013, p. 245

) UNEP/MAP, Protocol for the Protection of the Mediterranean Sea against Pollution from
Land-Based Sources, adopted in Athens on 17 May 1980. Article 6, 1980, art. 6
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legislation'®), Where restitution is materially impossible or entails a
manifestly disproportionate burden, monetary compensation may be
granted. Nuclear damage provides a prominent example in this regard,
as radioactive contamination spreads across wide areas, making
restitution virtually unfeasible in practical terms®.

Conversely, financial compensation requires the responsible State to
pay a sum equivalent to the material and moral damage suffered,
whether direct or indirect. The amount of compensation is determined
either by mutual agreement or by international adjudication, while
maintaining a balance between the interests of the State and justice for
the injured party, so that neither underestimation nor inflation of the
injury occurs®,

Accordingly, a State incurs international responsibility for damage
arising from its unlawful nuclear activities and is obliged to cease the
harmful conduct immediately, to restore the situation to its original state
where possible, or to compensate for the damage, whether material or
moral®. Furthermore, the State is bound to adopt preventive measures,
engage in international cooperation to prevent transboundary harm, and
offer satisfaction to injured parties when required. Failure to fulfill these
obligations constitutes a breach of international law and exposes the

State to international legal accountability.

(D International Law Commission (ILC), Draft Articles on Responsibility of States for
Internationally Wrongful Acts. United Nations General Assembly Resolution 56/83, 2001,
pp. 95-96; Shelton, 2005, p. 211

@ Dupuy, P. M, Op.cit, p. 118.- Sand, P. H, Op.cit, p. 168

(® International Law Commission (ILC), Draft Articles on Responsibility of States for
Internationally Wrongful Acts. United Nations General Assembly Resolution 56/83, 2001, p.
88.- Pelzer, N, International Pooling of Operators' Funds: An Option to Increase the Amount
of Financial Security to Cover Nuclear Liability? Nuclear Law Bulletin, 91, 29-50, 2013, p.
38

@ Birnie, P., Boyle, A., & Redgwell, C, Op.cit, p. 140
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2.2. The Risk-Based Theory as a Foundation for

International Liability for Nuclear Damage

The theory of risk emerged in response to the limitations of the fault-
based theory and the theory of internationally wrongful acts in
addressing damage resulting from modern activities such as nuclear
energy and outer space exploration!). This theory is based on the
principle that a legal person may be held liable for the damage itself,
provided that a causal link exists between the damage and the activity,
without the need to establish fault or negligence'®. Its primary objective
is to ensure compensation for victims, even in the absence of fault,
particularly in the context of ultra-hazardous activities with
transboundary effects. It also seeks to promote the adoption of
preventive measures to avert potential harm®. This approach reflects
the evolution of international law in adapting to contemporary
challenges and safeguarding the collective interests of the international

community.

2.2.1. Application of Risk-Based Liability Principles to States’
Peaceful Nuclear Activities

Despite a state's adoption of all necessary preventive measures,
nuclear damage may still occur due to the expansion of nuclear
facilities. In such cases, the state that operates or authorizes such
activity bears responsibility to provide fair compensation to affected

@ OECD Nuclear Energy Agency (NEA),International nuclear third party liability (Issue
Brief No. 4), 1993. - World Nuclear Association, Liability for nuclear damage. Retrieved
from World Nuclear Association, 2024

@ OECD Nuclear Energy Agency (NEA), International nuclear third party liability (Issue
Brief No. 4), 1993; World Nuclear Association, 2024, “strict liability”

® World Nuclear Association, Liability for nuclear damage. Retrieved from World Nuclear
Association, 2024. -International Atomic Energy Agency (IAEA), Nuclear Security
Fundamentals. Vienna: International Atomic Energy Agency, 2022
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parties. To regulate this responsibility and ensure the protection of
rights without hindering the development of the nuclear industry,
several international conventions have been concluded with the support
of the International Atomic Energy Agency (IAEA) and the European
Nuclear Energy Agency®.

Among the most notable of these is the 1960 Paris Convention,
which establishes the liability of the nuclear operator for damage arising
from nuclear incidents occurring at installations or during the transport
of nuclear material—even when transiting non-contracting states. The
Convention adopts the principle of strict liability, meaning that the
operator is held liable without the need to prove fault, provided that
financial security exists to cover compensation claims, thereby offering
a high degree of protection to victims®,

The 1962 Brussels Convention governs the liability of operators of
nuclear ships, imposing strict liability for damage caused by incidents
involving nuclear fuel or waste during maritime transport. It excludes
certain types of damage, such as damage to the vessel itself or to nuclear
fuel before or after the transfer of liability. The Convention includes
exemptions in cases of war or armed conflict and requires the flag state
to assume liability when the operator's financial guarantees are
insufficient—thereby strengthening victim protection®,

The 1963 Vienna Convention, later revised in 1997, regulates civil
liability for nuclear damage at installations. It expands the scope of
liability and improves victim compensation. The Convention holds the

operator liable with specific exceptions and places a duty upon the state

) OECD-NEA, International Nuclear Third Party Liability (Issue Brief No. 4). OECD
Nuclear Energy Agency, 1993

@ OECD/NEA, Exposé des Motifs of the Paris Convention. OECD Nuclear Law Committee,
2020.- World Nuclear Association, Liability for Nuclear Damage, 2024

&) OECD/NEA, Paris and Brussels Liability Conventions: Explanatory Texts. Paris: OECD
Publishing, 2015
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to cover damages if insurance is insufficient. Jurisdiction lies with the
courts of the state where the incident occurred or where the nuclear
installation is located™®.

The 1971 Brussels Convention further establishes the strict liability
of operators for nuclear damage arising from the maritime transport of
nuclear materials. It includes exemptions where liability is already
governed by the Paris or Vienna Conventions or by similar national
legislation. It does not affect the liability of ship operators for damage
related to nuclear fuel or waste and sets a cap on the amount of
compensation®.

With the development of space activities, the 1967 Outer Space
Treaty and the 1972 Convention on International Liability established
clear rules imposing liability on states for damage caused by their space
activities, including nuclear damage that may affect other states or
natural or legal persons®.

In this context, liability is grounded in the theory of risk, which does
not require proof of fault or wrongful act but focuses on the occurrence
of harm, its connection to the activity, and its attribution to the state.
International liability is triggered when transboundary harm results
from a nuclear activity, regardless of fault, provided that the damage is
substantial, concrete, and causally linked to the activity—forming the
basis for compensating victims. Nonetheless, proving indirect damage

remains challenging®.

M IAEA, Vienna Convention and Protocol on Civil Liability for Nuclear Damage: Status and
Commentary. International Atomic Energy Agency, 2023

@ OECD/NEA, Paris and Brussels Liability Conventions: Explanatory Texts. Paris: OECD
Publishing, 2015

® UN, Convention on International Liability for Damage Caused by Space Objects, 1972
) OECD-NEA, International Nuclear Third Party Liability (Issue Brief No. 4). OECD
Nuclear Energy Agency, 1993
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Liability for nuclear damage is based on the nature and inherent risk
of the activity rather than the magnitude of the resulting harm. It applies
to activities that present a high probability of causing substantial harm,
even in the absence of a specific harmful event. Scholars differ in
defining “risk”; some view it as the likelihood of a harmful incident,
while others define it as an activity likely to cause serious damage due
to its nature, the materials used, or its location.

The risk must be foreseeable and tangible, measured by the
characteristics of the activity, materials, and resulting waste. The
International Law Commission (ILC) has emphasized that risk must
include the likelihood of significant transboundary harm and must be
evaluated objectively, such that its probability is expected or should
reasonably be known. Moreover, an activity initially considered non-
hazardous may become hazardous over time due to scientific
developments or the discovery of latent dangers™.

Attributing harm to the state from which the hazardous activity
originates constitutes a cornerstone of the risk theory and is based on
the principle of territorial sovereignty. It does not require a functional
relationship between the actor and the state. The state is liable for acts
that occur within its jurisdiction or under its control, including those
conducted in maritime or outer space zones that affect other states®.

In the context of nuclear damage, the state bears responsibility for
compensation, especially where the operator’s financial guarantees are
inadequate or where the operator is a public entity. The state must
allocate the necessary resources for compensation. Given the difficulty

of proving causation, the principle of probability is often applied to

@ Crawford, J, Op.cit, 2013, p 86.
@ Pelzer, N, Op.cit, p 78.
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facilitate the entitlement to compensation. Some conventions also allow
compensation for damage resulting from mixed nuclear and non-

nuclear incidents™®.

2.2.2. Legal Consequences of Liability for Damages Arising from
Internationally Permissible Nuclear Activities

When a State incurs international responsibility due to a particular
activity, it is obliged to undertake a set of preventive and remedial
measures aimed at mitigating the resulting damage, especially when
such damage is transboundary in nature. These obligations include
preventing or minimizing harm to the greatest extent possible, notifying
potentially affected States, cooperating and consulting with them, and
providing appropriate compensation in the event that damage occurs®.

In the context of nuclear activities, the State bears responsibility for
regulating and licensing existing or planned nuclear installations in
accordance with stringent standards ensuring environmental safety,
taking into account the geographic location of the facility and its
proximity to the borders of other States. The State’s compliance is
assessed based on its practical conduct rather than the mere enactment
of legislation®,

International jurisprudence holds that a State engaging in hazardous
nuclear activities is obliged to notify States that may be affected and

provide them with relevant information, in implementation of the early

(1) OECD-NEA, International Nuclear Third Party Liability (Issue Brief No. 4). OECD
Nuclear Energy Agency, 1993. - Faure, M., & Fiore, K. Op.cit, pp 93—101,

(2) International Law Commission, Draft Articles on Responsibility of States for
Internationally Wrongful Acts. United Nations, 2001, Arts30-31.- OECD-NEA,
International Nuclear Third Party Liability (Issue Brief No.4). OECD Nuclear Energy
Agency, 1993, pp. 2-4

® Crawford, J, Op,cit, 2013, pp. 305-307. - IAEA, Enhancing National Legal Frameworks
for Nuclear Safety and Liability. Vienna: IAEA, 2020
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notification principle established by the 1986 Convention on Early
Notification of a Nuclear Accident. Draft international legal
instruments have imposed a duty on the operating State to promptly
inform concerned States, afford them an opportunity to assess risks, and
grant the affected State the right to request information and initiate
consultations on preventive measures, including the possibility of
temporarily suspending the activity.

Furthermore, States aware of the potential transboundary damage
resulting from their nuclear activities have a duty to cooperate with
other States, particularly those affected, either through direct
coordination or via international organizations. This duty is enshrined
in the 1986 Convention on Assistance in the Case of a Nuclear Accident
and in draft articles on international responsibility. Cooperation
includes the exchange of technical and preventive information related
to nuclear activities, subject to exceptions for national security or trade
secrets, provided the principle of good faith is observed®.

In this regard, consultations constitute a fundamental mechanism for
coordinating preventive measures and are based on balancing the
interests of the State conducting the nuclear activity with those of other
States potentially affected, thereby requiring respect for each State’s
sovereignty and the avoidance of harm®,

In cases where damage occurs, compensation represents a central
consequence of international responsibility, whether the damage arises

from an unlawful act or from a lawful but risk-based activity.

MIAEA, Convention on Early Notification of a Nuclear Accident. Vienna: IAEA, 1986. -
OECD-NEA, International Nuclear Third Party Liability (Issue Brief No. 4). OECD Nuclear
Energy Agency, 1993, pp. 4-5

@ TAEA, Convention on Early Notification of a Nuclear Accident. Vienna: IAEA, 1987. -
International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts. United Nations, 2001, Art 32
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Compensation usually takes a monetary form but may sometimes
involve restitution to the prior state of affairs. International conventions,
such as the Paris and Vienna Conventions, delineate the scope of
compensable damage, including bodily injury and property damage
resulting from the radioactive, toxic, or explosive characteristics of
nuclear materials™®.

To limit the burden on nuclear facility operators, these conventions
establish caps on liability to avoid unlimited exposure that could lead
to insolvency. In this context, the 1997 Protocol on Supplementary
Compensation created a multi-tiered financial system involving
contributions from States and operators, alongside an international fund
covering damages exceeding the established limits. Nuclear energy-
producing States bear the largest share of this fund, with a portion
allocated for compensating damage to non-nuclear States®,

Despite these measures, compensation amounts often prove
insufficient to cover the consequences of major nuclear disasters, as
evidenced by the Chernobyl and Fukushima catastrophes, compelling
some States to provide additional compensation motivated by national
solidarity. Given the difficulties in proving causation in nuclear damage
cases, particularly where effects emerge after long latency periods,
international conventions have adopted the standard of probable or
inseparable damage from the nuclear incident as a basis for

compensation claims®,

@ Crawford, J, Op.cit, 2013, pp. 308-310

(2) OECD/NEA, Paris and Brussels Liability Conventions: Explanatory Texts. OECD
Publishing, 2015. - IAEA, Vienna Convention and Protocol on Civil Liability for Nuclear
Damage: Status and Commentary. Vienna: IAEA, 2023

(3) OECD/NEA, Paris and Brussels Liability Conventions: Explanatory Texts. OECD
Publishing, 2015. - IAEA, Enhancing National Legal Frameworks for Nuclear Safety and
Liability. Vienna: IAEA, 2020
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Liability grounded in the risk theory relies on three interconnected
elements: first, the occurrence or likelihood of transboundary damage;
second, the inherent nature of the nuclear activity entailing foreseeable
risks; and third, the attribution of the activity to a specific State(V).
Accordingly, the State conducting the activity bears a legal obligation
to undertake preventive measures, engage in international cooperation,

and compensate victims upon the occurrence of damage.

Conclusion

The peaceful use of nuclear energy is a fundamental and
internationally recognized right of States under international law.
However, this right entails substantial challenges and responsibilities
that demand stringent international regulation and ongoing oversight of
nuclear activities.

While nuclear technology offers significant benefits in areas such as
energy production, medicine, and industry, its inherent risks—often
transcending national borders and potentially threatening the security
of neighboring States and the global environment—necessitate clear
and enforceable rules on international liability.

To this end, the development of robust international safeguards and
monitoring mechanisms, as provided by the International Atomic
Energy Agency (IAEA), alongside comprehensive international treaties
that define the liability framework for nuclear damage, is imperative.
Such measures ensure that nuclear energy is utilized in accordance with
international legal principles and the collective interest in protecting

human safety and the environment.

@ Crawford, J, Op.cit, pp. 262-263. - Faure, M., & Fiore, K, Op.cit, pp. 95-98
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Imposing international responsibility on States engaged in nuclear
activities that cause damage—whether through negligence or the nature
of the activity itself—is a critical deterrent against conduct that could
lead to severe consequences.

Notable incidents, including the fall of nuclear-powered satellites
and disasters like Chernobyl, underscore the vulnerabilities within the
international system regarding fair compensation. These events
highlight the urgent need for enhanced international cooperation and
strict adherence to legal standards to prevent recurrence.

Moreover, some States’ practices of disposing nuclear waste in the
high seas infringe upon the rights of other States and violate
international obligations. This reality emphasizes the importance of
respecting the Law of the Sea and protecting the marine environment.

Accordingly, it is essential to continue developing international legal
norms governing liability for nuclear damage and to strengthen
enforcement and compensation mechanisms. Equally important is
balancing States’ rights to the peaceful use of nuclear energy with
safeguarding the international community from its risks.

Establishing an effective, accountable international legal regime that
achieves this balance is the optimal path to ensuring the safe and
sustainable use of nuclear energy, thereby benefiting humanity without
compromising human safety or environmental integrity.

Based on the findings of this study, the following recommendations
are proposed to strengthen and operationalize the international legal
framework for the peaceful use of nuclear energy:

1. Revising the Paris and Vienna Conventions to expand the scope of
protection and ensure more effective and comprehensive

compensation for affected parties.
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1-

Establishing an international compensation fund for transboundary
nuclear damage, with contributions from nuclear-capable States

proportional to their nuclear activities.

. Adopting a unified and precise definition of “peaceful use of nuclear

energy”’ in international legal instruments to minimize conflicting
interpretations among States.

Enhancing the role of the IAEA beyond monitoring and safeguards
to include dispute resolution and provision of technical and financial

compensation mechanisms.

. Facilitating equitable access to nuclear technology for developing

countries, within legal frameworks that guarantee safety and prevent

nuclear proliferation.
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