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“Décret n.2011-48 de 13 janvier 2011 portant réforme au droit de I’arbitrage ,
JORF n.0011 du 14 janvier 2011, p. 727 , article 1513.
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“Reglement d’arbitrage( en vigueur le 20 décembre 2005 ) :Article 24.

73



B asun i e dld e Al 8 Lo ae Baia AaSan A0 (nsS (505 Las pgdllsan
ety Oaalay) sl oS 5 ca g Al el Gasail iegadll Gilbl @l
O ¢ Badiaal) Ll Laaall aclg@ll Q¢ JoaYl ¢ akatl) KA jaa sles
o oY) a3 Bkl (geedl) 3 Jdemdll AU el Y1 e callbY) i
OB ¢ @Y axe Jla (8 5 .4 dualll 23U ciglly ehall Cludlay gk Adjea
Al Aigna Sledya) il a) 130, () afanll g i) alaad W Gy )5S slesal
4 ol Ll aSaill sl pand ey GUEY) 138 OB i e 2elsE alac]
aatl slase 2o aal 53kl Alaall laas (<10 <50 Gy aeld S clela) ol
L aagn Al Al ab . Gl il oS ol o) bl 1 e L) i OIS olsm
GaY Gl (8 Aaba dbud) 138 s asaall GLLY Gean ¢ asaal) dbae o 3l
QYIS saall o el GUEY) 885 Aden e sl el Gy e
On el waall sl Aaalys dasaaa 33)) e busd aa LalS Y mupall
Gl 8 AL Bl 05 of dayds sl aaa GLLY) sab) e Ju ela) Gl
@Y k() el 053 e ls seaaa Jases Taaanll Cilulall aa)saaS oSal)
vy of aag aall 13 g aSatl sae elen) G @l e Lgan il e
ask ae sl AMY) LIS 1S 1) akatl) laally cpinall ClLYT paen (e il
Ll ally 5 dald DS 08 of Jaidy 5,09 Allall oda 8 agic S5 ol pealia
5a Al 3ae 2aai ¢ s Glhe & S 5+ Capeatl) Jlael paldll oS e
agadll giall oSl jlaca) i aAatll e la 5 dsee 5ae 20a5 ple ) Aiiea

@ American Arbitration Association ( AAA ) , Accounting and Related Services
Arbitration Rules , Rules Amended and Effective February 1, 2015 : A-37.
Majority Decision.
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GILCIA arbitration rules , October 2014 :Article 15.10.
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®Tribunal de grande instance : Paris 8 janvier 1970 , gaz. du palais 1970, 1, 204.
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G)Droit civil francais , Article 1316 ( modifié par Loi n°2000-230 du 13 mars 2000 -
art. 1) : La preuve littérale, ou preuve par écrit, résulte d'une suite de lettres, de
caractéres, de chiffres ou de tous autres signes ou symboles dotés d'une
signification intelligible, quels que soient leur support et leurs modalités de

transmission.
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@A Velican-Danaricu : La motivation des sentences dans I'arbitrage commercial

international en France et aux Etats-Unis, Paris 1991, p. 300 et s .

GlCour d’appel de Paris , 19 mars 1981, revue de I'arbitrage 1982, p. 84.
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“David Marchel : Le contréle de la mission de I’arbitre , RTD com 2007 , n.1, p.5.
@G.Kaufmann-Kohler : Qui contrélel’arbitrage ? , Autonomie des parties ,pouvoirs
des arbitres et principed’efficacité , mélanges offerte a Claude Reymond, Litec,
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(3)Rég|ementd’arbitrage( en vigueur le 20 décembre 2005 ) : Article 25 .
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« Le besoin de la sécurité peut éloigner le droit de la justice. Or le recours a
[’équité tend précisément, par [’atténuation de ce que le droit - et surtout le droit
écrit — peut avoir de trop rigide, a réduire [’écart pouvant exister entre la justice et

le droit. «L’équité ne vas pas contre ce qui est juste en soi, mais contre ce qui est
juste selon la loi»

o Al s N Glay) & At A llaall aksnll 13 Cpeilinadl
¥)e

O aal) 5

«c’est I’équité naturelle, qui étant Desprit universel de la justice, fait toutes les

regles et donne a chacune son usage propre. D’ou il faut conclure que c’est la

connaissance de cette équité, et la vue générale de cet esprit des lois, qui est le

premier fondement de ['usage et de l'interprétation particuliere de toutes les
regles ».

O L arrét rendu par la cour de cassation le 1°" février 2012, rev. Arb. 2012, p100.
@saint Thomas », F, Terré Introduction général du droit, Précis, Dalloz, 6° éd,
Paris 2003 p.13 et s., et p.346, n.344.

®) P. ROUBIER, Théorie générale du droit, préface de D. DEROUSSIN, Dalloz,
Paris, 2005 n.23, p.211.
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« L’effet de la clause d’amiable composition consiste en ce que, en principe, les
arbitres statuent librement, sans savoir a tenir compte des réegles de fond ou de
procédure, et méme en décidant formellement en sens contrairement ; ils statuent

en équité ... Mais, si cette clause libére les arbitres de [’obligation d’appliquer les
régles de droit, la faculté leur reste de les appliquer en tant que cette application

4

est conforme a l’équité... »

@ Cour d’appel de Paris, Ch. C. 3 Juillet 2007 in Rev. erl. 2007, p.827 et s.
YV iisia ) eoall el g iy s Glllad) J seal de su g cae lgal (9
Vot dadia oY aiyaae Yo)E Jaall 8 sl Yo O Y/V /04 U Aldll Sl AeSaa ) 3 (7)
“ Emile TYAN, Le droit de I’arbitrage, N°226.
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@ Christophe SERGALINI et Jérome ORTSCHEIDT, Droit de 1’arbitrage interne
et international, page 454 et 455.

@ CA Paris 2 juillet 2013, Rev. Arb. 2014, page 130, note E. LOQUIN.

®) H. MOTULSKY, Le droit naturel dans la pratique jurisprudentielle : le respect
des droits de la défense en procédure civile, in mélanges en ’honneur de P.
ROUBIER, T2, Dalloz 1961, page 175.
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WE. LOQUIN, Jurisclasseur, Procédure civile, 2010, n. 103.
@ Christophe SERGALINI et Jérome ORTSCHEIDT, Droit de Iarbitrage interne
et international, page 795 et 796 ; C.A. Paris, 19 avril 1991, Rev. Arb. 1991, page
673, note LOQUIN ; C.A. Paris, 6 mai 1988, Rev. Arb. 1989, page 83, note
LOQUIN.
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@ J.- PH.DOM, Les Montages en droit des sociétés, Pratique des affaires, Paris, 1994, p.24,
n.30.

137



B e Aopall 25l ) Al Slnd) SS) Angen Glifiu) AeSae cidnd Nl
A eor W) OS2l Jes s @Bl A ddeall dese O sl 3) Ajaall
cagl 138 Jal e by 23 8 Lzl (MONtage) 2uSill Gls alala saa) 4
O s s Llad e Zalai®y) Abasll o G Al 53S0 (K5 2l S e e
SAoleal) 03¢d 43058 dan i (Gom ol Apatal) duS )

G Sall Az paal) paleaia) sl iy o d il LY Aan ol (3Sa
Al palaid¥) alin] a5 8L 1S Alega ciaabai@¥) dglaal) s paam
(GAY) agaall

LS5 b asad) e odlel 5)Shall Caliinnl) daSas 4y cumd Loy Laliindy clia (g
A she oLl s Cysaad By A3l ALEN pe pualall gl 8 Aan¥) el
Alsa Llad )y Agall 480580 Adae o Cung A 5350 S3ad) 138 Jass Las digal)
lenll o3g] A5ilE Ran s (o Canad Blial) AN Nhe ngd Lay (SAV) 25kl G
Gasise Ggall el AS5A0 e bzl palaial) sl an gl e
AGE v el el aidl (f YE salal) A pedi cliaatl) iy Gy Jlaal)
Alae) A0 (e halls dlslaall Hlandl Sl S Al

Al e e adiey o)) —llai-glhdl Ladl e ol ai b e gl ool
DAY 13 o oS Bali sl e ot (s Aigall A5 Al 8 )l el
s 8 il akatll al) e sans Bl oAl 50 5alY) 4 s 8
Tanally Lol @y chgan)ll oSlaall Leslty cleliill md Jg )y 2)lee) 38,40
L) (il e adiy 33U il o sl (Lex posteriori derogant priori
Eob el A58l sie b Ol Lalpll g (A5 ald ey leoaabg
Laagll 2550 038 (e hals dled) amgll Hlaall (46 (Gym die 58 Yoo V/VY/VY
Aiead) 3,80 Lalls Sk dadall 8 s

138



Lliad) ASHad) dnarg st

e Clagasall "l il Ll (e dale Bysean sadiue ASHAN die Lijpa ()
S5 U e Aldine Laadle A (e B)lae) 3,0 (e halls @lsladl) Slanll (g A el
Ry by S bl e Alghae A Ll G5 ) Led digall A,
)'Sociéte de fagade ab initio” .ul iy AN e gall Jaay sy
.(société fictive’

J<in oDlel alibcad s d)liad) A58 Lelal e conl Al LD G (la e
asie Gunld Llee ddany aifi Lo e 0l 5)5S0al) A58 duans e Lawls SU
Bals eLaV) Bl lad il dail) sadiay N Gl epin Ay clS)al)
Badivne Aliel) 3553 Baany o iall o (bl 2 8 ol 53] 6) Ausjlaal)
(1) Gl agial) elily (1) 35S0l A0 £33 ol cLady) 5al) el (ye

(1) Al 380 (e Alfie ylaal) 3550 of lie) Allaiul aie a0 @3 eV

gl Ba) olil :Aaahial) dyjliall Agly oo Ay lind) AN Loang & —1-
O Al dsdall (& zaddl Vo) Balddl (el (e il Al A8l Mo Ayga ()
G oela Lo e Aighedl (goeall o3 8 el elE G Led aalil) 580
a5 Adshadlly "Partnership’ iudS voas o la leue 3S010 (w0 £ dsdall
o Ll Bdghanally o) v dndiall L33l 5 Ll Hlaadl 5,Sal e T Y sald) e
Dty odtel Gavieall Galdd¥) @3 (e algall ASHAl Sie e 4 Andall b oela L

@ J-F BARBIERI «Confusion des patrimoines et fictivité des sociétés » : Petites
affiches, 25 octobre 1996, p.13 ; Ch.Cutajar, le montage société civile immobiliere
société d’exploitation, a [’épreuve de I’extension jurisprudentielle de la procédure
collective, Bull Joly.soc. 1999, p.1057 et s.
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The right to be forgotten
Mona Al achkarJabbour& Mahmoud Jabbour

Abstract: Nowadays, we live in the Big Data Era, in an information
ecosystem, where many of our actions, researches, photos, and comments,
are collected, analyzed and used to predict our behavior, as well as, our
likings and inclinations. On the Internet, a simple search will likely lead, to
an extensive set of links containing data about any person, which may be
untrue, or simply outdated. The scary thing is that this is not designed to be
forgotten. With the actual information technologies and communications’
capacity, collected personal data and information can be stored and accessed
ad infinitum. Hence, Different interests are at stake when information is
made public, collected and exchanged on information systems, either
between user and data controller or between related third parties. The most
important interest is by far the right of the user to protect his fundamental
rights, to keep control on his personal data, to protect his privacy and his
right to dignity.

In this context , this paper will look over the right to be forgotten on the
internet, by focusing on the particularity of the information ecosystem, and
the connotations, implications and foundations of this right.

Introduction

New versatile challenges are emerging with the increasing dependency on
Information and communication technologies, and the advancement of their
use in processing personal data, in a variety of public and private sectors.
new developments in medical research and care, telecommunications,
advanced transportation systems and financial transfers, etc... have
dramatically increased the level of information collected on each
individual. Alternatively, exchanging and transferring data across
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boundaries are becoming crucial for commercial, financial and
governmental activities.

Modern technology of communication is accelerating the erosion of some
individuals' rights and misbalancing the interests at stake for the benefit of
the new powers of the Cyber space, as well as, for the advantage of
governments' increased surveillance. With the internet of things, mobile
phones, the desktop, the cloud, practice of information sharing, social
Medias, as well as the artificial intelligence, serious threats and sudden risks
are upon privacy and security.

ICTs have created new principles; such the openness of the internet and the
free flow of information, and new rights; such the access to the Internet and
the access to information. Nevertheless, they have shaken up the system of
existing rights, and raised a lot of concern about human rights and
fundamental freedoms; such as free speech, movement and privacy.

For this reason, protecting personal data is becoming more crucial to ensure
development of digital economy, digital innovation, and the protection of
the right to privacy and the related rights it involved; such the right to be
forgotten, while fostering the free flow of information, the liberty of
expression, and the right to access information.

Moreover, the emerging right to be forgotten in the spotlight, with the
review of the Personal Data Protection in Europe, reopen the debate on
privacy, and its relation to personal data secretly collected, or unreservedly
published on the internet.

The Information ecosystem

Two Worlds: different approaches

Communication online has made us lose control over our personal data,
over our identities and the way we are represented online, not only to each
other, but also to corporations and governments.

Offline ways of communication and environment are different from online
ones. They allow keeping private, injudicious, harming or foolish
information, for oneself, for a close circle, or limited number of people, and
after a while, they are put aside, providing the needed space for people to
move on. Offline, we can prevent information from becoming public, and
we can count on those who know it, to abstain from rendering it public.
Furthermore, even when some people of the close circle discloses it, its
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spread cannot be as wide as publishing online, and still has limited
extension. Offline, we are, to a large extent, sovereign over our private life,
we exercise our right to decide what information we want to withhold or
even to forget, much easier and much to our convenience.

With the continuous invention and the ascension of new technological
devices, the new potential the ICTs provide to keep, memorize and process
personal information, people are globally and indefinitely exposed, through
personal information they have already published themselves. E- mail
archives, browsing history, searches, are continuously pouring easily
accessible personal data on the internet, on Android and | Phone. this data
constitutes valuable assets for corporations; such as Amazon and E-bay.
However, Many individuals would choose to remove collected data about
them from information systems, because this data could be inopportune,
irrelevant, or unflattering. And People would like to erase and take such
data far away, from public exposure, because it could remind them about
some embarrassing or sad situations, they want to forget’.

So, if there is no legitimate reason for keeping it, the data shall be removed.
And, that is the core provision of the right to be forgotten. That's why, the
right to be forgotten is said to be mainly about reloading control over
personal data, and the way digital identities are traded and represented
online.

There is a need to manage the side effects of global, instant and perpetual
access to information, that threatens the right to be left alone, when people
do feel like it, or the right to keep privacy from prowlers and snoopers. In
this context, the "right to be forgotten™ shall act as a safeguard of the right to
privacy, as well as of the person’s control on his information, and his right
to decide what information about him shall be exposed. It also seems like a
must to secure the right of a person to protect his reputation, manage his
image, and defend his dignity and personality.

For Viviane Reding, the European Commissioner for Justice, Fundamental
Rights and Citizenship, this right is: "a modest expansion of existing data
privacy rights®".

Caught in the web: case histories of people whose digital past haunts them
http://www.theguardian.com/technology/2013/apr/04/web-case-histories-digital-past

% The Right to Be Forgotten. February 13, 2012 64 Stan. L. Rev. Online 88 by Jeffrey
Rosen. http://www.stanfordlawreview.org/online/privacy-paradox/right-to-be-forgotten.
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Are we approving this invasion?

In information Society, the anxiety of being profiled, tracked, and surveyed,
coincides sometimes with deliberate disclosure of private or even sensitive
information. An increasing amount of users' personal data is captured by
large online corporations; such as Google and Social Medias, deeply
involved in Big Data Technologies, which are intended to help them adjust
and respond to changes in customer preferences, market conditions,
competition, and other variety of operations. To gain constant awareness
and be able to act immediately, online businesses collect, store and process
big data in real time, to ensure continuous access. And, while competing to
dominate the market, they are merging, affiliating, acquiring, and hence
getting more powerful and able to enforce their own conditions on Internet
users, in return of their services.

Internet and smart phone users cannot visit a website or use an application,
without eventually being asked to agree a listed set of "Terms and
Conditions.” Whether it is registering for a new social media account,
magazines, newsletter, or just trying to get to bank statements, all users have
clicked ona button bearing the word "l agree”. They may be binding
themselves to legally enforceable contracts, with the online service provider.
In the Big Data society, governments are more and more dependent on ICTs
to accomplish their traditional role and duties, which makes citizens
adhering to these policies look like implicitly have gave up on their
privacy, even when they are not internet users. As a matter of fact, personal
data is processed in huge public data bases, and collected by surveillance
devices; such the ones used in monitoring the traffic or buildings security.
On the other hand, in digital economy's era, personal data has become an
important resource, for every corporation, either involved or not, in internet
business. It's a unique asset and has great value, not only for the person who
created it, but also for creating services that can be rendered online, as well
as, offline. On the internet, people are offered ‘free’ services in return for
the exploitation of personal data. This is the business model of any company
offering free services, online. Customers are the corporations and the
advertisers who buy this data, and use it to target potential clients more
efficiently.

According to the broad definition adopted by the EU Data Protection
Directive (95/46/EC), "personal data™ means any information relating to an
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identified or identifiable natural person, described as the Data Subject. An
identifiable person is one who can be identified, directly or indirectly, in
particular by reference to an identification number, or to one or more factors
specific to his physical, physiological, mental, economic, cultural or social
identity.

In principle, it covers any information that relates to an identifiable, living
individual; such as a person's full name, a combination of identification
elements; such as physical characteristics, pseudonyms occupation, address
etc.

Hence, it’s what allows determining, locating, following or tracking
physically or morally, any given person.

In this context, the question is: have users given the companies permission
to harvest their personal data, and sell it to their customers? If so, what are
the limits? Do users read privacy policies on how their personal data shall
be used, or published by Social Medias. Most of online users don't. So, how
can this consent be considered?

Adhesion Contract: | agree

The consent of a user is considered according to the agreement he gives
upon accepting conditions or rules of a software or applications' use. That
can be demonstrated in a variety of ways, either by words or by
actions, depending on the circumstances. Some service providers require
users to click an “I Agree” button to show that they agree to a set of terms,
whereas other service providers consider the simple use of their website, as
a user “agreement” to a set of terms and conditions, hidden somewhere on
the site. Yet not all of these techniques are good enough, to create legally
binding contracts.

Users in online environment are provided instant access to incredible
amount of information. Accordingly, they are not supposed to scroll and rub
every inch of a webpage, to find "Terms and Conditions” or "Privacy
Policy" 's terms. It goes without saying that the majority of users do not read
the legal language that pops up on websites. When users online agree on
charts or any other contracts that allow them to use some platforms,
applications, or software, they are often neither well informed nor fairly
understanding what type of personal data disclosure they consent to.
Moreover, people are not expected to understand what can be disclosed
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through Artificial Intelligence or Data mining techniques, used to process
their personal data, when screening or profiling them, for example.

And, even when the long confusing charts contain all the needed
information, in very well crafted details, they are still nothing but "adhesion
contracts”, where the users are practically unable to refuse, or to modify the
agreement conditions.

Referring to the Lebanese law of contracts and obligations dispositions
(art. 178....), we note that in a contract between two people, there is an offer
and acceptance, an intention to create a legally binding agreement, a price
paid, a legal capacity to enter a contract of one own free will, and proper
understanding and consent of what is involved. Any coercion, false
statements, undue influence or unconscionable dealings, could make a
contract illegal and void.

Accordingly, the click wrap, as well as the browser wrap agreement, lack
clear intention to create legally binding agreement, proper understanding
and consent. Moreover, they can be plagued by coercion, undue influence,
and unconscionable dealings, when the user cannot modify the terms and
conditions of use.

Serious Social threats: Discrimination

Exposing personal data represents potential dangers for individuals and
societies that may include: profiling, data mining, identity theft, attacks on
infrastructure and IS, personal attack, violence, economic loss, commercial
and personal blackmail. Moreover, it may cause discrimination when used
by those who are in charge of recruitment, in the public and private sectors.
Employers screen Social networks, online search engines, as well as, credit
and criminal backgrounds checking, in hiring. This instance is empirically
confirmed; employers are background checking for their employees or
applicants, with felony or certain misdemeanor convictions, even though
they won’t be able to license them in many countries where they operate,
because the law will consider them as discriminatory™.

The results of a research survey, conducted in 2012, by the “Society for
Human Resource Management” (SHRM), to understand how Employee in

L - http://www.eeoc.gov/eeoc/newsroom/release/1-11-12a.cfm:Company’s Former Use of
Criminal Background Checks Discriminated Based On Race, Agency Found.
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the U.S.! are dealing with uncertainty, revealed annoying facts about the
repercussions of the “no right to be forgotten”, at the hiring process level.
As a matter of fact, while running background checks, on the internet,
employers can access Stored collected personal data, that may include, not
only undesirable pattern of behave; such those we post on Social networks,
but also the content of criminal records. Likewise, the door is open to
discrimination in the hiring process, when revealing the provisions of a
declaration of bankruptcy or default judgment of a felony.

People’s past, old, outdated and not applying to today behavior, still
haunting them, when applying for jobs.

Profiles on the net, reveal personal data, all along with the sensitive one.
Some people formerly convicted, fail to find work, because of their record.
This is true, not only for the private sector, where employers reject
applicants with criminal past, but also, for the public sector, where laws and
licensing rules, clearly state the presentation of clean record.

Habib?, convicted for buying stolen goods, cannot find a job, four years
later because of his record, despite the fact that he was jailed for two years.
Samir, who lives abroad asked for a record to discover his own stating he
had resisted a policeman, four years before leaving Lebanon, and that he
won’t be hired because of this.

Privacy: Grounding the right to be forgotten

Privacy is a civil liberty directly related to individuals' freedom, dignity and
integrity. It constitutes the corner stone of the ability to exercise many civil
liberties and fundamental rights; such as the liberty of opinion, and the
freedom of expression. The basic international law framework for the right
to privacy, which extends to cyberspace, is created through provisions of
international, regional and national legislations, declarations, conventions
and treaties.

The Article 12 of the Universal Declaration of Human Rights recognizes
privacy as a fundamental human right. According to this declaration, no one
shall be subjected to arbitrary interference with one's privacy, family, home
or correspondence, and everyone has the right to the protection of law,

L _ http://www.shrm.org/Research/SurveyFindings/Documents/12-
537%202012_jobsatisfaction_fnl_online.pdf.
*http://www.al-akhbar.com/node/22393
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against such interference or attacks. Article 17 of the International Covenant
on Civil and Political Rights, states that: No one shall be subjected to
arbitrary interference with his privacy, family, home or correspondence, or
to unlawful attacks on his honor and reputation, and, consequently,
everyone has the right to the protection of the law against such interference
or attacks.

In seeking balance between the right to privacy and freedom of expression,
article 19 states that everyone shall have the right to freedom of expression;
this right shall include freedom to seek, receive and impart information and
ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of his choice. The only
restrictions to this right may be allowed according to the law, and where
they are necessary to ensure respect of the rights or reputations of others;
the protection of national security or of public order or of public health or
morals.

The right of privacy can be defined as the right to be free from government
secret surveillance, coercion, intimidation or interference. It is also the right
to decide what information to reveal about his private affairs, habits, mode
of living, health condition, occupation, residence, conviction, movement,
preferences, political affiliation, family matters, communications and
conversations. And, while the U.S.A. constitution does not explicitly
mention a "right to privacy", it recognizes the right of individuals to retain
some rights, even if not stated in the constitution’. Hence, some states'
Constitutions® have explicit provisions relating to a right to privacy. in
2014, Missouri became the first state to provide "explicit constitutional
protection (art. I, § 15) from unreasonable searches and seizures
for electronic communications or data, such as that found on cell phones
and other electronic devices"?.

This right means people have the right to lead their life in a reasonable
manner of seclusion from public scrutiny, be it a neighbor or a public

! - Amendment IX The enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.
https://www.law.cornell.edu/constitution/ninth_amendment

% in 10 states—Alaska, Arizona, California, Florida, Hawaii, Illinois, Louisiana, Montana,
South Carolina and Washingto.

% http://www.ncsl.org/research/telecommunications-and-information-technology/privacy-
protections-in-state-constitutions.aspx.
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authority. According to Brandies, who presented the right to privacy as the
right to be left alone, "privacy is "the most comprehensive of rights and the
... most valued by civilized men ™. The USA constitution goes further in its
fifth amendment, to recognize the criminal suspects the right to keep secret,
any incriminating evidence that might help the government obtain a
conviction against them.

Almost every country in the world recognizes a constitutional right to
privacy online.

In addition to some new constitutions (South Africa), many European
countries have approved laws to regulate surveillance of personal data, and
protect citizens’ privacy’. The UN has supported protection of privacy by
backing up a draft resolution®, prepared by Brazil and Germany, and titled
"The right to privacy in the digital age™.

In the digital age, the concept is fused with Data Protection, which interprets
privacy in terms of management of personal information. Privacy is
considered in a new light, related to the explosion of pouring personal data
in cyberspace, and the high level of connectivity, that turns each individual
into a “sensor for the world intelligence community™.”

Yet, there is no global consensus on what can be considered as adequate
protection of privacy. Principles of privacy protection are stated by many
regional and international instruments, such as:

- The 1980 “Guidelines on the Protection of Privacy and Transborder
Flows of Personal Data,” issued by the Organization for Economic
Cooperation and Development, and that apply to personal data that poses a
danger to privacy and individual liberties, because of their nature, or the
manner in which they are processed and used, either in public or private
sectors.

L. Defining Privacy https://www.scu.edu/ethics/privacy/defining-privacy.

2. FISA Amendments Act of 2008, Communications Assistance for Law Enforcement Act
, in the USA.

%. General Assembly backs right to privacy in digital age:
http://www.un.org/apps/news/story.asp? NewslD=46780&Cr=privacy
&Cr1=#.UwCw6ThWHZY.

“_ Philippe Langlois- founder of the Paris-based company Priority One Security, on
agencies’ ability to harvest personal data from users of smartphones.
http://www.nytimes.com/2014/01/28/pageoneplus/quotation-of-the-day-for-tuesday-
january-28-2014.html? r=0
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- The 1981 “Convention for the Protection of Individuals with Regard to the
Automatic Processing of Personal Data”, issued by The Council of Europe

- The 1989 “Guidelines on the Use of Computerized Personal Data Flow”,
issued by the council of Europe

- The 1999 United Nations “Guidelines for the Regulation of Computerized
Personal Data Files”

These guidelines establish principles of minimum privacy guarantees for
personal information, at all stages of its processing operations (collection,
storage, dissemination, use, transfer etc...). They also recognize the right of
the individual to access its personal data, to update it, to be informed on the
methods and the objectives of the data collection’s operations.

Moreover, they establish the right of the individual to have his data
destroyed, after the purpose of its collection and processing is achieved,
which supports the right to be forgotten on the net.

A concept with many connotations

There is no simple answer to the question: what is the right to be forgotten?
Because this right is not only new, but rather a complex concept, despite the
fact that it has been mentioned by a variety of legal expressions; such as the
right to oblivion, the right to ask for information deletion, and social
forgetfulness. All these expressions are closely related to absence of
reminder that may provide knowledge, or bring memories back, and which
is: "information™.

The right to oblivion

According to Merriam Webster Dictionary, oblivion simple definition is:
"the state of something that is not remembered, used, or thought about any
more"”, or even:" "the state of being destroyed” while the full definition is:
"lacking remembrance, memory, or mindful attention, or lacking active
conscious knowledge or awareness".

At the legal level, the right to oblivion is related to the justice's
rehabilitation system, that aims to protect one's reputation and personality's
rights. In French system, “Le droit a I'oubli” is double - edged. It means
avoiding being confronted with the past, as well as, the right not to be
confronted with it, by giving the data subject, the control of already
published data.
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Accordingly, we can say that the right to be forgotten may find its roots in
the French legal system, where the law recognizes the right of oblivion for
convicted people, after they serve their punishment and prison time.

Information deletion: Forgetting and erasing

On the other hand, the right to ask for information deletion is established by
the data protection legislation, that imposes either deleting or anonymizing
irrelevant data, or after the purpose for which this latter was collected is
achieved.

This right to ask for information deletion or erasure, could also find its
foundation in article 8" of the Convention for the Protection of Individuals,
with regard to Automatic Processing of Personal Data 1981, as additional
safeguards for the data subject.

The convention recognizes the right to erasure of inaccurate, outdated,
excessive, or kept longer than it is required for the purposes for which those
data are stored, according to the provisions of its articles 5% and 6°.

In online environment, information is there to stay, and to come out on
search operations. That’s why it’s said: the internet doesn’t forget*. And it
seems that this perception prevails, despite the fact that the web is volatile,
and valuable information keep disappearing. Hence, the right to be forgotten
online, means not only the right to oblivion, but also the right to remove the
data that one's doesn't want to go out in search operation's results, when his
name, or any other personal data about him, is used as a keyword.

But this erasure made some see this right as absurd®, not only because it
means asking search engines to remove stories they just indexed to be
accessible, but also because it looks like asking libraries to remove news
stories about individuals from their archives.

L. Article 8 — Additional safeguards for the data subject.

% Article 5 — Quality of data.

%_ Article 6 — Special categories of data .

* - "The bad news for anyone who has been outed — the Internet does not have a delete
button," says Carmi Levy, an independent technology analyst in London, Ont.
http://www.vancouversun.com/sports/Internet+doesn+forget+Managing+disgrace+digital/4
992930/story.html#ixzz3RhbcnDMP.

> _This ruling shows the absurdity of Europe's 'right to be forgotten' law
http://www.businessinsider.com/eu-right-to-be-forgotten-law-is-idiotic-2015-8.
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“the right to erasure” is intended to grant people control over their own
personal data, in facing “Big Data” phenomenon, while the right to be
forgotten” is intended to exercise the right to privacy, protect reputation and
identity in the online society. It's directly related to one's "right to privacy".
The right "to erasure” looks like a condition to enjoy the right to be
forgotten. It gives the data subject the right to limit and stop unlawful use of
his personal data. In practice, it means removing personal data that has been
posted, or released for automated processing, which is a must to start
forgetting process.

According to 1981 convention, as well as to the new proposal, the right to
be forgotten, in practice, is about deleting personal data, delisting, or
making it disappear from search results, which makes it an answer to the
rising damages of the internet’s everlasting memory, on personal reputations
and private lives.

According to the working group 29 (WP29), the erasure on search engine,
doesn't affect the original information that could stay accessible using
search terms, other than the person's personal name, pseudonyms or
nicknames.

In 1989, The right to be forgotten was directly connected to the right to
demand erasure of personal data, by the committee of experts on data
protection, in the context of data collected and obtained through telemetry,
that should be erased after a certain time?.

When Google introduced the web-form for personal information removal,
the press reported tens of thousands of requests, many of which were sent
by criminals, pedophiles, dodgy doctors, and politicians. But, In the
information society, personal information on the internet are not, anymore,
the concern of criminals, but also of ordinary people, with no criminal
records at all.

According to the EU law, every citizen or resident of an EU state, is entitled
to request delisting or erasure, from online search engine.

! - Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL on the protection of individuals with regard to the processing of personal data
and on the free movement of such data (General Data Protection Regulation).

2 _ Data protection Compilation of Council of Europe texts Directorate General of Human
Rights and Legal Affairs Strasbourg, November 2010
https://www.coe.int/t/dghl/standardsetting/dataprotection/dataprotcompil_en.pdf.
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Removing personal data: Re-writing history?

The data that people can ask to remove is supposed to be the "personal data™
that they have provided themselves, and not the data that have been
published by the media, otherwise individuals would be controlling, not
only their online reputation through the data they put online, but also the
references on the internet.

Building on this fact, once online, information should stay online, except
when it's unlawful under copyright or criminal law.

According to Peter Fleischer, the chief privacy counsel of Google, it is
entirely unobjectionable to allow internet users to delete what they have
posted online; such a photo or a comment, while it becomes controversial to
ask search engine to remove this data after it had gone viral and posted by
other users; such as the internet user's friends, especially that it means to ask
each one of them for their consent’. Moreover, things become more divisive
when users ask to remove what has been posted about them by others, since
it means that the search engine is to play the role of a judge, by deciding if
this content is harmful, or privacy invasive. And here, it goes without
saying, how sensitive is the situation, especially that it involves identifying
any relevant third parties, and securing the takedown of the content, to avoid
a fine. And, the situation could get more complicated, when the third party
is able to prove, according to the regulation, that the retention of data is
necessary, either for the exercise of the right of freedom of expression, or
for journalistic purposes.

For that reason, recognition of this right could lead to a significant impact
on the openness of the internet, if a clash occurs between mutual
conceptions of the convenient balance between constitutional rights; such as
the "Free Speech™ in the United states, and the "Right of Privacy"” in the
European countries.

The public interest could also be at stake, if people were denied the right to
access information about public figures, as well as professionals, and

! peter Fleischer: Privacy...? Foggy thinking about the Right to Oblivion - Wednesday,
March 9, 2011.http://peterfleischer.blogspot.com/2011/03/foggy-thinking-about-right-to-
oblivion.html.
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criminals. This is true, if these latter, would be recognized the right to re-
write their history, and ask for erasure of information revealing their past.

In Wegrzynowski and Smolczewski v Poland, the European Court of
Human Rights tackled balancing issues between freedom of expression and
the right to private life, in the context of the right to be forgotten, and noted
that "particularly strong reasons must be provided for any measure limiting
access to information, which the public has the right to receive".
Furthermore, it recognized that the right of reputation places limit to the
right to access information, but was skeptical about rewriting history by
judicial authorities. This skepticism of the right to be forgotten, can be
traced to a report of the committee of experts on data protection, on 1990,
entitled " Data protection and the media (1990)", which criticized the right
of the data subject and wondered if giving him the right to rectify "
erroneous reports which are stored in electronic archives”, will escalate in
the danger of giving him the ability to re-write history.

This issue was among many points of the Google Spain v Costeja ruling,
that were addressed by the European data protection authorities (DPAS)
assembled in the Article 29 Working Party (WP29), On November 26,
2014. The WP29, acknowledged the need of a fair balance between
fundamental rights and the implicated interests, to limit the impact of
delisting on the right to access to information, and the freedom of
expression. It stated the delisting inappropriate when the interest of the
public overrides the rights of the data subject, once this latter plays a role in
public life®.As a matter of fact, there is an urgent need to define this right, as
well as the right to privacy, as it could grow to be a serious source of
liabilities for search engines, which fails to remove personal information

Yhttp://merlin.obs.coe.int/iris/2013/9/articlel.en.html.

2. Data protection and media (1990) Study prepared by the Committee of experts on data
protection (CJ-PD) under the authority of the European Committee on Legal Co-operation
(CDCJ), Strasbourg 1990
https://www.coe.int/t/dghl/standardsetting/dataprotection/Reports/Media_1990.pdf

. GUIDELINES ON THE IMPLEMENTATION OF THE COURT OFJUSTICE OF THE
EUROPEAN UNION JUDGMENT ON“GOOGLE SPAIN AND INC V. AGENCIA
http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-
recommendation/files/2014/wp225_en.pdf.
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posted by people who regret them, and after they are already widely
distributed".

While companies should abstain from the misuse or unpermitted collection
and retention of data, consumers have to be cautious when they allow access
to their data, and demand better protection.

Social forgetfulness: A tool to move on

Far from the internet, some people were faced with the difficulty to escape
their regrettable unwanted past, because of some criminal actions they have
committed, recorded and published by the authorities in charge.
Accordingly, traditional legislations found the solution in recognizing
individuals the right to rehabilitation, after serving their time and a certain
number of years defined according to the crime’s nature and classification;
such as misdemeanor or felony.

Social forgetfulness has been seen as a mean to bring a willing person back
into the community?, and legislations have previewed some legal
mechanisms that recognize pardon for the offender.

At a general level, a form of forgetting is amnesty. It has been used since
old times, in Greek, and stated by Roman law, since the 4th century B.C. to
end the civil war’. Since, amnesty has always been seen as a tool of
forgetting some criminal acts, committed by some members of the society,
in order to foster reconciliation, and allow a nation to compromise and
reunite.

Modern constitutions recognize the power to grant amnesty, either for the
legislative bodies or for the executive ones. On some occasions, amnesties
could be initiate as part of legislations. likewise, In 1991, the Lebanese
government and parliament drafted and approved an Amnesty Law* against
all crimes committed during the war, and they marketed it as a way of
reconciliation.

'The Myths & Realities Of How The EU’s New “Right To Be Forgotten” In Google Works
http://searchengineland.com/eu-right-forgotten-191604.

“Fordham Urban Law Journal Volume 27, Issue 5 1999 Article 37 Forgiveness and the
Criminal Law: Forgiveness Through Medicinal Punishment Dennis M. Cariello*
http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=2033&context=ulj

December 5 2015 .

¥ The Oxford Encyclopedia of Ancient Greece and Rome.

* Law number 84/91 26 August 1991.
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In the time of manual processing of individuals' personal data, criminal
records was proper mean to render public the criminal actions, and to ensure
protection of society against criminals individuals. And, when rehabilitated,
records were kept, but convicted individuals were entitled to have a clear
criminal record. In the internet time, there is this need to keep this right, and
that's where comes the right to have old information kept hidden from
public eyes, when it is not serving any purpose that can be considered of
interest, neither for society, nor for individuals.

According to a UK Act', "a rehabilitated person shall be treated for all
purposes in law, as a person who has not committed or been charged with,
or prosecuted for, or convicted of, or sentenced for the offence or offences
which were the subject of that conviction; and, notwithstanding the
provisions of any other enactment or rule of law to the contrary"

Moreover, on July 2003, "Principles concerning the provision of
information through the media in relation to criminal proceedings, " found
in Declaration and Recommendations of the Committee of Ministers to
member states®, show considerations of personality right that forbid
publication of criminal records. These considerations allow a restriction on
the freedom of information, for the stake of the convicted criminal, when
the interest of reintegration outweighs the interest of society to be
informed.

In Lebanon, According to articles 159 and 160 of the penal code, and the
criminal record law, rehabilitation is a right that can be obtained, when
certain conditions are met. Physically, this operation consists in purging the
criminal record. Effectively, the privacy claim applies on information that is

! An Act to rehabilitate offenders who have not been reconvicted of any serious offence
for periods of years, to penalise the unauthorised disclosure of their previous convictions, to
amend the law of defamation, and for purposes connected therewith.
http://www.legislation.gov.uk/ukpga/1974/53 .

2. Ministers' Deputies- CM Documents- CM(2003)85 12 June 2003- 848 Meeting, 10 July
2003- 5 Media- 5.1 Steering Committee on the Mass Media- Abridged report of the 59th
meeting (Strasbourg, 13-16 May 2003)https://wcd.coe.int/ViewDoc.jsp?id=42101.
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public, to a certain degree, and most of all for the information held by the
authorities in charge of security.

A proper context

According to the definition given to a legal right, as a power, privilege,
demand or claim possessed by a particular person by virtue of law,
corresponding to a legal duty imposed on other, the right to be forgotten
gives the individual the right to enjoy his privacy, and keep his life secluded
and safe, from any unjustified interference of others, in his past life.

On the other hand, the others are under the obligation to abstain from any
trespass of this right, which is related to the right of privacy, that grows out
of the nature of the individuals as human beings.

Over time, even the accurate information loses its proper significance,
weight and context, and could lead to identity distortion by the internet. So,
the right to be forgotten, may seem like a right of a proper context that helps
protect individuals' identities, especially with the potential of the internet to
bring out the archive of a person.

This right can be defined as "the right to silence on past events in life that
are no longer occurring. " And hence, may seem not like a right in itself, but
rather like a restatement of other rights that are recognized by the law; such
as the right to privacy, or the right to protect one's reputation and dignity.
Nevertheless, this right should be distinguished from the right to privacy,
because of their different scope. The first applies on information that is not
publicly known, whereas the second involves removing information that
was publicly known, at a certain time, and prohibiting access to it.

From a legal perspective, this right positions the subject data as the owner of
the information and data generated by his online activities. It offers him a
measure of control over his personal data that is equipped with enforcement
mechanisms, when this control is violated.

However, Personal data is not concretely in possession of a given party,
neither exclusively retained by it, since there is not just one site that may
have a user’s personal data, but a multitude of third parties and mirror sites.
Hence, Personal data is an intangible asset that makes the enforcement of a
right of ownership difficult to implement, and raises many basic legal
questions; such as the one about the possession of an intangible asset,
subject to sharing, even when it is meant to be kept secret, sometimes. On
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the other hand, there are the problems of exercising control over this data,
that can be easily replicated, disseminated and shared.

The right to be forgotten: Controlling Data

The article 12 of the 1995 Data Protection Directive, has already
underpinned the principle of the right to be forgotten, by recognizing the
deletion of the data when it is no longer necessary. Accordingly, a person
can ask for his data to be removed from the search engine online, when this
information is inaccurate, inadequate, irrelevant, or excessive', for the
original purpose of the processing.

The proof of the data necessity must be provided by the responsible of
personal data processing. In this context, the European commission has
proposed to reverse the burden of proof, and ask the responsible of the data
processing to prove it is still necessary. This obligation can be understood in
the light of its practical roots, lying in the difficulties internet users face to
erase unwanted personal information, on the internet.

Moreover, the European Directive grants the individuals, whose personal
data have been processed, the right to require the controller to rectify, erase,
or block any data the processing of which does not comply with the
provisions of the Directive, as well as to object to the processing of data
relating to them. According to Article 2(d) Directive 95/46/EC,
the"controller" of data, is the natural or legal person, public authority,
agency or any other body which alone or jointly with others, determines the
purposes and means of personal data processing.

European Directive

This right can also found its foundation in The actual European directive,
requiring Member States to legislate in a way that ensure, personal data
processing is fair and lawful(art.6.1.a). According to article 2(b) "processing
of personal data™ is "any operation or set of operations which is performed
upon personal data, whether or not by automatic means". A non-exhaustive
list of such processing's operations includes collecting, retrieving,
recording, organizing, disclosing and making available personal data .
Moreover, the controller of the data has the obligation to ensure that it is
only collected for specified, explicit and legitimate purposes (art.6.1.b), that

http://ec.europa.eu/justice/data-protection/files/factsheets/factsheet_data_protection en.pdf
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no more is collected than what is necessary for these stated
purposes(art.6.1.c) crucially that the data are accurate and kept up to date,
taking every reasonable step to ensure rectification or erasure if it is
not(art.6.1.e) and that the data are only kept for as long as necessary
(art.2.b).

The 1981 convention, and the current EU Data Protection Directive
95/46/EC were adopted, long before the emergence of the cyberspace that
aggravated risks and threats to privacy, rendered even more overwhelming
with the appearance of social networks, the unprecedented spread of smart
phones and mobiles' use, the cloud computing techniques, the internet of
things, web-tracking technologies, as well as without consideration of the
globalization phenomenon®.

The 1995 EU Data Protection Directive, allows collection of Personal data
for specific, explicit, and legitimate purposes, and prohibits holding any
data that is not up-to-date, relevant and accurate. And, EU member states
are obliged to stop transfer of this data abroad?, in absence of equivalent
measures, that allow data protection and citizens ‘rights to access, protect,
modify, and deny the right to use of their data, by third party.

Hence, to allow cross board data flow to U.S.A, where there is no such level
of adequate protection, the EU reached the “safe harbor agreement” with the
former. This agreement allows some US companies, to collect data about
EU citizens, in case they proof their engagement to ensure data protection
meets EU standards. These companies, should inform EU citizens, on how
their data are processed and used, and recognize their rights to access,
withhold, and modify their data. Nevertheless, in a landmark verdict " the
Court of Justice of the European Union declared that:" the Commission’s
US Safe Harbor Decision is invalid"™.

! _ http://ec.europa.eu/justice/data-protection/document/review2012/com_2012_11_en.pdf
(seen on 1/6/2016).

%. Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on the
free movement of such data- Official Journal L 281, 23/11/1995 P. 0031 - 0050

- (57) Whereas, on the other hand, the transfer of personal data to a third country which
does not ensure an adequate level of protection must be prohibited.

% _ Court of Justice of the European Union PRESS RELEASE No 117/15 Luxembourg, 6
October 2015 Judgment in Case C-362/14 Maximillian Schrems v Data Protection
Commissioner .
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As a matter of fact, after the Edward Snowden’s revelations, in 2013, on
the complicity between USA based hi-tech and telecoms companies and
government intelligence agency, allowing a massive access to personal
data, an Austrian lawyer, Maximilian Schrems, complained before the
Irish Data Protection Commissioner(DPC), that Facebook was violating his
privacy by retaining his data in the US, including material he had himself
deleted.

The Irish Data Protection Commissioner (DPC), rejected the complaint and
declared having found no case. Schrems filed a complaint before the high
court of Ireland, which referred the case to the court of justice of the
European Union (CJEU), On 18 June 2014%,

The high court of Europe observed that, the Commission has merely
examined the safe harbor scheme, and didn't examine, as it should have
done, if the United States was ensuring a level of protection of fundamental
rights, equivalent to that guaranteed within the EU, under the directive read
in the light of the Charter.

It considered the indiscriminate interception of communications, to be a
violation of fundamental rights, by stating that "legislation permitting the
public authorities to have access, on a generalized basis to the content of
electronic communications, must be regarded as compromising the essence
of the fundamental right to respect for private life". According to this
verdict, masses of Europeans 'personal data transfer to the USA, are in
breach with the fundamental right to data protection, because many digital
operators do not provide customers with protection from state surveillance.
The European Union Data Protection Directive of 1995, regulates the free
movement of personal data, and imposes the adoption of its provisions into
domestic law, while allowing individual EU countries, to exercise their own
approaches to implementation. Data subjects shall be guaranteed the right to
know where the data originated, the right to have inaccurate data corrected,
the right of appeal in the case of unlawful processing, and the right to deny
permission to use data under certain circumstances.

http://curia.europa.eu/jcms/upload/docs/application/pdf/2015-10/cp150117en.pdf.
! - Schrems -v- Data Protection Commissioner [2014] IEHC 310 (18 June 2014)
http://www.bailii.org/ie/cases/IEHC/2014/H310.html.
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Court of Justice of the European Union

In a recent judgment (Case C-131/12, 13 May 2014), the CJEU laid down
an important presumption in favor of the rights to privacy and the protection
of personal data, by interpreting article 12 of the 1995 European Directive,
as applying to data on the web, accessible through search engine. The court
hold up that these rights have like a priority on other rights. Hence, they
override, as a rule, not only the economic interest of the operator of the
search engine, but also the interest of the general public in having access to
that information, upon a search relating to the data subject’s name, and,
particularly, the freedom of expression.

This decision is a landmark. It explicitly affirmed the existence of a right to
be forgotten in the EU, as a matter of principle. And, it clearly stated that
the erasure of irrelevant or unwanted data, is a necessary part of forgetting.

Upon this, it decided that a person has the right, to have his personal data
removed from the index, used in search. This means, the personal data may
no longer be made available to the general public, by its inclusion in the list
of search results, when they are tailored to an individual’s name through the
search engine, because they allow to establish a more or less detailed profile
of him, by providing a vast number of aspects of his private life, and which
cannot be easily obtained or interconnected without the search engine.

To reach this judgment, the court interpreted the provisions of the directive
95, in the light of fundamental rights, because it seeks to protect
fundamental rights and, particularly, rights relating to privacy, as it is stated
in articles 7 and 8.1t endorsed the complaint against Google, stating that
search engine operators had a direct obligation to erase the data, when this
later is able to compromise the fundamental right to data protection and the
dignity of persons, which included the person’s desire that such data not to
be known to third parties.

In the case, a Spanish citizen Mr. Costeja Gonzalez sought to obtain an
order to the effect that information about auction notices for the recovery of
social debts he has owed 16 years earlier, which appeared in a newspaper
and on Google search results be altered, deleted, or protected, and that
Google should either delete or conceal the links to those pages.
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However, we should notice that this decision is not about personal data
willingly posted online, but rather about information originating from public
records, which is a newspaper, and which is considered just like other public
sources, television and other media. Also, this information is accurate, and
legal. it was published upon order of the minister of Labor, to ensure wide
publicity of the auction and, hence, to guarantee participations of the largest
number of bidders.

According to this ruling, the individuals were recognized the right to
directly address search engine operators, to ask them erase data about them,
on the basis that they do wish to be forgotten. In this case, the court
considered the search engine Google as a data controller, responsible to take
the needed measures to administer the requests of data erasure, and,
accordingly, to play the role of the court, when deciding which requests
shall be positively answered. The court has extended Directive to consider
the search engine a "controller”, while it does not process data, and cannot
be considered aware of the personal data existence. Moreover, he is not the
one who has defined the objectives for the processing operation. Thus, the
court recognized the data subject has the right to ask rectification or erasure
from the operator of a search engine, like he can do it from the "controller"” .

According to the Directive, A controller, shall at least process data, which
is not true for a search engine. Article (2.d) of the Directive defines the
controller as following"...the natural or legal person, public authority,
agency or any other body, which alone or jointly with others, determines the
purposes and means of the processing of personal data; where the purposes
and means of processing are determined by national or Community laws or
regulations, the controller or the specific criteria for his nomination may be
designated by national or Community law;"

Alternatively, the court gave a broad interpretation of the Directive's
territorial reach, by extending it to cover organizations outside Europe. It
considered Google activities in Spain into the territorial scope of the
Directive, despite the fact that these activities are not about data processing.
On the other hand, In a clear effort to capture more US companies, than it is
done with the actual Directive and 108 convention, the new regulation
(GDPR) extends its territorial scope, to include personal data processing by
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controllers or processors established in the EU, or processing of personal
data of subjects based in the EU, where the processing relates to goods or
services offered to those data subjects, or the monitoring of their behavior®.
Removing data online doesn't mean removing it from official records or
newspapers, which had publish it, and that is true for the Mr. Costeja
Gonzalez' case, whose name appears in many articles, as well as in reports
about the case, or even in the minister and auctions' records.

New General Data Protection Regulation" (GDPR): Updating

The right to be forgotten has been codified as part of a broad new proposed
data protection regulation in Europe. This proposal is built on the already
existing obligation of data controllers to stop processing personal data when
the legitimate ground and purpose no longer exist.

The European Parliament and the Council of Ministers have been working
on a proposal for a new regulation of personal data protection, released in
January 2012, and entitled "new General Data Protection Regulation™
(GDPR). This proposal aims to harmonize data protection rules across the
EU and is part of a package that also includes a draft Directive on the
processing of personal data by public bodies, for various justice and crime
prevention purposes’.

This latter ensures an enhanced level of data protection, as well as far
strong rights, starting at the first step of collection till the collection's
purpose and use. The Data controllers have the obligation to be more
transparent on how they will be using the collected personal data,
especially, when it is shared. For this purpose, they have to provide more
details about their privacy policy, in clear and plain language, that can be
understood by data subject, must have the unambiguous consent by the data
subject, while granting him easier access to his data. A special attention is
given to personal data collected from the data subject when he was a child,
by recognizing him a right "to erasure” and a right "to be forgotten”,
requiring the service provider to erase this personal data without delay.

L. Article 3 Territorial scope.

2~ Data protection for police and judicial cooperation in criminal matters: Council ready for
talks with EP: http://www.consilium.europa.eu/en/press/press-releases/2015/10/09-data-
protection/
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In May 2014, the European Parliament approved a version of the text for the
GDPR, and The European Council finalized its text, in June 2015.

Despite the fact that the new Regulation uses the same language to talk
about data protection; such as: personal data, processing, data controller,
and data subject, many of the terms' definitions have been expanded to
make controller and processor tasks more tedious, in their quest to abide by
the rules.

As for the data's subject consent, for example, The GDPR is tightening the
circumstances where controllers may rely on implied consent. According to
Article 4 (8), consent is: “any freely given specific, informed and explicit
indication of his or her wishes by which the data subject, either by a
statement or by a clear affirmative action, signifies agreement to personal
data relating to them being processed". Moreover, dispositions are hardened
by recognizing the data subject the right to withdraw his consent, at any
time.

In the light of these changes, data controllers processing personal data
according to data subjects' consent, shall be reviewing their ways for
obtaining this latter, especially that, they will bear the burden of proof of
this consent’.

According to the actual Directive provisions (art.6.1.d), an individual has
the right to ask the data controller, a rectification or erasure of the inaccurate
or incomplete information. The controller has the same obligation, when the
data is slanderous or disrespect civil rights.

The GDPR codifies the right to be forgotten in its Article 17, to give more
control for the data subject over its personal data. The first paragraph 17(1)
contains the right to erasure for the data subject, and the obligation of the
data controller to erase and to abstain from further dissemination. According
to this right, the data controller has the obligation to erase information
where it is no longer necessary, for the purpose for which it was collected,
where the data subject withdraws consent, or where they object to
processing. In paragraph 2, there is no right to erasure or obligation to stop
processing, but rather another obligation that lays on the processor the

YAccording to Article 7: any consent wording must be:“in an intelligible and easily
accessible form, using clear and plain language”.
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obligation to take reasonable steps to inform third parties that the data
subject has requested erasure, if the personal data has been published on the
internet.

This paragraph establishes an obligation of result, with the regard to the
information of third parties that were authorized to publish this data, that the
data subject has requested erasure of such data. The application of this
obligation is depending on the controller liability of third parties publishing.
This is true each time the controller gives third parties his authorization to
publish this data. According to the actual Directive 95/46/EC, article 14
recognizes the data subject the right to object to processing his personal
data, even when this operation has a legitimate ground. He can oblige the
controller to stop processing his personal data, by proving specific
circumstances that constitute "compelling legitimate background”. While
under the (NGR), the burden of proof is on the data processors and
controllers, who have to proof the need to keep processing data. Actually,
the added value of this article relates to published information.

According to many European commission documents and speeches of
Commissioner Reding, this right is intended to cope with privacy risks on
line, by allowing individuals, to control their own data on the internet.

Global right

To put the right to be forgotten in context, as a concept that relates to the
protection of Personal Data, aiming to avoid privacy harms done by new
forms of digital publicity on search engine and social medias, we should be
aware that the global nature of the internet, has a decisive impact on the
effectiveness of this right. Cyberspace, where no real frontier exists, allows
the clash of different legal systems regarding the concepts of "freedom of
expression” and "personal data. For example, the Communications
Decency Act of 1996 (CDA), also known by some legislators as the "Great
Internet Sex Panic of 1995", enacted as a mean to prevent the transmission
of indecent and patently offensive materials to minors over the Internet’,
protects intermediaries from all liability for the posting of third parties,
through section 230 which states: "No provider or user of an interactive

! - What does CDA stand for?CDA stands for Communication Decency Act
http://www.acronymattic.com/Communication-Decency-Act-(CDA).html

303



computer service shall be treated as the publisher or speaker of any
information, provided by another information content provider” (47 U.S.C.
§230) .

Moreover, the internet is not a “public space” where a given country may
extend its sovereignty, but rather an algebraic representation of privately
owned services.

On the other hand, this right has raised serious issue about the
implementation of the decision taken by the Court of the European Union,
especially between countries with different legal priorities; such as the EU
and the USA. the principle of sovereignty denies the right of a country to
control what should be seen or published in another country, especially that
it influences the freedom of expression, and the right to access information,
as well as the free flow of information. Nevertheless, according to the
"extra territorial effects” of national legislations, corporations and search
engines will be obliged to implement national decision recognizing an
individual's right to be forgotten, and, consequently, erase the PD or PI
personal information wherever this data is.

In an answer to Google objections, the French National Commission of
Informatics and liberties (CNIL), has considered that this argument is in
part political, and that the legal reasoning imposes the application of the
right on all Google extensions. Actually, the new regulation aims to ensure
European citizens the same level of protection, no matter where the
processing of their personal information takes place.

Lebanon: Lack of specific legislation and efficient mechanisms
According to the constitution preamble of 1990, Lebanon, a founding and
active member of the United Nations Organization, abides by its covenants
and by the Universal Declaration of Human Rights. And, The Government
shall embody these principles in all fields and areas without exception.
Nevertheless, Lebanon is currently failing to constitutionally uphold the
right to privacy, to adopt a convenient legal framework to protect personal
data, and to ensure legality of communications surveillance, pursuant to its
international human rights engagements.

the constitution recognizes Individual liberty as guaranteed and protected
by law (art.8), freedom of expression and freedom of the press, (art.13), and
the traditional form of privacy through inviolability of the residence (art.14).
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But this recognition cannot afford to protect privacy online, even if this
latter is defined as seclusion from public publicity, because physical
seclusion is a clear concept, that becomes complicated if applied to
intangible asset like information and personal data.

The Information privacy is recognized by sectoral legislations, for banks'
accounts, lawyers and doctors, under the label of professional secrecy, while
privacy of communications carried out by all means of communication is
uphold according to legal dispositions of Law No. 140 (Telecommunication
Interception Act of 27 October 1999). The Lebanese constitution supports
Territorial form of privacy, by setting limits to intrusion into the domestic
and other environments; such as the workplace or public space.

Lebanon has no legislation on "Personal Data Protection”, despite the
emerging initiatives of the e-government, the Unique ID, the biometric
passport, and the E-transaction bill which, in its current state, would allow
for warrantless search and seizure of financial, managerial, and electronic
files, including hard drives, and computers. As a matter of fact, The United
Nations International Independent Investigation Commission (UNIIIC), and
the Special Tribunal for Lebanon (STL), had have unregulated access to
personal data of Lebanese citizens from many sources: educational,
government, medical, and mobile phone records. Moreover, internet service
providers are requested to track Lebanese citizens activities on the net, by an
order issued by the Public Prosecutor’s office, on June 2013.

An order issued by the public prosecutor's office, issued on June 7, 2013,
establishes a practice of tracking internet users, by landline and wireless
service providers. These latter have an obligation to store the online traffic,
for at least one year".

Recently, the Lebanese parliament has listed on its agenda a draft law, on
the access to information, while still discussing another one on E-
transactions and Personal data Protection. This latter, has previewed the
principle of personal data protection, in some articles, under chapter 5, with
no clear or efficient mechanisms, on the how to implement this protection.

! https://now.mmedia.me/Ib/en/reportsfeatures/523209-523209-523209-providers-tracking-
customers-internet-use.
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Conclusion

It goes without saying, that the discussion is still open, and that the struggle
to protect privacy and recognize the right to be forgotten, is unfolding
within a digital ecosystem characterized by surveillance. The right to access,
process, analyze, disclose, seek, find, transform, and distribute information,
must be reconciled with the equal right and need to be left alone.
Government must recognize the innate danger in the collection and retention
of personal information, that some incidents such as "revenge
porn” sharing, or "pictures uploaded” due to poor judgment, can do a lot of
harm. They must protect citizens by providing them the needed legal tools,
that empower them to protect themselves against corporations commercial
practices, as well as, against some types of cybercrime, and illegal
surveillance of the public authorities.

At the legal level, the recognition of the right to be forgotten, may afford a
higher level of protection for human rights. However, the reach of the
obligations enshrined in Articles 7 and 8 of the Charter of human rights
shall be defined, and balanced with the need to protect Article 11 of the
Charter, recognizing the freedom of expression and information as
everyone's right, and as including "freedom to hold opinions”, and "to
receive and impart information and ideas", without interference by public
authority, and regardless of frontiers.

Nevertheless, the right to be forgotten on the internet may be sloppy, when
it isn’t balanced with the "right to access information" and the "freedom of
expression”, especially in weighing the interest of the general public in
having access to the information. Hence, this right is not intended to cover
criminal tracks, by removing damaging or incriminating information; such
as corruption, sexual assault, corruption revelation, child pornography,
particularly, for those who run for political positions. Anyhow, it should
not be, by any mean, used to manipulate or eliminate information that could
be prominent for public interest.

To achieve balance between the right to be forgotten and the right to access
information, the right to freedom of expression and information that are
substantively guaranteed by a fundamental right, legislations should also
seek to weigh up protection of fundamental rights with economic interests,
as well as, with the right to access information.
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Actually, the European Directive® does allow Member States, to make an
exception to some of its basic rules, on personal data protection, insofar as
this would be necessary, in order to reconcile the right to privacy with the
freedom of expression and, particularly, with journalistic, artistic, or literary
expression.

A fair balance’ between the ‘interest’ of Internet users in having access to
the data in question, ‘and the data subject’s fundamental rights, should be
established.

There is a need, that the data subjects and the website owners or operators,
shall be able to understand, where the limits of these rights and
responsibility are placed.

Next to this, Information and communications Technologies shall
contribute, not only to securing data, but rather to improve the way personal
data is handled and processed, so that search engines and data processors
apply principles of personal data protection, in a way that may respect the
right of a person to privacy, to seclusion and to be forgotten.

!Directive 95/46/EC on the protection of individuals with regard to the processing of
personal data and on the free movement of such data.
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— The Islamic state report

— The Al-furgan institute:

— The Al-I"tisam media foundation:

— The Al Hayat media center:

— The Ajnad Media Foundation:

— Dabiq

— Islamic State news ISN
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La Cour pénale internationale a compétence pour poursuivre et punir les
auteurs d'un certain nombre de crimes internationaux graves précises dans
I'Article (5 /1) du Statut de Rome, en ’occurrence: le génocide, crimes
contre 1'humanité, crimes de guerre et crimes d’agression. Mais afin de
garantir le droit de la communauté internationale a punir pour les crimes
internationaux. Il faut inclure dans la compétence de la Cour pénale
internationale de punir tous les crimes, notamment les crimes de terrorisme
international, comme le monde d’aujourd’hui connait des changements
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radicaux avec I'émergence de groupes islamistes radicaux, sous diverses
appellations, " Al - Qaida", " Boko Haram "," Daesh ", qui menacent la paix
et la sécurité internationales.

« Il est de la responsabilité de chaque Etat de trouver une réponse judiciaire
universelle au crime de terrorisme international par une juste application des
obligations conventionnelles et coutumiéres existantes et par I'élargissement
de la compétence de la juridiction pénale internationale aux crimes de
terrorisme.» .

Ghislaine Doucet
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WcCarole André-Dessornes, «Les Etats-Unis et la lutte contre le terrorisme
international depuis le 11 septembre 2001», Géostratégiques, n° 29, 4 eéme
trimestre, 2010, p.113, Kofi Annan, Interventions, une vie dans la guerre et dans la
paix, Odile Jacob, Paris, 2013, p.356.

CAS e Y e A i el dasa g sall clElall e Y due 5 e pae ¢ s 5y Jlal)
Gilles Andréani, « La Guerre contre le Terrorisme, le piége des mots», Annuaire
Francais de Relations Internationales, Vol. 4, 2003, p. 102.
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THE MARITIME PIRACY IN INTERNATIONAL LAW:
THE PROSECUTION OF AN INTERNATIONAL CRIME?

Dr. Antonios F. ABOU KASM
Introduction

Piracy is a notion that is in two forms: Maritime Piracy and Intellectual
Piracy. This article however, is concerned with the first notion, Maritime
Piracy, otherwise known as Piracy Jure Gentium, which is the first crime to
have been recognized as a crime against international law and subject to
universal jurisdiction®. The United Nations Convention on the Law of the
Sea (UNCLOS) of 1982 may now be regarded as expressing the current law
of piracy both as conventional and as general international law?. This article
will deal with the elements of Piracy as defined in the UNCLOS of 1982
and then it will distinguish piracy from other crimes.

There is no recorded account of the precise time in history in which Piracy
started. Although the frequency of its occurrence varied, Piracy “has been
going on for centuries across the world in every ocean and open sea that
vessels sailed.”® The usage of the word Pirate has been traced as far back as
100 BC era by ancient Roman historians as both Greeks and Romans faced
Pirates during their expansion to foreign lands.* There are also manuscripts
from the time of Egyptian Pharoah Akhenaten (1350 BC) which narrate

! The Lotus (France v Turkey), PCIJ Series A No. 10, p.70.

2 1. Shearer, “Piracy”, 2009 Max Planck Encyclopedia of Public and International Law,
Oxford University Press, p.2.

3U. Pam, “The Origin and Short History of Pirates”, available online at:
<http://www.helium.com/items/986147-the-origin-and-short-history-of-pirates>
(last accessed: 22/02/2016).

* Ibid.
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about the “plundering of attacks” on their ships.! Julius Caesar was said to
have been captured by Cilician Pirates in AD 75 who asked for a ransom for
his release? Subsequent to his release, he is said to have pursued the Pirates.
Famous Pirates in maritime piracy include Barbary Pirates of the
Mediterranean Sea, Pirates in Malacca and Singapore Straits.?

The history of Piracy was closely linked with maritime trade during the
ancient time as trade Ships were the obvious targets of Pirate Ships.* The
threat posed was not only on the goods but also on the safety of the crew
and passengers of the Ship. Literatures on Piracy refer to the years from
1680 — 1730 as “the Golden Age of Piracy”.This is basically the time
during which Pirates as we know them in this contemporary times existed.
The more frequent occurrence of the act of Piracy necessitated for the
international community to came together to codify a legal framework in the
early 1980s, which resulted in the adoption of the UNCLOS.° The
international community started negotiation of this instrument in September
1973 and the negotiations took 9 years.

This act of maritime Piracy was considered as a crime (l), and prosecuted on
national and International levels, the cases of Somalia and Kenya are to be
considered as relevant in a Case law’s perspective (II).

PART ONE: Maritime Piracy as a crime
1.1 Legal Aspects concerning International Criminal Law
Ferdinandusse understands international criminal law as an “accumulation

of international legal norms on individual criminal responsibility”7, so the
addressee of international criminal law is the individual, not the State.

" Ibid.
2 D. Nincic, “State Failure and the Re-emergence of Maritime Piracy”, California Maritime
Academy, California State University, March 26-29, 2008, San Francisco, CA.
}R.C. Beckman, C. Grundy-Warr, L.Forbes Vivian, “Acts of Piracy in the Malacca and
Zq.ingapore Straits”, International Boundaries Research Unit, 1994.

Ibid.
> Shearer, supra note, at 2.
® Nincic, supra note, at 6.
" W.N. Ferdinandusse, Direct application of International Criminal Law in National
Courts. Asserpress, Netherlands, 2006, p. 5.
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Likewise, in the Hostages case the United States court in Nuremberg stated
that “an international crime is an act universally recognized as criminal,
which is considered a grave matter of international concern and for some
valid reason cannot be left within the exclusive jurisdiction of the State that
would have control over it under ordinary circumstances”.!

Then, international criminal law deviates from the traditional model of the
international law, according to which, under the rules of so-called “state
responsibility”, the consequences of conduct that violates internal law can
affect only a State but not an individual. International criminal law
embodies the new quality of international law, which is no longer limited to
the rules of true interstate matters but reaches deep into de State’s domestic
sphere.

According to the Encyclopaedia of Public International Law,? the principles
of international criminal law are territoriality, protected interest, passive
personality, active personality, representative administration of criminal
justice, universality and division of responsibility.

It is inevitable to remark that international criminal law requires the
existence of a legal prohibition arising over national law, and which defines
a certain conduct as criminal, punishable or prosecutable, or violative of
international law. This “minimum standard” as Cherif Bassiouni* mentions,
permits the application of penalties by analogy to similar crimes and
penalties in the national criminal laws of the prosecuting State having
proper jurisdiction. Notwithstanding, this ambiguity of rules my cause
impunity and injustice, and moreover, a dangerous dispute among States
over conflicts relating to jurisdiction, issue which will be discussed further
on.

The basis for prosecution and punishment of international crimes is not
international law, but domestic implementing legislation because usually

1 A. Zahar and G. Sluiter, “The Question of Universal Jurisdiction” in International
Criminal Law. Oxford University Press, London, 2007, p. 497.

2 “Criminal Law, International” in Encyclopaedia of Public International Law. North-
Holland Pub., New York, 1990, p. 877-882.

® For the purposes of the present Report we will not emphasize on the constitutive elements
of these principles considering that they general accepted principles of law.

* C. Bassiouni, “Principles of Legality” in Crimes Against Humanity in International
Criminal Law, Martinus Nijhoff Publishers, Netherlands, 1992, p. 112.
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they are ordinary crimes. In such cases, international law, in particular
international agreements merely obligate States to declare criminal certain
offences.

Bearing this in mind, it is important to remember theP of the Statute of the
International Criminal Court (ICC),! which reads as follows:

Affirming that the most serious crimes of concern to the international
community as a whole must not go unpunished and that their effective
prosecution must be ensured by taking measures at the national level and
by enhancing international cooperation,
Determined to put an end to impunity for the perpetrators of these crimes
and thus to contribute to the prevention of such crimes,
Recalling that it is the duty of every State to exercise its criminal
jurisdiction over those responsible for international crimes...
Then we can affirm that one of the basic principles of the ICC is
complementarity and therefore it will only exercise its jurisdiction when
national legal systems are unable or unwilling to exercise jurisdiction. It
goes without saying that domestic courts are the primary forum for
prosecuting individuals for crimes considering that the rules and
regulations which the international criminal courts must obey are
legislated in written form thus they are sufficiently clearer under
conventional international law, while on the other hand rules which
States must respect in exercising their national jurisdiction are often not
formulated in a written and clear form in international law.?
Subsequently it is important to difference what some authors have defined
as core international crimes and crimes under international law.

1.1.1 Core international crimes
This conducts are, by their very nature, of global calibre subject to
international criminal law and the jurisdiction of international crime

! http://untreaty.un.org/cod/icc/statute/english/rome_statute(e).pdf, (last accessed on 10
April 2016).

2G. Werle, “The Notions of International Criminal Law and Crimes under International
Law” in Principles of International Criminal Law. Asserpress, Netherlands, 2005, p. 22-24.
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tribunals. These crimes are usually divided in three different categories:
crimes against peace (aggression; encourage terrorism; maintain colonial
dominancy; recruit, equip and training of mercenaries), crimes against
humanity (genocide; apartheid; inhuman acts; extermination; slavery;
deportation; persecution; serious violation of an essential international
obligation for the safeguard and preservation of human being), and war
crimes committed during armed conflicts (serious attempt against persons
and goods, illicit use of weapons).’

It is relevant to consider that constitutive instruments of international courts
occasionally define the crimes to be pursuit, determine the extent of their
jurisdiction, and establish the substantive law that they will have to apply.’
Sometimes, a number of offences under domestic law may be included,
such as murder, sexual offences, destruction of property, religious
persecution. This issue deserves a special remark, since the International
Law Commission also recognised their punishability in Articles 17, 18 and
20 of the Draft Code of Crimes Against the Peace and Security of Mankind.*

1.1.2 Crimes under International Law

Crimes under international law are all crimes that involve direct individual
criminal responsibility under international law and this includes also aspects
of national crime law, especially domestic rules on criminal jurisdiction
over crimes with a foreign element. Therefore, it is commonly accepted that
the norms of the international criminal law penetrate the armour of state
sovereignty.”

The grounds of the aforementioned is that the existence of international
judicial organs does not preclude national courts from having an active role
in punishing individuals responsible for serious crimes, on the contrary,
national courts have been encouraged to do so. The extension of national

1 R. Kok, “Core international crimes” in Statutory Limitations in International Criminal
Law. Asserpress, Netherlands, 2007, p. 4-5.

2 M. Besné, El crimen internacional. Nuevos aspectos de la responsabilidad internacional
de los Estados, Universidad de Desusto, Bilbao. Serie Derechos Humanos, vol. 5, p. 72.

® Swart, Bert, “Internationalized Courts and Substantive Criminal Law” in Romano, Cesare,
et. al., Internationalized Criminal Courts. Oxford University Press, 2002, p. 291-362.

* Contained in the Yearbook of the International Law Commission, 1996, vol. Il (Part Two).
> C Milhaila, “Les crimes internationaux et le droit pénal interne” in Reveue roumaine des
Sciences Sociales. Série des sciences juridiques, 32 (2) juillet-décembre 1988, p. 95-106.
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criminal jurisdiction is limited by international law specifically by the
prohibition on interference. Under international law, the State may only
extend its criminal jurisdiction to matters with which it can show some
connection. On the other hand, it may be required to extend its national
criminal jurisdiction.

Crimes under international law are directed against the interests of the
international community as a whole. It follows this universal nature of
international crimes that the international community is empowered to
prosecute and punish, regardless of who committed them or against whom
they were committed.

But it is not only the power to prosecute on the part of the international
community as a whole that arises from the nature of crimes under
international law and their direct affiliation with the international legal
order. Every country is allowed to prosecute criminals in all cases without
restriction, it is important where the conduct in question took place, who the
victims were or whether any other link with the prosecuting State can be
established. The authority to punish derives here from the crime itself.

In contrast to most other international crimes, the crime of piracy is
grounded not in international treaty law, but in customary law, and in this
regard it is important to consider that the objective component of customary
law is State practice. The gravity of this crime incites States to recognize
that the punishment of piracy serves not only the interest of the individual
State, but also the interests of the States constituting the international
community.

In this regard, let us quote the Report of the Sub-committee of the League of
Nations Committee of Experts for the Progressive Codification of
International Law:

The attacks of pirates are directed against the interests of maritime trade
throughout the world, and pirates are therefore justiciable in every
country. The States which seizes the pirate vessel and arrests the crew is
the obvious judge of the validity of the capture and guilty of the parties
concerned. It should by preference be accorded the right to investigate

L Werle, op. cit., p. 25-26.
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and to pass judgement in the case, unless the international law or dome

international convention otherwise decides.
To sum up, core international crimes are violations to international law
committed by States that may result in State responsibility and affect public
order, national security as well as legality, therefore they include crimes
against peace, humanity and war crimes and are committed under the name
and responsibility of the States through its organs or officials. Crimes under
international law, such as piracy, are committed by individuals and
consequently the States are obliged to collaborate in their prevention and
fight.

1.2 Piracy and Universal Jurisdiction (UJ)

The universal jurisdiction to prevent and suppress piracy has been widely
recognized both in positive and customary international law as the
international crime par excellence to which universality applies.?

1.2.1 Definition of UJ

The doctrine of universal jurisdiction holds that a nation can prosecute
offenses to which it has no connection at all — the jurisdiction is based solely
on the nature of the crime®. According to the doctrine, any nation can
prosecute universal offenses, despite the objection of the defendants’ and
victims’ home States®.

Universal jurisdiction or principle of universality is one of the few
candidates for playing a regulatory role in international law as a catalyst of
shared values and interests of the so-called international community as a
whole and it encompasses two key elements: universality and jurisdiction.

On the one hand, the universality element is embedded in the competence of
a State to prosecute alleged offenders and to punish them if convicted,
irrespective of the place of commission of the crime and regardless of any

L Werle, op. cit., p. 50.

2 C. Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspective and
Contemporary Practice, Virginia Journal of International Law, Vol 42, p.111.

® http://www1.umn.edu/humanrts/instree/princeton.html> (last accessed: 19/01/2016).

* See E. Kontorovich, The Piracy Analogy: Modern Universal Jurisdiction’s Hallow
Foundation, Harvard International Law Journal, Vol. 45, Number 1, Winter 2004, at p.183.
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link of active or passive nationality, or other grounds of jurisdiction
recognized by International law. On the other hand, jurisdiction is the
central concept in the interface between the nation state and international
law; as such, it describes the power allocation both among individual States
and between States and international law. In general, the term jurisdiction,
whether it applies to civil or criminal matters, includes the power to
prescribe or make laws, the power to decide legal disputes, and the power to
enforce legal decisions or verdicts.

As stated by Prof. Bassiouni, universal jurisdiction may be exercised by a
State without any jurisdictional connection or link between the place of
commission, the perpetrator’s nationality, the victim’s nationality, and the
enforcing State. The rationale for such exercise has to do exclusively with
the nature of the crime and it has as an aim to “enhance world order by
ensuring accountability for the perpetration of certain crimes”.? In this sense
a State that exercises universal jurisdiction principle is acting on behalf of
the world community and it has a purpose of preserving the world order.
The author states three reasons as rationale behind the exercise of universal
jurisdiction: (a) no other state can exercise jurisdiction on the basis of the
traditional doctrines; (b) no other State has a direct interest; and (c) there is
an interest of the international community to enforce. In that sense a State
exercising universal jurisdiction is carrying out “an action popularis against
persons who are hostis humani generis”. The idea is that there are core
values shared by the world community as a whole and that the protection of
those values transcends States’ sole interest.

1.2.2 Unique feature of Piracy as UJ Crime

Eugene Kontorovich® lists six characteristics of piracy that has made this
crime a realm for universal jurisdiction consensus over so many centuries:
first of all piracy was committed by private actors. This first element is
crucial in the sense that it’s the one that distinguishes the act committed by

! C. Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspective and
Contemporary Practice, Virginia Journal of International Law, Vol 42, 2001-2002, at p.40.
2 C. Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspective and
Contemporary Practice, Virginia Journal of International Law, Vol 42, 2001-2002 at p.88.

% See E. Kontorovich, A Positive Theory of Universal Jurisdiction, Bepress Legal Series,
Paper 211, at p.8, available at <law.bepress.com/expresso/eps/211>, (last accessed:
21/01/2016).
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private actors from those executed by State authorized agents, the so called
privateering, in which despite the fact that those agents engage in the same
activity as pirates their activity was considered acceptable due to an
authorization given by a certain entity. As a matter of fact, the same conduct
that was condemned under piracy law, was perfectly legal when authorized
by a sovereign State. Accordingly, what was criminalized was not the act
itself, rather the fact that those who engaged in such practices were not
authorized to do so.

Secondly, the crime took place in high seas, outside of any state jurisdiction.
Thirdly, the fact that piracy took place in the high seas means that it is likely
to affect the interest of several States; such attacks obviously influence the
trade among nations having a deep impact on the economy. Fourthly, piracy
was considered as a wrongful act and crime by all nations. The fifth
characteristic that makes piracy so suitable for universal jurisdiction theory
has to do with the fact that States prescribed the same punishment for the
crime. This is an important element in the sense that it avoids one of the
imminent dangers of crimes with universal characteristics, which is double
jeopardy. Finally, piracy was a crime narrowly defined under this universal
jurisdiction approach. It was a crime that can only be committed under
specific circumstances.

In sum, despite the fact that, some of the characteristics that made the crime
of piracy a landmark for universal jurisdiction doctrine, are nowadays
outdated — for instance the first characteristic is obsolete because
privateering is no longer tolerated by states — they have helped in the past to
shape the concept of piracy as a crime of universal jurisdiction.

1.2.3 International Legal Regime on Piracy as a Crime of Universal
Jurisdiction

According to Prof. Bassiouni “universal jurisdiction for the crime of piracy
is firmly established in positive international law™ piracy is therefore the
international crime that gathers consensus in its link to the concept of
Universal Jurisdiction. As a matter of fact piracy is a crime committed in the
high seas or any other areas that are not within a jurisdiction of any State. In
this sense it is necessary to distinguish the practice of this crime with one

! C. Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspective and
Contemporary Practice, Virginia Journal of International Law, Vol 42, 2001-2002 at p.112.
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country’s territorial limits and outside of this territorial limit. If the crime is

practiced within the territorial limit of a certain country then it is not within

the framework of universal jurisdiction.

Article 19 of Geneva Convention on the Law of High Seas® states the

following:
On the high seas, or in any other place outside the jurisdiction of any
State, every State may seize a pirate ship or aircraft, or a ship taken by
piracy and under the control of pirates, and arrest the persons and seize
the property on board. The courts of the State which carried out the
seizure may decide upon the penalties to be imposed, and may also
determine the action to be taken with regard to the ships, aircraft or
property, subject to the rights of third parties acting in good faith.

This Article clearly establishes the universal jurisdiction regime for pirates
ships seized in the high seas. It is noteworthy, that on one hand the articles
applies on the high seas or “any other place outside of the jurisdiction of any
state”, in those localization which does not territorially belong to any state,
all states have the right to seize ships and or aircraft seized by pirates.
Furthermore the article also establishes that the court responsible for the
trail of those pirates is the one of the state that has seized them.
Additionally, Article 105 of UNCLOS? reinforces the legal prevision
mentioned before by stating that:

On the high seas, or in any other place outside the jurisdiction of any
State, every State may seize a pirate ship or aircraft, or a ship or aircraft
taken by piracy and under the control of pirates, and arrest the persons
and seize the property on board. The courts of the State which carried out
the seizure may decide upon the penalties to be imposed, and may also
determine the action to be taken with regard to the ships, aircraft or
property, subject to the rights of third parties acting in good faith.

Both the Geneva Convention on the High Seas and the UNCLOS provide
that piracy can be committed using a ship or aircraft against ships, aircrafts,

! <http://untreaty.un.org/cod/avl/ha/gclos/gclos.html>, (last accessed: 4/03/2016).
2 United Nations Convention on the Law of the Sea, Oct. 7, 1982, U.N. Doc.
A/CONF.62/122.
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on persons or property situated on the high seas or “in a place outside the
jurisdiction of any State”. It is therefore possible to state that universal
jurisdiction of the crime of piracy is firmly established in positive
international law.

1.2.4 Today’s challenges on applicability of UJ theory to Piracy

There are three main reasons that worth noticing when it comes to the
applicability of the universal jurisdiction theory to the crime of piracy.
Firstly, there is financial or economic consideration that makes the issue not
so appealing and that leads this altruistic idea of protecting the world
community out of place. In fact, has been noticed by A. Rubin, when
looking at the piracy from an historical perspective one can see that there
were few instances where those who engaged in such acts were presented to
the court and tried under universal jurisdiction doctrine. On the other hand,
and as mentioned a priori, there are international legal instruments that
recognized piracy as a universal jurisdiction crime, however, the law (article
103) states that the ship that seizes a pirate ship is the one responsible for
the trial of those who engage in such activities. Such a construction has been
facing challenges nowadays because the States that are willing to seize
pirate ships are not willing to take them to court. Secondly, interestingly
enough there is a discussion of a not-so-new issue when it comes to piracy —
which is the principle of the enforcement of universal jurisdiction. As a
matter of fact, despite the fact that piracy is and was considered a universal
jurisdiction crime par excellence, the truth is that there have been few cases
of universal jurisdiction enforcement. Here is where the paradox lies — on
the one hand there is a universal consensus on the applicability of universal
jurisdiction to piracy, meaning that any State can seize a pirate ship and
submit to the court those who engage in such activities. However, on the
other hand there is no incentive for such intervention due to economic and
practical reasons. The idea that any State can act on the behalf of the world
community regardless of direct interest on the subject has been hampered
for economic and political considerations. For instance, “the nations
patrolling the Gulf of Aden have chosen not to prosecute pirates because of
the anticipated difficulty and expense”.! Thirdly, some have argued that ICC

! See, <http://www.asil.org/insights090206.cfm> (last accessed on 04/04/2016).
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and universal jurisdiction are two overlapping regimes and that “given the
problems and risks associated to universal jurisdiction, the international
community should eliminate universal jurisdiction in favor of the icct
The truth is that regardless of which regime should be applicable, there is
need for maritime security more than ever and the recent example of pirates
in Somalia has proven that piracy is not a myth rather a real issue in society
nowadays. Hence the international community should find effective ways —
independently of the labeling — of dealing with such specific crimes.

1.3 The Right of “hot pursuit”

State practice in the area of “hot pursuit” developed both during and after
the third United Nations Conference on the Law of the Sea, which started
shortly after the publication of the book? and resulted in 1982 in the
UNCLOS. The provisions on hot pursuit as included in Article 111 of the
Convention® essentially reproduced those of Article 23 of the 1958 Geneva
Convention on the High seas. However, they now took into account the
rights generated by the establishment of the new jurisdictional zones of
continental shelf and the Exclusive Economic Zone (EEZ). Technological
developments also had and still continue to have impact on the way Hot
Pursuit may be affected in practice.*

1.3.1 Definition

The right of hot pursuit has developed of itself. It allows an official vessel to
extend the sovereignty of the coastal state beyond the territorial sea by
maintaining an uninterrupted chase of a fleeing merchant vessel. The
pursuing vessel must be authorized to make arrests. Hot pursuit may
commence when the coastal State has good reason to believe that the
foreign vessel has violated the state’s laws and regulations and the vessel
has disobeyed a clear order to stop. The chase must begin within the limits
of the territorial sea or, where relevant rights have been violated, in zones

1 G. Bottini; Universal Jurisdiction After the Creation of the International Criminal Court,
in N. Y.U. Journal of International Law and Politics, VVol. 36, 2003-2004, at p.545.

2 N.M. Poulartzas, The Right of Hot Pursuit in International Law, 2" Edition, 2002, p.vii.
1982 UNCLOS.

* Poularztas, op. cit.
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further out. The right of hot pursuit ceases when the chase is interrupted or
the vessel reaches the territorial sea of its own State or a third State.

As a corollary to the high seas doctrine, the customary rule in International
Law known as “hot pursuit” refers to the right of a coastal State to
apprehend a foreign vessel that is believed to have committed a crime
within its territorial waters but then has sailed away into the high seas. Hot
pursuit as a rule in Customary International Law, had been engaged as a
violation of the freedom of the high seas in many disputes. In an attempt to
codify this controversial rule in Customary international law, the
Convention on the High Seas provided the rule in Article 23,

In simplified terms, hot pursuit means, the right of a State to continue the
pursuit of wrong doers outside its territorial waters or upon its high seas.
Consequently, the extension of the territorial jurisdiction of a State against
wrongdoers outside its boundaries or outside its areas under its sovereignty
or jurisdiction is permitted by virtue of the right of hot pursuit. As an
exceptional prerogative, the right is subject to strict conditions. The right of
hot pursuit does not sanction the crossing of the boundaries or of the
territorial waters of another State unless an agreement exists to that effect.

1.3.2 The right of hot pursuit on coastal State, Territorial sea and
EEZ

International law recognizes the right of the coastal State to pursue and seize
a foreign vessel which has infringed its laws and regulations while passing
through its territorial waters even on the high seas. The reason is not to
allow the foreign ship to evade the jurisdiction of the coastal State by
escaping into the high seas. The right of hot pursuit can be validly exercised
if the following essentials are present®. The pursuit commences immediately
while the alleged infringing vessel or any of its accessory boats is still
within the internal or territorial waters of the coastal State. Under Article 23
of the 1958 High Seas Convention, the pursuit may commence in the
Contiguous zone if there has been a violation of the rights of the protection
of which the zone was established. Article 111 of the UNCLOS has further
extended it to archipelagic waters for commencement and applies mutatis

! James C.F. Wang, Handbook on Oceans Politics and Law, 1992, p. 79.
2S.K. Verna, An Introduction to Public International Law, 2004, p. 321.
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mutandis to the EEZ and Continental shelf including safety zone around
continental shelf installations.

1.3.3 Doctrine

The doctrine generally pertains to the Law of the seas and the ability of one
State’s navy to pursue a foreign ship that has violated laws and regulations
in its territorial waters (12 nautical miles from shore) even if the ship flees
to the high seas. It means you are literally and temporarily in pursuit and
following the tail of a fugitive.

A State is allowed to temporarily violate boarders to make an apprehension
under those circumstances. The principle is enshrined in Article 111 of the
UNCLOS and in Article 23 of the 1958 Convention on the High Seas.

The right of hot pursuit could be applied by a State on a foreign vessel that
entered its waters to conduct itself in the act of Piracy. For instance in the
Somalia Piracy case, India gets the right to hot pursuit in Somalia waters.
India navy could send more warships to counter Somalian pirates in the
Gulf of Aden even as Somalia as permitted India to enter its territorial
waters as part of an effort to check piracy. Besides India, navies of the US
and France have been permitted to hot pursuit in Somalian territorial waters
which extends up to 12 nautical miles from the coastline®.

1.3.4. Regulations for hot pursuit
The right of hot pursuit is regulated by Articles 111 of the 1982 UNCLOS
which provides as follows:

1. The hot pursuit of a ship maybe undertaken when the competent
authorities of the coastal state have good pursuit must commence when
the foreign ship or one of its boats is within the internal waters, the
archipelagic waters, the territorial sea or the contagious zone, of the
pursuing state, and may only be continued outside the territorial sea or
the contiguous zone if the pursuit has not been interrupted. It is not
necessary that at the time when the foreign ship within the territorial sea
or the contagious zone receives order to stop, the ship giving the order
should likewise be within the territorial sea or the contagious zone. If

! CNN-IBN — India gets the Right of Hot Pursuit in Somalian Waters, published November
20" 2008 at 20:48.

358



the foreign ship is within a contagious zone as defined in Article 33, the
pursuit may only be undertaken only if there has been a violation for the
rights of the protection of which the zone was established.

2. The right of hot pursuit ceases as soon as the ship pursued enters the
territorial sea of its own country or of a third State.

3. Hot pursuit is not deemed to have begun unless the pursuing ship has
satisfied itself by such practicable means as may be available that the
ship pursued or one of its boats or other craft working as a team and
using the ship as a mother ship are within the limits of the territorial
sea, or as the case may be within the contiguous zone. The pursuit may
only be commenced after a visual or auditory signal to stop has been
given at a distance which enables it to be seen or heard by the foreign
ship.

4. The right of hot pursuit may be exercised only by warships or
military aircraft, or other ships or aircraft on government service
specially authorized to that effect.

The other regulation governing the right of hot pursuit is Article 23 of the
1958 Geneva Convention on the High Seas which provides as follows:

1. The hot pursuit of a foreign ship may be undertaken when the
competent authorities of the coastal State have good reason to believe
that the ship has violated the laws and regulations of that State. Such
pursuit must be commenced when the foreign ship or one of its boats is
within the internal waters or the territorial sea or the contiguous zone of
the pursuing State, and may only be continued outside the territorial sea
or the contiguous zone if the pursuit has not been interrupted. It is not
necessary that, at the time when the foreign ship within the territorial sea
or the contiguous zone receives the order to stop, the ship giving the
order should likewise be within the territorial sea or the contiguous zone.
If the foreign ship is within a contiguous zone, as defined in article 24 of
the Convention on the Territorial Sea and the Contiguous Zone, the
pursuit may only be undertaken if there has been a violation of the rights
for the protection of which the zone was established.

2. The right of hot pursuit ceases as soon as the ship pursued enters the
territorial sea of its own country or of a third State.
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3. Hot pursuit is not deemed to have begun unless the pursuing ship has
satisfied itself by such practicable means as may be available that the
ship pursued or one of its boats or other craft working as a team and
using the ship as a mother ship are within the limits of the territorial sea,
or as the case may be within the contiguous zone. The pursuit may only
be commenced after a visual or auditory signal to stop has been given at
a distance which enables it to be seen or heard by the foreign ship.

4. The release of a ship arrested within the jurisdiction of a State and
escorted to a port of that State for the purposes of an enquiry before the
competent authorities may not be claimed solely on the ground that the
ship, in the course of its voyage, was escorted across a portion of the high
seas, if the circumstances rendered this necessary.

5. Where a ship has been stopped or arrested on the high seas in
circumstances which do not justify the exercise of the right of hot pursuit,
it shall be compensated for any loss or damage that may have been
thereby sustained.

It is clear from the text of Article 111 of the UNCLOS and the travaux of
the 1958 Geneva Convention on the High Seas that States are not restricted
in the list of offences that maybe subject to hot pursuit. This is a matter for
the coastal States domestic law. This general freedom is subject to two
limitations. First, hot pursuit maybe exercised in any of the coastal States
areas of maritime jurisdiction, including the continental shelf provided that
the pursuit is in response to a violation for the protection of which the
maritime belt was established. For example since Article 33 of the
UNCLOS permits the establishment of a contiguous zone in order to
prevent the infringement of the coastal States customs, fiscal, immigration
or sanitary laws, hot pursuit is available only if the foreign vessel has, while
in the contagious zone, violated any such laws. Similarly, the non prescribed
but limited sovereign rights granted to sovereign States under Article 56 of
UNLCLOS restrict hot pursuit to a small range of environmental, illegal
fishing and similar offences®.

Secondly, while international law suggest that hot pursuit should be avoided
with regard to trivial infringements, violation of less serious offences such
as illegal fishing has in the past given right to legitimate pursuit.

! Lias Bantekeas, Susan Nash, International Criminal Law, 2003, pp. 105-107.
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Irrespective of whether a crime has in fact been committed by a foreign
vessel in a maritime belt, hot pursuit is lawful only where the pursuing
vessel has reason to believe that the particular violation has taken place.
What is thus required is whether actual knowledge or reasonable suspicion
but mere suspicious would not suffice. This proposition that mere suspicion
is an insufficient basis for asserting a right for hot pursuit was reinforced by
the judgment in the M/V Saiga (No 2) case where the international tribunal
for the law of the sea stated that when the Guinean pursuing ship made its
initial decision to pursue, it had insufficient grounds for hot pursuit. Guinea
could have had no more than a suspicion that the Saiga had violated its laws
in the EEZ. The argument that the flight of a foreign vessel to the High seas
upon it visual or radar contact with a ship belonging to the authorities of the
coastal State constitutes reasonable suspicion of committing a crime is
incompatible with the justificatory principle of hot pursuit enunciated
above. In any event the test of reasonable suspicion should be interpreted to
encompass particularly criminal activity as opposed to suspicion about
general criminal activity®.

Hot pursuit represents enforcement actions by the coastal State and as such
the use of force is permissible in two cases: for the purposes of self-defence
and in order to stop the offending vessel and arrest those on board. Force
however must confirm with the principles of proportionality and
reasonableness.

1.4. Piracy Law enforcement

We will identify some challenges with regard to the enforcement of the
legal regime that seeks to prevent and punish the international crime of
piracy. The objective of that discussion is to highlight some areas that
require consideration and also to demonstrate the limits of the existing legal
regime.

The means available for enforcement can be analyzed through the
traditional categorization i.e. the international means of enforcement, the
regional and finally the domestic. This traditional categorization is useful
for the present analysis as it captures the standardized way in which the
development, implementation and enforcement of International law is

! 1bid.
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envisaged. Under each level of enforcement, one issue with regard to the
enforcement of piracy as a crime will be raised *.

1.4.1 International means of enforcement

The enforcement of the UN Security Council’s resolutions that have been
adopted in relation to piracy is one of the challenges that are faced at the
level of international enforcement.

Taking the case of Somalia for example, several resolutions have been
adopted by the Security Council in an effort to provide the legal basis
required for the enforcement of International law regarding piracy.
Resolution 1816 of 2008 is one such example. That resolution respects the
principle of sovereign equality of States by providing that the consent of the
transitional government in Somalia was required for other States to use “all
necessary means” to enforce the laws against piracy in the territorial waters
of Somalia. However, the effectiveness of that enforcement regime is
dependent on the co-operation of the States that would be intervening.

On the basis of the events that unfolded since the authorization by the
Security Council to use all necessary means, it can be argued that there is a
need for a more dynamic institution that can enforce the laws against piracy.
Piracy may very well be one of the oldest crimes to be recognized in
International law and is a crime that attracts universal jurisdiction. However,
it must be noted that the nature of piracy and the legal framework in which
piracy continues to be recognized as a crime, have both evolved. The
enforcement mechanisms need to take those evolving realities into account.
One example would be the human rights guarantees such as the right to due
process2 that must be provided for in the trial of a person suspected of
piracy.

1.4.2 Regional means of enforcement
The Memorandum of Understanding that was reached between the

European Union and Kenya regarding the prosecution of pirates is an
example of regional co-operation in the enforcement of laws against piracy.

1 -

Ibid.
2 Conference by Mrs. M. Jacobson, Piracy: Yesterday, Today and Tomorrow, International
Law Seminar, 8" of July, 2009, Geneva.
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Enforcement of the laws against piracy includes the prevention of acts of
piracy apart from the investigation and prosecution of pirates. Regional co-
operation would be useful in addressing the prevention aspect. The legal
framework in International law that provides for piracy as a crime cannot
effectively counter the social and economic factors that contribute to the
phenomenon of piracy at the national or regional level. Therefore | would
submit that creative institutions and process may be required at the regional
level to address the root causes of piracy.

1.4.3 Domestic means of enforcement

The effective prosecution (or extradition) of suspected pirates, depends
almost entirely on the nature of the domestic laws of relevant State. The
different national legal regimes could make the task of enforcement of
piracy laws challenging. Even if an international legal framework provides
for the capture of pirates, the prosecution process takes place within national
law. Apart from the criminal law that would be applicable to piracy, the
other factors in a legal system that could have a significant impact on the
effectiveness of enforcement would be the efficiency of the court system,
the laws relating to criminal procedure and the punishment that would apply
for the offence. These identified factors alone take together, could create a
high degree of variability in the effectiveness of enforcement at the
domestic level !

1.5 Results of Piracy

Piracy is a crime under International law. Other acts, such as unlawful acts
against the safety of maritime navigation, including armed robbery against
ships, are prohibited in recent treaties. Piracy and armed robbery against
ships are very often also crimes under national law. Horn of Africa analyst
at Chatham House in London, Roger Middleton, says the international
community must take some of the blame for the calamity. “Part of the thing
is that people looked at Somalia and said, 'this country is so messed up,
there is no point in worrying about it. They will just fight among themselves
and there will be no consequences for the rest of the world, and actually

! M. Pathak, Maritime Violence: Piracy at Sea & Marine Terrorism Today, 20 Windsor
Rev. Legal & Soc. Issues, 65 2005.
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there are consequences for the rest of the world, which we are beginning to
see now”, Middleton said'. In 1991, Somalia descended into war after the
fall of the regime of Dictator Mohamed Siad Barre.

During the next decade, some European and Asian countries took advantage
of the chaos in Somalia and sent their commercial fleets to fish in Somali
waters. Other European countries sent to Somalia thousands of drums of
toxic waste, including nuclear waste, to be dumped at sea. Without a coast
guard to monitor and prevent such illegal activities, Somali fishermen began
organizing and arming themselves to confront waste dumpers and to collect
fees from foreign vessels, taking fish out of their waters. Middleton says
what began as a legitimate fight against foreign exploitation turned into a
criminal enterprise when everyone discovered its lucrative potential. “Lots
of people who are pirates now are not from coastal villages. They are not
fishermen. They are from inside, former militiamen and they are motivated
entirely by money. The fact that illegal fishing and dumping of toxic waste
still goes on in Somalia is excellent PR [public relations] for the pirates. It
means that when they capture a ship and they talk to a news organization
and say, “We are just defending Somali waters’ and so on, that plays very
well 2in the communities they need to get support from along the coast”, he
said.

1.5.1 The United Nations perspective on the aftermath of piracy on the
sea

The explosion of piracy off the coast of Somalia in recent years has exposed
a weakness in the United Nations maritime law that makes high seas piracy
illegal throughout the world. In the waters off Somalia’s nearly 4,000-
kilometer-long coast, warships from more than a dozen countries have
formed what UN Secretary General Ban Ki-Moon described as “one of the

! See Somali Piracy Exposes Weakness in UN Law of the Sea, Voice of America,
November 02, 2009, available at < http://www.voanews.com/content/a-13-2009-04-08-
v0a67-68785907/411065.html>, (accessed: 17/04/2016).

2 Dr. Marie Jacobsson, Statement by Alternate head of delegation of Sweden on behalf of

the European Union (New York), EU statement in discussion panel B: Combating Piracy
and Armed Robbery at Sea, Summary: May 10, 2001.
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largest anti-piracy flotillas in modern history”™*. Ships from NATO,
European Union member States, and others have been dispatched there in
recent months to fight a sharp upsurge in the hijacking of vessels and crew
for ransom. The United Nations says the 111 pirate attacks that took place
last year in the sea corridor linking the Suez Canal and the Indian Ocean
represent an increase of nearly 200 percent over 2007. Operating from
remote fishing communities in north-eastern and central Somalia, pirates
have earned tens — perhaps even hundreds — of millions of dollars in
ransom. They have disrupted global trade and have caused untold damage to
the world’s economy.?

The warships patrolling the Gulf of Aden and the Indian Ocean are doing so
under the legal framework of the UNCLOS and Security Council
resolutions. Signed in 1982 and ratified by 167 countries — including
Lebanon (5 January 1995) —, the Law of the Sea defines piracy as illegal
acts committed on the High seas for private ends. It also states that all
countries have a right to seize and prosecute those committing pirate acts on
the High seas. But maritime law specialists say the convention clearly did
not consider the emergence of failed States like Somalia, and neglected to
address the question of what happens if a pirate attack takes place not on the
High seas, but within a country’s territorial waters or in its neighbo’s
waters.

The International law on piracy assumes that individual States would
assume the responsibility of policing and patrolling their own waters and to
prosecute those seized in the act of piracy. But not all States have the
resources and capacity to ensure maritime security within their waters. This
is now being highlighted by the ongoing piracy problem in Somalia, which
after more than twenty years is still trying to establish a functioning
government. In recent years, Somalia’s neighbor, Kenya, has signed

! Defeating piracy requires restoration of law in Somalia, Ban says, UN News Centre, 18
March 20009, available at:
<http://www.un.org/apps/news/story.asp?NewsID=30225#.VXNH29R97Dc>.

2 M. Houk, An interesting perspective on piracy off Somalia’s coast, available at:

<http://un-truth.com/somalia/an-interesting-perspective-on-piracy-off-somalis-coast>.
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memorandums of understanding with the United States, Britain, and the
European Union to accept suspected pirates and to prosecute them in Kenya.
But those agreements have come under fire from local and International
human rights groups and lawyers, who argue that Kenya has yet to pass
relevant laws regarding piracy and that its corrupt judicial system cannot be
trusted to conduct free and fair trials. Kenya’s Foreign Minister Moses
Wetangula has defended the government’s position, saying Kenya is making
an important contribution toward restoring maritime security in East Africa.
But in a speech before a gathering of foreign envoys in Nairobi in
December 2008, he acknowledged the piracy problem is likely to continue
unless Somalia achieves political stability. “Partly, this menace is born out
of our collective failure to resolve the problems of Somalia” he said. “It is
the lawlessness of Somalia that has given the breeding ground for what is
now an unprecedented threat to trade activities, to cruise ships, to many
things™".

The international community agrees that a multilateral approach is needed
to tackle the piracy issue. Within the United Nations, there has been serious
debate about whether to create a maritime peacekeeping force for Somalia.
Somalis say they believe if the international community had cared about
what was happening off the coast of Somalia in the 1990s, there would be
no crisis to resolve now.?

1.5.2 Measures taken to curb and combat piracy on sea

The international community as a whole has an interest in preventing and in
combating such crimes. Although it is possible to assume that the flag State,
the coastal State, the port State and the State of which the pirates or
criminals are nationals, have a particular responsibility to combat piracy and
armed robbery, preventing and combating piracy has been an obligation of
all States for centuries. Article 100 of UNCLOS clearly reiterates that all
States have a duty to co-operate for the repression of piracy. Ships of all
States enjoy the right of innocent passage, transit passage and archipelagic
sea-lanes passage in areas under the sovereignty of a coastal State. It is clear
that armed robbery against ships seriously threatens these fundamental

! Somali Piracy Exposes Weakness in UN Law of the Sea, Ibid.
2 M. Houk, An interesting perspective on piracy off Somalia’s coast, Ibid.
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rights.

It is, and it should remain, the prerogative of the coastal state to

exercise control over its territory.

The coastal states have a special responsibility to fight criminal acts in their
territory. It is therefore extremely important that the coastal states concerned
are encouraged to take this problem seriously, especially considering that
most attacks occur within their sea territory, i.e. including internal waters
and ports. However, this requires knowledge and resources.”

The measures taken in curbing and combating piracy on the sea are as
follows?:

a)

b)

! 1bid.

A coalition of warships known as CTF 150 has began to focus part
of its operations in the Gulf of Aden to act as a deterrent to pirates.
The coalition under the operational command of Canadian
Commodore Bob Davidson has established a Maritime Security
Patrol Area (MSPA) to act as a protected sea-lane through which
commercial vessels could enjoy the protection of these warships and
their air assets.

The Security Council weighed in with the resolutions designed to
encourage and is in these efforts, the most recent of which (1851
passed unanimously on 15" December 2008) subjects Somalia land,
air space, and territorial waters to all necessary means in the effort to
combat piracy.

The European Union dispatched its first ever-naval task group to the
GOA (Operation Atalante). The mission will last for one year and be
supported by eight separate members of the EU).

Other affected nations such as Russia, India, Pakistan, Malaysia, and
South Korea have deployed vessels to the region.

China has sent two destroyers and a supply ship to the GOA in its
first real expeditionary deployment of naval forces since 1949. This
has led to concerns amongst the Japanese that their Chinese rivals

? Dr. Patrick Lennox, J.L. Granatstein Postdoctoral fellow, Centre for Military and Strategic
studies, University of Calgary, Prepared for the Canadian Defence & Foreign Affairs
Institute, December 2008.
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will, due to this deployment, have an advantage in building relations
with the Obama Administration. In turn, Japan is considering
rewriting its pacifist post-1945 constitution in an effort to participate
actively in the counter-piracy measures of the coalition.

f) The rules of engagement for participating navies are slowly
becoming more aggressive as evidenced by the fact that Somalia
pirates have been fired upon and killed by warships in a couple of
instances.

g) Combined Task Force 151 was established by Coalition maritime
Forces to act as a separate maritime command from CTF 150 for the
Red Sea-Gulf of Aden-Arabian Sea region with a mandate focused
solely on counter-piracy operations.

h) Currently, there are 20 warships from some 14 different nations with
an assortment of air assets-helicopters, UAVs, and fixed wing
aircraft patrolling the region and providing security for commercial
vessels transiting the GOA.

Taken together these developments suggest the advanced phase of Somalia
piracy has created a significant enough threat to global commerce that it has
compelled the expected escalations in response from the international
community. The nature of the response at this stage, however, is decidedly
defensive. Somalia pirates, unless they are caught in the midst of a
hijacking, are not being fired upon, nor are they being attacked in their
homeports.

Warships are being used for the purpose of protecting commercial vessels in
the region from attack; they are not attacking the pirates, themselves. The
main reason for this lack of an offensive element in the response is the
international human rights regime, which makes it difficult for western
warships to aggressively stamp out this scourge against humanity as they
have done in the past. Instead of killing pirates and destroying their hide-
outs and boats and all of their equipment, there is now a necessity to provide
them with fair trials, even if the international legal architecture necessary to
do so does not exist.

Western States are reluctant to allow their warships to take detainees and to
fire shots in anger at suspected Somalia pirates. An effective deterrent to
pursuing piracy as a means to economic survival, consequently, does not
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exist for the average Somalia. Until such a deterrent does not exist, there
can be no expectation of a decrease in the rate or severity of piracy incidents
in the GOA. Whenever this issue bleeds into terrorism, ecological disaster,
the deepening of the global economic crisis, or some combination of the
above, western nations will be reluctant to get their hands dirty with this
problem using either military or constabulatory-leading-to-legal methods.
The most that can be expected is the provision of a Maritime Security Patrol
Area (MPSA) through which commercial vessels can sail with the
expectation of a degree of protection from military assets stationed in the
GOA. Given that such a protected sea lane was established at the end of
August 2008, and the number of piracy incidents and the size and value of
the vessels pirated since then has continued to escalate, an MSPA alone is
not going to bring about stability in the GOA.*

If Somalia piracy is going to be combated using solely sea based tactics it
will require a critical mass of warships and their air assets to maintain a
constant presence in the region. It is possible that the largest and most
diverse unplanned gathering of warships in recent history that is ongoing in
the GOA will constitute such a critical mass. However, it would be wishful
thinking to expect this sort of a presence to continue for any prolonged
period given the cost of modern naval deployments. The GOA is a large
body of water, and warships are not a long-term cost-effective method of
providing commercial vessels with protection from Somalia piracy. This
leads to the consideration of the possibility of regional nations and navies
doing the necessary heavy lifting themselves. The Indian Navy
demonstrated a willingness to use lethal force against Somalia pirates,
sinking one of their supposed mother ships on 18 November 2008. After
reports that the culprits of the recent terrorist attacks in Mumbai arrived in
the port city via a vessel that they hijacked in the Indian Ocean were made
public by the ‘The Hindu Times’ there might be cause to thing the Indian
Navy will be given the green light to lean even further forward on the piracy
issue in the Gulf of Aden. This incident of a vessel being hijacked mid-
Arabian Sea and being used to assist in a terrorist attack further blurs the
already fuzzy line between terrorism and piracy in this region. Amongst

! 1bid.
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other things, it may compel a more concerted effort on the part of regional
navies to stamp out the criminal activities that are infesting their seaways.*

Part two: Piracy in specific situations: the prosecution of pirates in the
cases of Somalia and Kenya

2.1. Current situations®

In January 2016, the International Maritime Bureau reported in his IMB’s
Piracy Reporting Centre (IMB PRC) 246 incidents in 2015, one more than
in 2014. So the Piracy and armed robbery on the world’s seas is persisting
despite reductions in the number of ships hijacked and crew captured. The
five following locations shared more than two thirds of the local reported
incidents (175 of the 246 reported attacks for the period of January to
December 2015): Indonesia: 108; Vietnam: 27; Nigeria: 14; Malaysia: 13;
India: 13.3 The largest number of incidents took place in the region of SE
Asia with 147 incidents of 246.

From January to March 2009, the IMB received a total of 61 reports of
attacks for Somalia and the Gulf of Aden including the Red Sea®. There
have been 20 attacks off the east and south coast of Somalia and 41 attacks
in the Gulf of Aden including one in the Red Sea. Out of the 61 attacks, nine
vessels were hijacked. The attacks in the first quarter have almost doubled
in comparison with the corresponding period in 2008. This phenomenon is
due almost entirely to increased Somali pirate activity off the Gulf of Aden
an east coast of Somalia.’The following four locations shared more than two
thirds of the 102 incidents reported for the period: Peru: 7; Nigeria: 7;
Somalia: 20; Gulf of Aden: 41. In 2015, no Somalia-, Red Sea-, Gulf of
Aden-based attacks were reported but Mr Mukundan explained that
“Somalia remains a fragile state, and the potential for an attack remains

! Ibid.

2 Report of the Secretary-General pursuant to Security Council Resolution 1846 (2008), 16
March 2009, S/2009/146/146.

% ICC International Maritime Bureau, Piracy and Armed Robbery Against Ships, Report for
the Period 1 January — 31 December 2015.

* Somali pirates are responsible for the Gulf of Aden incidents.

®> ICC International Maritime Bureau, Piracy and Armed Robbery Against Ships, Report for
the Period 1 January — 31 March 2009.
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high. It will only take one successful hijacking to undo all that has been
done, and rekindle this criminal activity.”"

The most prominent pirate militias today have their roots in the fishing
communities of the Somali coast, especially North-Eastern and central
Somalia, and their organization reflects Somali clan-based social structures.
There are two main piracy networks in Somalia: one in “Puntland” and the
other based in the southern Mudug region. It is also reported that in
“Puntland”, the most important pirate group is located in the Eyl district,
with other smaller groups operating from Bossaso, Qandala, Caluula,
Bargaal and Garacad. By the end of 2008, the “Eyl Group” was holding
hostage six vessels and their crew and was expected to have earned
approximately $30 million in ransom payments.

There are four main areas from which current piracy operations are
conducted: (a) For ships seized in the Gulf of Aden, the Aluula Pirate
Refuge Port is sometimes the first port of call for pirates, as a base for re-
supply before carrying on to main pirate home port bases in Eyl, Hobyo and
Xarardheere. This is also one of the few coastal villages with a usable flat
dirt airstrip; (b) The Gulf of Aden and Mogadishu pirate attack zones are
served by “mother ships” based in Bossaso and Mogadishu, and in Al
Mukallah and Al Shishr in Yemen; (c) Ships hijacked in the Gulf of Aden
and Indian Ocean are anchored near Eyl and Hobyo, where on-shore support
networks supply pirates and hostages with food and supplies pending
ransom payments and release; (d) The Xarardheere Pirate base, largely
under the control of the Suleiman/Habar clan, is also linked to piratical acts
in this region.

2.2. International cooperation to address piracy off the coast of Somalia
In 2008, Member States of the United Nations held several high-level
meetings to discuss regional or international coordinated approaches to the
fight against piracy off the coast of Somalia and commenced operational
anti-piracy activities in the region.

The League of Arab States held an extraordinary session of the Arab Peace
and Security Council in Cairo on 4 November 2008, to examine the issue of
piracy and armed robbery at sea off the coast of Somalia. The meeting

L ICC, IMB: Maritime piracy hotspots persist worldwide despite reductions in key areas,
Tuesday, 02 February 2016.
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issued a number of recommendations, condemned all instances of piracy
and armed robbery at sea, called for closer cooperation with the
Government of Somalia, as well as consultation, coordination and
information exchange between Arab States and the relevant organizations
and specialized agencies, including the Arab Sea Ports Federation, the
International Maritime Organization, the United Nations and the African
Union.

On 11 December 2008, an International Conference on Piracy around
Somalia, co-chaired by the Government of Kenya and the Special
Representative of the Secretary General of the United National to Somalia,
was convened in Nairobi at the ministerial level for regional actors. The
Conference welcomed the efforts of regional Member States and
organizations to establish means of cooperation in the fight against piracy.
Participants resolved to cooperate with each other and with regional and
international organizations, to combat piracy at sea and address the root
causes on land.

The officials from the Transitional Federal Government, the Alliance for the
Re-Liberation of Somalia and the Somali regions of “Puntland” and
“Somaliland” at this meeting agreed to create a working group in the near
future that would examine the way in which Somalia could work together
with the international community to eradicate piracy and armed robbery at
sea from their shores.

Pursuant to the initiative announced by former United States Secretary of
State Condoleezza Rice, on 16 December 2008, the United States convened
the first meeting of the Contact Group on Piracy Off the Coast of Somalia in
New York on 14 January 2009. 23 Member States of the United Nations and
five intergovernmental organizations participated in the meeting. The
Contact Group established four working groups to examine the following
areas: activities related to military and operational coordination and
information sharing and the establishment of the regional coordination
centre; judicial aspects of piracy, including the detention and prosecution of
those apprehended for acts of piracy or armed robbery at sea against ships;
the strengthening of shipping self-awareness and other capabilities; and
improving diplomatic and public information efforts on all aspects of
piracy.
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The International Maritime Organization held a high-level meeting from 26
to 29 January 2009 in Djibouti, where 17 regional States adopted the
Djibouti Code of Conduct concerning the Repression of Piracy and Armed
Robbery against Ships in the Western Indian Ocean and the Gulf of Aden.
This followed an intense preparatory process involving three IMO-
sponsored events in the region, which addressed threats against the security
of ships and port facilities, including acts of piracy and armed robbery. The
Djibouti Code of Conduct, which immediately came into force with the
formal signatures of nine regional States, provides for cooperation and
coordination mechanisms in the region in the suppression of piracy and
armed robbery at sea, including shared operations.

The signatories intend to ensure that the Code of Conduct facilitates the
establishment of a regional mechanism of cooperation for anti-piracy
activities and the setting up of information sharing centers to be located in
the regional Maritime Rescue Coordination Centre in Mombasa, Kenya, the
Sub-Regional Coordination Centre in Dar es Salaam, United Republic of
Tanzania, and a regional maritime information centre, which is being
established in Sana’a, in addition to a related training centre in Djibouti.

On 28 January, UNICRI also organized a high-level meeting in Turin, Italy,
to launch a global applied research programme on the fight against maritime
piracy. Member States of the United Nations, individually and collectively,
are also conducting operational anti-piracy efforts off the coast of Somalia.
The Gulf of Aden is currently being patrolled by one of the largest anti-
piracy flotillas in modern history. These activities are supported by an
adequate legal framework, including the United Nations Convention on the
Law of the Sea and Security Council resolutions 1814 (2008), 1816 (2008),
1838 (2008), 1846 (2008) and 1851 (2008).

2.3. Prosecution

2.3.1 International Courts

There are various possible ways to prosecute Somali pirates, including the
setting up of a new specific tribunal such as the ICTY or ICTR. Frans
Timmermans, the Dutch State Secretary, has called for such tribunal to be

373



put into place.! This proposal was supported by Germany and Russia.
However, many States may not be inclined to agree with this solution as this
type of tribunal is particularly costly. Moreover, specific criminal courts are
generally set up as part of a process of reconciliation and reconstruction,
which would probably not be the case with piracy.?

Another solution would be to extend the current mandate of the ICC.
According to Article 5 of the Rome Statute,® the jurisdiction of the ICC is
“limited to the most serious crimes of concern to the international
community as a whole.” This includes crimes of genocide, crimes against
humanity, war crimes and crimes of aggression. While piracy has been
historically described as a ‘crime against humanity’, starting with Cicero
who called pirates hostis humani generis,* the conception of the term ‘crime
against humanity’ under the Rome Statute is very restrictive and thus does
not include piracy. The mandate of the ICC could be extended by adding
piracy to the list of crimes for which the ICC had jurisdiction. However, the
ICC may not appear as the most appropriate forum to prosecute pirates, as
the cases it deals with at the moment are very different in nature. In
addition, it already suffers from a seriously increasing workload.

Finally, the mandates of both the ICJ and the ITLOS do not allow for the
prosecution of individuals as these courts are clearly meant to solve disputes
between States. When recently asked to clarify its mandate, the ITLOS declared it
was ready to hear issues on piracy but only if the dispute in question involve
States.

As a result, agreements regarding jurisdiction with national courts has so far
been the preferred solution, through the signing of a number of memoranda
of understanding with Kenya.

2.3.2. Kenyan Courts

Since the end of last year, Kenya has agreed to try suspected pirates
captured by vessels of certain foreign forces. The first agreement was signed
between the United Kingdom and Kenya in December 2008. It was

! During a meeting of the European Council of Ministers of Foreign Affairs.

?Although it could be deemed as part of some reconciliation process with regard to the
respect of the rule of law in Somalia.
*http://www.icc-cpi.int/NR/rdonlyres/EAQAEFF7-5752-4F84-BE94-
0A655EB30E16/0/Rome_StatuteEnglish.pdf>.

* The enemy of all mankind.
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followed by another Memorandum of Understanding between the United
States and Kenya, signed on 16 January 2009. On 16 March 2009, the
European Union pursued an Exchange of Letters with Kenya on the same
line with regard to persons detained by EUNAVFOR.! This agreement was
preceded by a Council Joint Action 2008/851/CFSP which provides that
“persons having committed, or suspected of having committed, acts of
piracy or armed robbery in Somali territorial waters or on the high seas (...)
shall be transferred to the competent authorities of the flag Member State, or
of the third State participating in the operation, of the vessel which took
them captive, or, if this State cannot, or does not wish to, exercise its
jurisdiction, to a Member States or any third State which wishes to exercise
its jurisdiction...”® This Joint Action also contains safeguards as the
conditions for the transfer must be “consistent with relevant international
law, notably international law on human rights, in order to guarantee in
particular that no one shall be subjected to the death penalty, to torture or to
any cruel, inhuman or degrading treatment.” Thus the Exchange of Letters
reiterates these conditions, which is particularly important as Kenya still
applies the death penalty.® It is expected that more agreements will be

!See: Council Decision concerning the Exchange of Letters between the European Union
and Kenya on the conditions and modalities for the transfer of persons suspected of having
committed acts of piracy and detained by the European Union-led Naval Force
(EUNAVFOR), and seized property in the possession of EUNAVFOR, from EUNAVFOR
to Kenya and for their treatment after such transfer, available at:
<http://www.statewatch.org/news/2009/mar/eu-kenya-transfer-of-prisoners-text.pdf>, last
accessed: 22/03/2016; see also: The role of the European Union in combating piracy,
Report submitted on behalf of the Defence Committee by Kurt Bodewig (Germany,
Socialist Group), Aristotelis Pavlidis (Greece, Federated Group) and Tarmo Kduts (Estonia,
Federated Group), Rapporteurs, Document A/2037, 4 June 2009, available at:
<http://www.assembly-weu.org/en/documents/sessions_ordinaires/rpt/2009/2037.pdf> (last
accessed: 22/03/2016).

2 COUNCIL JOINT ACTION 2008/851/CFSP of 10 November 2008 on a European Union
military operation to contribute to the deterrence, prevention and repression of acts of
piracy and armed robbery off the Somali coast, available at: <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:301:0033:0037:EN:PDF>  (last
accessed: 22/03/2016).

® See Paragraph 4 of the Exchange of Letters: “No transferred person will be liable to suffer
the death sentence. Kenya will, in accordance with the applicable laws, take steps to ensure
that any death sentence is commuted to a sentence of imprisonment”.
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reached in the near future between Kenya and other States, such as Canada
and China.

The legal basis of these agreements with Kenya shall include the 1982 UN
Convention on the Law of the Sea (hereinafter: UNCLOS). According to
Article 105 of the UNCLOS, on the high seas, “every State may seize a
pirate ship” and that such State may prosecute the alleged pirate.” While
Article 105 may be interpreted as meaning that prosecution can only be
done by the capturing state, it may also mean that prosecution should be
carried out by this State. If this article is interpreted in a restrictive manner
according to which prosecution can only be carried out by the capturing
State, the question of the legal basis for the agreements between the UK and
Kenya should be raised, as the UK is a signatory to the UNCLQOS. In that
case, the UNSC has passed a number of Resolutions on the matter of
Somalia which may serve as a legal basis for such bilateral agreement on
the prosecution of pirates by Kenya. For example, UNSC Resolution 1816
(2008) calls all States “to cooperate in determining jurisdiction, and in the
investigation and prosecution of persons responsible for acts of piracy and
armed robbery off the coast of Somalia.?

Another question may be the choice of Kenya as the most appropriate
jurisdiction to prosecute pirates captured by foreign forces. First of all, there
is a clear political need to establish cooperation with the region and support
capacity building efforts. Furthermore, Kenya appears as the most
appropriate State in the region for these agreements as it is a signatory to
both the UNCLOS and the 1988 SUA Convention for the Suppression of
Unlawful Acts of Violence as well as protocols on combating piracy in the
high seas. In addition, the national law of Kenya is clear on the topic as
Section 69 (1) of the Penal Code (Chapter 63) provides that “[A]ny person
who, in territorial waters or upon the high seas, commits any acts of piracy
jure gentium is guilty of the offence of piracy.” Paragraph 3 of the same
Section also provides that “[A]ny person who is guilty of the offence of
piracy is liable to imprisonment for life.”®

! This article is of course only binding on the parties to the UNCLOS and thus it is not
binding on the United States.

% This was reaffirmed by UNSC Resolution 1846 (2008).

® http://www.kenyalaw.org/kenyalaw/klr_app/frames.php> (last accessed: 22/03/2016).
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It is not only foreign States which have to gain from these agreements but Kenya
may benefit as well. As its shipping economy suffers from the pirate attacks, it has
a direct interest in fighting piracy. Kenya may also request, under these
agreements, “the provision of technical support, expertise, training and other
assistance.”™

Finally, the solution provided by the Kenyan court system is in any case
preferable to the “catch and release” procedure which has been the norm
until these agreements were signed. As Prof Jacobsson pointed out during
the Working Group’s presentation, the best approach may be to look for
both short term as well as long term solutions. While the system provided
by the Kenyan courts offers a valuable short term solution, the potentially
important role of other national courts should also be taken into account.
Furthermore, solutions at the international level, such as through the ICC,
may be worth further consideration as well, in particular if the number of
pirate attacks keeps rising within the next few months or years.

2.3.2.1. JUDICIAL INCORPORATION OF THE INTERNATIONAL
LAW OF PIRACY INTO KENYAN LAW

Acrticle 101 of the LOS Convention limits the definition of piracy to the high
seas or a place outside the jurisdiction of any state. That article and the other
piracy provisions are found in Part VII of the LOS Convention. Pursuant to
Article 86, the provisions of Part VII apply seaward of the exclusive
economic zone; pursuant to Article 58(2), most of these provisions,
including those concerning piracy, also apply within the exclusive economic
zone. The piracy provisions do not apply to waters landward of the
exclusive economic zone, notably internal waters, archipelagic waters, and
the territorial sea. Under the provisions in effect from 1967 until September
1, 2009, Kenya's Penal Code criminalized piracy, both in Kenya's territorial
waters and on the high seas. Piracy is often understood at international law
as a crime committed on the high seas rather than in territorial waters or
ports. Therefore, the definition of piracy under the repealed provisions of
the Kenyan Penal Code was broader than the definition under international
law since it included the crime within Kenya's territorial waters. The
Kenyan statute provided in the relevant part that " [any person who, in
territorial waters or upon the high seas, commits any act of piracy jure

! See Paragraph 9 (6) of the EU/Kenya Exchange of Letters.
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gentium is guilty of the offence of piracy.” The maximum penalty for those
found guilty of this offense was life imprisonment. The repealed piracy
provisions of the Penal Code were replaced by more elaborate piracy
provisions in Kenya's 2009 Merchant Shipping Act. The first piracy trial in
Kenya pursuant to the repealed provisions of section 69 of the Penal Code,
Republic v. Hassan MohamudAhmed®, concerned ten Somali nationals
handed over to Kenyan authorities by the United States after they were
captured "approximately 200 miles from the Somali coast” by the guided-
missile destroyer USS Winston S Churchill. The suspects were charged
before a senior principal magistrate in Mombasa for hijacking the
Indianflagged and -registered vessel MV SafinaalBisaraton the high seas on
January 16, 2006, threatening the lives of its crew, and demanding a ransom
of fifty thousand U.S. dollars. The accused were alleged to have captured
the Al Bisarat 300 nautical miles off the coast of Somalia by attacking the
vessel from small speedboats. They allegedly held its crew captive for two
days, during which time they assaulted the prisoners. They were intercepted
by the Churchill, which had received distress calls from another vessel
attacked by the suspects. The court took into account evidence that when
they were intercepted, the accused were armed with revolvers, rocket-
propelled grenade launchers, and AK-47 assault rifles, and a ladder that they
allegedly used to climb onto the Al Bisarat. The court found that the
accused had used the AlBisarat to launch attacks on other vessels. In their
defense, the accused pirates had argued that they were stranded fishermen
engaged in peaceful fishing and that they had been held by the crew of the
Al Bisarat. The court rejected this defense and the claim by one of the ten
that he was a child. On the basis of the evidence supplied by the Indian crew
members and the U.S. naval personnel who rescued them, the Somali pirates
were convicted and sentenced to seven years' imprisonment each on
November 1%, 2006.

2.3.2.2. Status, fairness, and propriety of the piracy prosecutions in
Kenya

In of August 31%, 2009, there were ten ongoing piracy prosecutions in
Kenya involving at least seventy-six suspects, all before the Chief

! Republic v. Hassan Mohamud Ahmed, (2006) Criminal Case No. 434 of 2006 (Chief
Magis. Ct., Kenya).
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Magistrate's Court in Mombasa. Each of the accused persons was charged
with committing the crime of piracy contrary to section 69(1) as read with
section 69(3) of the Penal Code. The suspects were all denied bail and, with
the exception of those in one case, are in custody awaiting the hearing of
their trials, most of which began in earnest in September and October 2009.
The exceptional case is the recently decided Republic v. Aid Mohammed
Ahmed, which became the second completed piracy trial in Kenya's history.
Aid Mohamed Ahmed had been charged with seven others with attacking
and detaining the Yemeni-flagged Waadi Omar2 on the night of November
8 -9, 2008, and for attempting to hijack the Danish MV Powerful on
November 11, 2008.™ In March the Chief Magistrate's Court in Mombasa
sentenced the eight defendants to twenty years' imprisonment each.” The
remaining cases are Republic v. Said Abdallah Haji, charged with eight
others with attacking the Saint Vincent and the Grenadines-flagged MV
Maria Kon May 22, 2009° Republic v. Mohamed Hassan Ali and Republic
v. AididMohamedMohamud, together charged with five others with
committing piracy against the Maltese vessel Anny Petrakis on May 7,
2009*; Republic v. Liban Ahmed Ali, charged with ten others with attacking
the Liberianflagged SafinarineAsia with rocket-propelled grenades and
gunfire on April 15, 2009° Republic v. Jama Abdikadir Farah, charged with
six others with the attempted hijacking of the Panamanian Nepheli on May
6, 2009° Republic v. Ahmed Abdikadir Hersi, charged with ten others with
attempting to attack the French naval vessel FNS Nivose on May 3, 2009’
Republic v. MohamudAbdi Kheyre, charged with six others with attacking
the Marshall Islands MV Polaris on February 11, 20092 Republic v. Shafili

! 3 Republic v. Said [sic] Mohamed Ahmed, Crim. No. 3486 (ChiefMagis. Ct. filed Nov.
19,2008). The accused were arrested on November 11, 2008, by the Royal British Marines
from the HMS Cumberland and turned over to Kenyan officials on November 19, 2008

% Republic v. Aid Mohamed Ahmed, supra note 88, at 18

® Republic v. Said Abdallah Haji, Grim. No. 2127 (Chief Magis. Cr. filed June 26, 2009).

* Republic v. Mohamed Hassan Ali, Crim. No. 1694 (Chief Magis. Ct. filed May 18, 2009),
and Republic v. Aidid Mohamed Mohamud, Crim. No. 1784 (Chief Magis. Ct. filed May
27, 2009) (consolidated by the court's order ofSept. 2,2009).

® Republic v. Liban Ahmed Ali, Crim. No. 1374 (Chief Magis. Ct. filed Apr. 23, 2009).

® Republic v. Jama Abdikadir Farah, Crim. No. 1695 (ChiefMagis. Ct. filed May 18, 2009).
" Republicv. AhmedAbdikadir Hersi, Crim. No. 1582 (ChiefMagis. Ct. filed May 11,
2009).

® Republic v. Mohamud Abdi Kheyre, Crim. No.791 (ChiefMagis. Ct. filed Mar. 6, 2009).
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HirsiAhmed, charged with six others with attempting to hijack the Greek-
flagged MV Antonis on May 26, 2009%; and Republic v. Mohamud
Mohamed Hashi, charged with eight others with attacking the German MV
Courier on March 3, 2009.% In many of these cases, beginning the
proceedings has been delayed more than once. Delays have arisen because
of the distance ofwitnesses. In one case witnesses were noted to have
returned to France, and in another to Yemen®, after their piracy ordeals. In
another case, two lawyers claim to have received conflicting instructions
regarding their representation from the same set of suspects.” Mostly,
though, the suspects have joined thousands of Kenyan suspects on the
crowded court calendar who are awaiting their trials. The longer the trials,
the longer the pretrial detention is likely to be. The court files show that in
almost all the cases, the suspects have continually complained of ill
treatment by prison authorities and the other prisoners with whom they are
held. They have also complained of lack of medical attention and
food.> These complaints have been raised in the monthly court appearances
required under Kenyan law for all suspects held and awaiting trial by the
state. The responses of the various magistrates before whom these suspects
have made these complaints have not been consistent. The courts have
generally ordered that the piracy suspects receive medical attention and be
fed.In at least one case, however, they declined to order that the suspects be
permitted to contact their families in Somalia.® In another, the suspects

! Republicv. Shafili Hirsi Ahmed, Crim. No. 2463 (ChiefMagis. Ct., originally filed as
Crim. No. 825, May 9, 2009, in Malindi, Kenya). The accused were arrested by the
Swedish navy on May 26, 2009, and handed over to Kenyan officials on June 9, 2009

2 Republicv. Mohamud Mohamed Hashi, Crim. No. 840 (ChiefMagis. Ct. filed Mar. 11,
2009).

® Republic v. AhmedAbdikadir Hersi, supra note 99, and Republic v. Aid MohamedAhmed,
supra note 88, respectively

* Republic v. Liban Ahmed Ali, supra note 97.

® For example, in Republic v. Liban AhmedAli, supra note 97, on their appearance in court
on May 25, 2009, the accused told the court they had not eaten for the previous forty-eight
hours

8 "For example, when the accused made such an application on May 25, 2009, in Republic
v. Liban AhmedAli, supra note 97, the court noted that this was a question for the prison
authorities to decide.

380



were allowed to communicate with their relatives in Somalia in the presence
of an investigating officer and an interpreter provided by the court.

While all the suspects enjoy legal representation, in one case the defense
lawyer notified the court that upon commencement of the trial he will file an
application under the Vienna Convention on Consular Relations for the
Transitional Federal Government of Somalia to provide legal representation
for one of the accused.?

2.3.3. Piracy in specific situations: the prosecution of piracy in the case
of Indonesia

2.3.3.1 Current situation

Indonesia is the location with the more actual and attempted attacks for the
period of January to December 2015. Indeed, 108 attacks were reported, so
the number of attacks is increasing a lot in comparison of 2011 for which 46
attacks were reported.

On these attacks, 94 were boarded, 3 hijacked and 11 attempted attacks, 59
people were taken hostage, 4 threatened and 4 injured. The half of the
attacks occurred in using knives, the rest with guns, other weapons or the
weapons were not stated. The number of all vessels boarded once underway
(but not hijacked) is proportionately higher in Indonesia and Malaysia.

The pirates of southern Asia act on a different way than the Somali pirates -
whom, incidentally, are now out of business. The former mostly seized
hostage where the latter’s business is stealing cargoes of liquid fuel.
Another difference is where these pirates come from: it was used by the
Somali pirates that these people were from ad hoc gangs from coastal
villages. The experts say, the pirates of southern Asia are highly organized
criminal enterprises that gather intelligence, coordinate attacks, work in
discrete teams, sometimes have their own tankers and then sell what they
steal to big, pre-arranged buyers. The increase of piracy in southern Asia
can be explain by the fact that a third of the world's shipping moves through
the Strait of Malacca and Singapore Strait each year, including most trade
between Europe and China, and nearly all the crude oil that moves from the

! Republic v. Mohamed Abdi Kheyre, supra note 100 (Order of T. Gesora, magis., July 1,
2009)
% Republic v. Liban Ahmed Ali, supra note 97.
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Persian Gulf to the big Asian economies like China, Japan and South Korea.
About 130,000 vessels arrive in Singapore each year alone, according to
both Singaporean and international estimates®. That breaks down to a ship
entering the strait every four minutes. The great majority of those vessels
make it to their destination without any problems. The Singapore Strait is in
no danger of shutting down. But the number of attacks is on the rise.

2.3.3.2 Prosecution

The regular hijacking of small coastal product tankers in SE Asia appears to
have abated with the last incident in August 2015. The IMB PRC’s report
commended “the robust actions taken particularly by the Indonesian and
Malaysian authorities in prosecuting two of the gangs”. The subsequent
arrest of the alleged masterminds behind some of these attacks should be
applauded.

2.3.3.2.1 Indonesia Marine Police (IMP) and IMB collaboration

Ships are there for advised to maintain anti-piracy watch and measures
especially in high risk areas. The IMB PRC continues to work closely with
Indonesian Marian Police and other Indonesian authorities with the
monitoring of high risk port areas. The IMP have advised all ships intending
to anchor to do so at/ near the following areas are being patrolled to ensure
ship protection: Belawan, Dumai, Nipah, Tanjung Priock, Gresik, Taboneo,
Adang bay, Muara Berau, Muara Jawa, Balikpapan, Bintan Island. Of the 11
previously nominated high risk ports, only Begawan and Nipah have
recorded noticeable increases in 2015 with 15 and 26 incidents respectively.
These incidents are largely aimed at theft from vessels.

The continued IMP patrols along the designated anchorages have resulted in
a significant reduction of reported incidents in nine of 11 designated
locations. Merchant ships are advised to cooperate by anchoring within
these areas and maintaining strict anti-piracy and robbery watches. All
attacks and suspicious sightings should be reported to the local Authorities
and the IMB PRC who will also liaise with local and regional Authorities to
render necessary assistance.

1 CNBC, Crime on the high seas: The world’s most pirated waters, 15 September 2014,
http://www.cnbc.com/2014/09/15/worlds-most-pirated-waters.html
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2.3.3.2.2 Indonesian and others courts

Some sentences have been pronounced against Indonesian pirates. For
example, in 2015 nine Indonesian pirates have received jail terms of 10
years each for the armed robbery of the chemical tanker Sun Birdie at the
Kota Tinggi Sessions Court in Malaysia. By contrast, Indonesian courts
have been known to give pirates as little as two to four years in prison.*

2.3.3.2.3 Corruption in Indonesian courts?

A very important hurdle in Indonesian in fighting piracy is the corruption.
Indeed Indonesian is putting in 114™ position out of 177 countries in
corruption rank, according to Transparency International, and because of the
decentralized nature of the Indonesian government, criminality has a strong
regional character. In July 2014, Akil Mochtar, the former chief of justice of
Indonesia’s Constitutional Court has been sentenced to a life sentence, the
first ever, by the Indonesia’s Corruption Court.

These centers of money and power have given rise to criminals of all stripes
— but, most notably, pirates. Frécon® conducted a series of interviews with
local sources on Batam between 2009 and 2012, and learned that the
island’s pirate bosses (or “godfathers,” as he calls them) are enormously
powerful. Not only can they ensure that their men receive better food and
treatment behind bars, they can also secure them early release — typically
just three months into a sentence of several years.

! Diana Chang, Piracy Laws and the Effective Prosecution of Pirates, 4-1-2010, Boston
College International and Comparative Law Review, Volume 33, Issue 2, Article 3, p. 280.

2 Adam Mccauley, Asia’s seas offer rich pickings for marauding pirates who steal oil and
supplies worth billions of dollars every year, Time. http://time.com/piracy-southeast-asia-
malacca-strait/

® An assistant professor at the French Naval Academy and author of a study of Indonesian
piracy, Chez les Pirates d’Indonésie.

383


http://time.com/piracy-southeast-asia-malacca-strait/
http://time.com/piracy-southeast-asia-malacca-strait/

384



diadl daloa Jga lilul yas : juold] oaudll

ol A Al dples ATy gl Yl - Gibl jele 2 —
i) 28 g peal) Aaglaia 8 Aewlaally 50 B - 488 daad o iy —
5l b dadll - elen) dans plias 23 5 cond daa] a€ sl —

Alal) cllall Cala

385



386



NEITFIESY

dindl dilon dilly gigalall lsYl

u\)k JALG .d

alill GlSE, Al e dam laa spbis € clbast (e (S asly
dgmadall 3ylsall o e caued) LA )1 sl AU (i yats Angedally G sl
Al Al sag Gl s maaly sagaadly saaaidl ye 3lsaly Lo 2aal
Sl A Al elially elally elsgll Yl laaudls Luepdall 2S5 e Jaof (o)l
Sbaslly aslouly Syl GBI clidd) Shd ge ) S 8 a)
Gl dgida Hhlie GIKE Cuay Gelile Gaill o e COISEA 238 L e laiY)y
A Ty Toms Dy o)) S8 00 LS Al IS nens Ayl a3gh lad
e A3l GLkY) @hlber 38 s cpindl lie e destiall Bkl lilal) selas
Apaliall clprill Jsany oY) Bba glin) ) @l ally «Jsalls 2opdll clalis

Sltise s Dals 288N Calgall jlasly s s

Laatal) jUadlly Aol Llad oYl

aet Al @y dald Glly Aale Aoyl agy ) HUaaY) o3 (he Liaey sl
oY) CSS Jin 235 Al Bpatall Jlalaal e Copmill Lelslin b alell Cun
ladlly Al doSually dnaally Leluall 3yl bl cllalall Jea o)
oh 0fvs Jue CFC jley syhally Aaludl clapall Jlasial & LalaY )y 3,4l
Os3sY) Al ety (ssall GO A% 3 CO2 e ST aye il VY Jladl st

387



Gsp At (e Baal) QSN puen andy ale T ASlew V) e A Yo les
Bsad Cus Lsiw b Olle o Jaear @)l el Calise aclan SIS Za i)
Bha Cumdys Yool ale S anje jiesh€ Gale Y94,0 Lgtalioe iy 05509 Ak &
bl (8 Taglel Brede Bphd WML Aalie s el e gy
) oSS 8 caaill ) L el elsell ) pall Lee ladlly cillasally
) sball s sl ae a1 (BB i Jladly bl lsdd Gl oY
0835 ussl) il Clat ) ALY Ol aSl e 3l GleS cuaial
cillaaall ¢ 8 5kl callad)

el ol e Amsaal) g ligly ladly ol sl g i) ) ool leases
Bgld) ) B ae paBlin ay L Chaill ) ASend) 5y 5l elsed) )
elsell Aue st aali ) ool Lo Ly %8 Y A alladl & las¥1 gl ) dslay
caadan)

Aopill gl ) ALl elsell pe grial eliadll M i)Y e de bt ) il )
& geilly gl salely pgully 550 %t Lsin llis b bl A e S
lete vy il lghe 5yilly Aaaldll Joall (3 Wilsde ait %705 Anditiall Jsal
EVA (on ang LS LAl clally slsel) Cughd uadll Loyt ol asany il
Ol Wnaly Ll )8 L 53gasall daliy SV Caloal Leadane allad) 8 350 sLiia

Al @yl Q& allad) e a3gn 3Ll gl A8l e alladl sl
Gl cliel s SYN ba o aiid il ehaa G Aagsl) i) il
Pl Lhu) et g B Tan a€ JBl ae e o Ay Byaine dikda
@55l (Y ol G (L)) Ay n g 5laall slaliall Ll iy (gl 8 Ladlly
CShlly lilmadlly Chaalpalls IS spaaad) Bl lhal ol 4l 2ad Y (i

388



e ) (g5 s oot lealel il o Ally ALY o3 b A L 10 Al il
cJsall Balaas Cosril) Dl 2335 Jsd GlSins Gaally Jalil) leall dalid

Aaldiall Zuamll yain) Cuidy Aaasl KN adaill Ciyed Laliall byl eyl )
Caeliwi dy cleelsl (3 € aaliy WG saamial slsall Gams gla ) sy
Lle ol g2 e %0+ laya 5ol Lin Lmpdall 3ylsall e Loyl Dlgind
%0+ Aty Cueali A3l mh¥1s Ciliadly Al b e Al G Gl 3,8
Sl Ciny e %VY o)l ol cmaliis %00 dupadll Cimaliy L
Ll %0t Vo dondadl obull coailing ¢ omaall Hlally oISl flS5s leeYls
gl Jleialls ol LY alatin) s %£7 Ja cousdlin Zdgal) olull
e o LS uF bl 8 YVY o Bl el et 2 ol 3l
VY e allad) u Al e ST Lkt Al Ll 3)8 8 Gaadadd) sbiall (e Caea
Ayl Lyl A Lhn Dt 105 Aupadl Ligysl 8 Tisa Des 40 ae A)lie L e
lensans Jsall cp apoall sple Lealel Uil 8 YA 5 £S5aY) saniall VS 3 TA
Ol el laaat Jaaies L) 80 Lgtaay Ll B Al 5asatie Cad
o8l ) ol ddsalls daadasall sliall Jajaall Py Dy (@hall (uloal)
A8 olal % Y0 5 dcliall %) v 5 BN agie %10 Jariung Loy Chaill ) 4iue
Bade Culs€y Aug¥ly Gilially aaaill Jaus¥) Gdlls dupall sl o patiag
gl Jss (W das 00 sas aahll 3)ha doai 285 J3W3lly Chalsally clilbiadlly
Mea i)y T 35l 8 A3AY) il

‘“,.\.ul‘m J sl —
Gl Al e ols L Y50 e Yoo Msa Guaulal) bdlse (e Bl jeds
lebas ) e Gl o elie¥) oli e aly (53 Jsalls 33Y) e Jlal (s

389



Ut aal adky ol iy 3 delaall Ly Wi e 33 (63 5l sl Gl e
Aladly Gapalls 3l a Lee elal)) alasily sl eae cnd #5550 a5 WY
Qo b Gatu sun Sladayl e &b agadl Juilly ooaglly Gkl
5% @Sl YL il Joall wed ol Lo wses Jaf My sy Gl Sle G

Slale lly @byl e laa¥ls (il oY)

Al &yyleS - ¥

CHAT g Aaadt Abiale sl Oy el Chualgas D35 ) S 5ha g Uil ¢
Cilig SN ety Chuaall 58 o 53l sleSl oty JiguasSlls Csmilal) dalil
Aagsil) Jelaal) 3381 L5 Lag s gmeally 1Sy aals Lyl alay Joall kel (ol
Jhasy (a¥) o aadal clag pSY) exd dulinagyeSll o 8 Al Led
@adly sl Jall Jilugy e Laiy) Gyady daeliall LYy dsbaadll ciylay)
daalell ciyglas dlay @hall Jansly Bl jles gy 8y dpsedll dalel 3hiie b
Al Ll A il s osSuli elale oy (V) olatly Ailiad dapa 00 v s
ilall (i) Jalaall (o LAbalall 238 Gigaa Tan may A jgea e (Soadl oy
Als g e ol Sl O3l lae) e 8k o s 315 Jeall wiall
lewlsa Galels Aalaivnall naiill Zaulad) LSl yans Leasgins Wyiedi ) ey 3lial)

Alal) Ladlal) JladU Lyt Allaiad ) (525 Las
Lt g il 2ey Ly 4550 Y,0 (V) 5yla comnity) dacalal) A 8l PAA,
Aosadly sboadll 8 ) Al s L 413 Jaedlls aip 38 Y0¥ Llad) Jolay
@rdly Jedll senidl gubadll Glsd B85 g W @hall ulas¥l sl
S lels)) a1 QYT e Jedl) seaiall slall gl aalp s cdalall ey
GSlo Yore ale Chua diedele Y€ 4] (el o G Y] ilic daua

390



Matise gy comald i 8 OIS o 20 mpe Jiash€ Oale £,0 @jslat Aalis
ploial LS gyaine Cansal s galigull Sl cilagas Shlls S 8585 selad
¥ by elaadly slaal) (g a g Y ails liliadl) Aaliiay Lgie o ¢ Uly Chualsal
oo Kinea Galaly sliadll (ge daios 3SE AT JIKaly eellally L 1l S
el Qilsusy Hsslally allsally dael)3lly delially dbially Abiall cllal) oLl
Glasall & BlEVls dpadl halsdlly sl (B oaall Cipall ujlaas cilelally
Bl Aaalsy Ul ands e Gl bl e ol ga Nl oSS 4 DDT
oY e oAl it SUaaY) o3 8yparally Aaginall Joall ST o ddlasally
sed Aally (oSl Joall Wl Saally Gapally Jaally Alladly gl sl caas 55
o ity Raliall cpsally @hall pelaal) il disgiue Sl Uaals dklas
Ge @Al DI ) 38l l Sl o Baalid) (male A el Bgsll Leiline sa
Ciaag SUaaYleda o) gV o layiliy 055 Ak 35 g Ll Cas laladl)
il 4l @by o Al ey cagiie zMe ol A8 Blad) 8 a)¥) SS
GGk ay Adlly Jill b dLadll gl @ el 4 8 Mo ) JE (el ksl

(Gshash el st (o3l ks a4 Gl (oo
o ALEYL L Yo g alad) (e aaall dibde A1 (pale Bl Jlle (e ST )
ol ghlss e kil ddlesl) cliadly duSually il dpad) Jaklld)
2 B selat b aale @lld IS wope s cyUadlls diaally Gl Zysall QLY
s -ob Jlle VY ae Ll @ilall Jase IS 1AVY Gladl 8 2ll Gusll 5 K1)
Ob ble YY lan Yeo¥ dladl By i Jble V1 a3 () deay 13T Ll
e iy ob lle YT ) i deay YooV aladl i CFC Sl ) dsLayl
Oh bl YY Qi Yoy Gl s Lo gl ke Yoo ) deay Yot )

391



& s Lee CFC ol (ple Ton e Jlaty Sl 2l selias ) 2iLayL
coa V) S Lpmall i) Canjan s Al cllall b el

Jhlial) gl -y
Glagll Jhal e a5 Aisine Edlie chski ) @l Bpaladll GlDEY) o3
e Aandl Lalall el lisd iy coulsal aldly S0 B e 5yedl)
DAl Al il ) g allall 8 Jla Alide el 4y Whaed) Jla b duals
Ciga 3 Cigally delaall Fens lle (e ST Glayatianes Aaalill Joall (G pally atl
e sladll g sluall Sl e Ul JleasY) s Jida Gsle €7 e ST s
g ¥y sasaiall el 3l Slsall (e %oNe e ST lindly delylls Aalad) 3lsall ke
Aall 4t pal ) Bausiall ) dilaie Jeai a5 3l gl a8 oe Gl
Glangll o3 Ladhe B OsSius sl o phally Gilially jaaaill Caay ca
Ghalls Wysms Cdanadds Ly corally JBalls (uisis semas Glagaally Lusdls Lilisyse
53y Jandl) o LS cobiall dale A g 1) Cans il s 4adsan 3ngs STy LS
Gy Lee daill S5 dald ey i) (e 3aindd) Jsall C glia ) (535 ol
Dlbe Lsin cudl jadl 3 Gaay oIS o) 2 G 38 0501 Jed Ll (OIS 5yag
Osle Gupdie () deas 0¥ ol Ll Yo ed ale e jie Ogle LD
e lpasan L) gl ) BALYL el Ciliag Anly suds Tuy e i
el pmeall ) Bl s Gaeh 3 oalY) e I aall Capal)
Ll day (8 Bulal Lo pa clapall adsmy Al cilinay cley)jally Slaudly cllal
seha S Wl g L dusidl laauelse U sl lisds o)) Bl g ) Gaa
dgl A se¥) Gl o an i e bagaey Gl o=l aan e
Dbl dsha gls sl Ao Bilaanll g a il a8y L Jbaally (BB (LSl

392



easband) g5l daens 5elly Sl Gl LS Al ldie dis Sigly oameal)
ol & haa¥lh Ll caany dasgall cehally casall Jsiag ciley)salls
famas el led daiall sl e copin Al @llgaally edall Qi oal)
Aalg] G cppaant (535 Las pgabial (8 asiially Galia)llS polaall oShE Cus
Ol A Al aulill dleay Sighll (e jed) Calan ol Lo lgie 3206 Y g0l
chaally Jladl @bl aladl acas 055000 alae) callaiy 13y clgie ylaal) Juad
bl gl o Walia aads ol el 3 uad sl Gapall Sl
VA9 e Al Ll dajl (e palll L) ALY L dalad) dsally el 3l
Clidie 8 aanill s dedtiall Joal) Jie aagll Jia¥) Jall alaiely dabill) gl
pdsall aiaiy gnlly sl salely ugally Al dacadall aliadly dalad)
Cilins Ag e Joo b2e Lgiadiel ) Aadadl) dalud) Al deliall oy . Ly 435l

S gl s e 35050 led OIS il jia )

@hally d8lall gy ahludl aalse s 358501 Grag daslasSll dalaally aibiaad) Hliml o)
Ol Sl Ll e Olgiae peasen (uShall i layladls Sllly andl) (a
esanlls cl ge 3saall e a5 meall Shadl) Glus ol cupSl) aSH;
Gsoke¥ls Wil clle Jie elaaVU alladl 3 Ll ST aag Ll sed 350l
6 5o (b il ol e Ly Badldl) A (pupiiall Jolas L5 Laowigoily L sdilIS

NAAY Ll die el il dpaiily Al Alead YV 1) g yia

Jhlial) milis — ¢
St Vv de lad) ole by sially Jledl) Guladll plasd 8 Aelaal 3,850 ¢
ol o allaaly 23lgll Joally (siglly ol toaled) Jamall 3a 058y Lujis

393



daledl (e a1 30 IS Chal 2)d0 a5 @l Llaca Wyl cilas)
I ally Ll 88 Js0 058t OV ey Guall (adee Al S (s ¢ alsall
Aial) LisillSy Sy unally Bdans¥ls dug ) sl anys asd) Syudly
Bhall ) ol - cShll s alipd So Slasas SV J5V) dgalsd) lad o
sl le Ll A Gyl Ny L ihall g Vaily ABEN (aleY) JhE ) gan
slighh L) 8 cund) Ly 0301 3ada 5508 (e LS ol Jara elindll (he
YA s oSl B daan Yoo Al V90 e diw V) J Dlad B aledd)
el ) o W Ladael V) ikl 1S Lealiel cilags 45 0 g sl Y

obcads Aaale VT dad (e ST YL YT (e ST Joan i 5,8 Y)

Laalal) (5psl) Jlalaal) — o
ehsal Gy Al Al slall ley ) o Bkl chlall selas el )
gens Tugally Apad) AsSldly 2aloeSl) ALkl Jhai Cigw Auj Chaalgal cloadl)
ciilselly cililiadlly Jlaily baiil)l claizmay chillally Akl sealy by sy
Loy ddalal) 3lalie & Alish oLV loasen g 2y cuifillly figneSlly 4l
S Laylalaay dobai@¥ly doelaal¥l sball Jald Loy ) 05 lae oedd Jlax
Lssl Bl (358 LgBail Aap0 000+ a8 Abalal) 558 Ll .culilgally oyl e
Ol elalall (any oafing Lae Aliadll Luls US55l 8 cladgil) s yualy Yl
Gt Cagang Asnlaina g gl Cuimpat Jlan Zogil) clisall e i 8 4458 Ciliay
Aals Jls Aad) jeal) s (IS8 s elaadl) & Bl AES G LS Loy
o Osuph by slalell jia Lee clgibly (8 il L e and JS 2 clase
g5y Grall GG Glae o adlall Gl e g 38y LAl salll
Ladig yoa LS Lgay (155 (Y] (Ao Aadladl Lgi)aidl 3ymiia SISy cilide dasiu

394



Ciyag 3 Sl JIal) oy Lpsedll Coalsall pa sl gy Hladll im0
Giand Sins ) e il Jlas Gy CSS et ljlas e (9389 (SIS
e Aadlsll Jsall Jaad oIS 0 e ST 2 1saY) gy ikl (golel) Jnsnal) aligud
sl Glo el Al Ll AS, 6 eladed) dedivn Vs Yy foalell Jamdll
Al jeas Hhainl Jlan ainsally 4adall Adhally dla osSuli Ledanily ) Gl

s Dags plaad alal) DA Dadad ey oo ¥ S50
e Yo o pa¥) ge ST eSS bl e Badlad) Caaall cpts Yoot T g
gt can i elale J an o AUl Baal gihsn gy Audlall a)Y) sih
il Jeany ols Ao Blemss (530 o ad L Wl Blias gl of cuilally (Ll
L) elades cunall Gl ale oK1y dgadal) )l (RSS d aaly 5ye Uadl
csS Gl 8 € JIA e sl gl o) 8 e Gl 0K o) Agladl
n ple e Gy Jsl pug)l) dllal) dae e alla YoV /Y/YA by
O LSS g iy Aaghine o) AsS) Aalidl ahusall Jea alel Gg ) clulal
sl () o daies 8 Al cilodaly spaall LSS e Aalul Gna s
b bR Clgin Gead A 2 daglaiall 038 oL (Seay + el (el (Bgaina
3sas o) ALY L (¥ oSS Al 23gr @ Sledll Wl (Somaly oy (e
Jia 3algll GG oF 3 BB Glsdll YTy Gl b Datese WS You g Sl
Gl b Jble Yoo Jaa Gaslls Glally g yilly copsll @lile duyy ol
sl Adelians @l Gelaa¥) g Way (a1 e saclaidl cllall L
oball Lmgen Mgy lillly ol Chpasy o3l g Uadll uaxiy e Aumndall
Ose 1o () Al clsand) (8 Gt 8 el 550l b sball o by
T aali bsin ol Ople V00 s 2 ) OIS Sl allas b oY <k
o Bl 3 pmeall Hhall Gl ol Ogle A0 () diags YN v ple s ol

395



e %0 Gabil ) cal clisdly Al clasad) ) dslayl lasVls e
Al Jaas ccall (o ST Y L el Jusall 2185 aaliiy allall (3 Jail
Aupdll oelys iad Jaall iy Lexie (plud)

GShalls SN 8y85 aelias oy A& lall 8 Faca)¥) 3Sls Yood ple i d)
LD il ey sanatial) skl 3lsall slall aaliilly Choalsally Uil
o Lald Lalalladly Jslall Gy gpdall ) 23g0 40 500 Y Lt Tl sl
Eossingag VA4V 95S5 V44T ale gymia (53 ) Add die Asall aadll Clyaige
Crall Gfise e Asd VA0 5 VA0 G jeaad) ol Yoo e leunsSy YooY
Contll 165 slally 2l el Gsndl) Jll a5V gy dadl ol JsY)
) A glans Gl Syl eall Jaat T e Ysena Sfises e dlly Casal
@By (Cual) Gl e lpims sl Lealis) (g aal) liady oy daallal)
i Bgale il alasY a5V o QL) plalsal) (g5is Alladl o 3ylasl
st V) g W Y1 Dbl LSie WKl dalsy galal) 58 G

ceallall Al 3ol e gyl s allall a5 (SinaY)
LA Gl 3 Aelall sabY s daaball Lisill cidg 13) Aies L) Llad dalles o)
g3all) hall pubia¥ly aslonll g oull 8lE) Gals dalas Al Jlaw 8 4l
o s Ad VY 3 aey sl saal) 3 Ysha (53 Y L) (Al ol )
o) Bha g lin) e Aatl Ligine Adlia sk allal) 2gd cpa (B A TA G
Doy Dy GanslsSV) il (8 pubad Ja ) (ol Lea Bdliall cpuiall Gasasall
Onbadll sl a8 gall e s @ oluall (LAl (e dpxadall &lsSll 5y05 28y (gAll5 2l
Aoy Jead By GShlly I el Chalgall Hlaliay ogially (el aeaidll
Aahtisall 3)pall slall aaliilly cagpall Hlimly eluly A 00 e ST Caalsall

396



Js ailSuy ) S uadiy has 233 )Y b alially Al sl ¢
(R 3ok Ao AT &) A& 168 Guldd Gl B) £ el Al b s

the ol A Lalidl chaall Gala e jage die M) Al Vo caejla gy
Lalidl cbenll o joen 38 @l DB ) Og sl aily YeYo ) g€
Gl Al 2y LAl Bagd) Al e Lee sallall o2a ae S Lides Alals
Jusiise JoSsig Aualdy Al cibaisall WA Glgie ae ailall slal) UYL
Ly L Aaliad)l eyl Auea)) Aulay) Glblal (e e Gl (ais] §eSs
Al Clla) e D SV b Auiee ol Radliy i 4t e 8 4G
L Voo Jlle Vv v il gy il

V) ekl A gilal) Bmayal) Sl Agall (o aigall 38 dana o V3Ll ook Liag
s> Jsl gLl (saay Lsailly alalY) Adlya g diajll 32all lganas ClilasV] aidl
& AaSaally Lo Laia¥1y Loabeai®¥ )y Lauladl alail) Jalal s Ty A5selal) il
Bl chasall el Gal saise Jas eallall st 5ald Jsa oo il Jba

NA9Y a6 s Aalig
J< A Al Gkl lsa) e ladl dsn el Jsal) glhall of dadal)
S ol e gl glaa)  edl) dasiall Tl cias allall LabiaN1 30 %00
L) abeats Y1 iy Suals greall g sbimill ) Gia)¥) e Basial) filal
s¥ls Mius¥ls (e Bl @Dlgind ol daeliall Joally Tl Jgay il
Y iy smd) B po Alaal Apnglall 35l (o Lasy alsh€ A0 Jaea
oo L ahesl€) e Bl dllgis GVl (B i bl e ST Oy cbag sl sl
2ol U ofs Yo V€ ale A b Vst Alladl l€a o Lede cmdall 3)lsal
Jhle 08 ket sl 8 (gysill 230 Blaa o Gy Dage Letlelia (S (g5l

397



ol o Bla iy iy Ly Sglly Lug)s geal) S5 Lsin V50
cllall & () adaall el 58 e i Ljis 950 Slle YY e

28 3 (mal) aadll) ()51 3l e Sy Zugell 3l el sldiel
el oY 8u€ Dhlae o (gohi elselly pualll o Al clilhay Guls jaise
S Aala llad) of alay Ly oSl Aadall illi) Aalles & iy ol agll i
O Lehagind dadia ) Leilia ey ey Abiad) A8Uall G558 Biliie YT Y 0 e S
Jusiling Landiag 3L Sl oy Aaaliiall Aulay¥) JlaeY) 5 Laliall ol sl
CSS M 8 sl oy s eallad) aY) o) Y Ll Adls Lleas J5 A
o) Clle¥) Jsn A Bl Bppud Jeand o Lo (V) i Taa i ()Y
Agsuall e 8 o Al dalial) oyl

Uikl g fosa Add) Alaa < Luilh

) 358 el e Vs Al 08 (353 08 play Wy A oo (Bgd ale glay Y
Lilaty 31N aaead sLaall alyiy wigh 4 Gheas (3 Javaall 8 35l Y (Sl
bl alsy e

sl slaY) 3 aSall YV AAe I Castilyee udyl dhas Lerie Gl
iy gy eyl S5y saatiall LY Gty ae alad) 128 dles b g Laial Sie
AL Ll oplbaal) alal dlsal) blcadl) Jlael Joaa daalla 8 ) daiad cuS
Lladll

callall 8 GuySU ilsal) o Lladll Jal (glailly 3lasl) Al pa Alapall Al Cataails
Mans) ay N1 A Gyl I3 e Al Ll olad 5ycaie Adsall A i) 35 a1y
el ool vie el LY Ve ale Al Gl paise () ALYl 53 saiga VY

398



A Al ) L]y eyl Cupaas  Tacali FSY) g el g Aalill 4ty
LAl dleal

el (53l gl 8 Al dulea (e i (53l Yo Y/E 28 Ol jaa ol b
leats Aumalal) sl e Ty canns ) (i) L) claia g clilil
oy -y sl 050 Walpdie Wyliily Leblal egms el (e Caplll jlalaal
geaally 03ally L) cre Jalal) RIS 6 Audyially Bleall clladl 51a) (Ao ol
A5 Jaly) 23S Qo ) lliall ALISTa) 331 ey eyl Anllaally Jaills
s okl il (3l 3 A%l )y 5o () Gl sl a3l bl o
Ao 3l ) e Bl Alead A silal) A0 Radulss anidye ) Aals

Al 5 g sld) -

Lloadll (e o€aia pys iy al il @3 ey V44T Slad) 8 35l 5555 cowls
Ll 5135 s 3 Ledsd O i ehyisl s oS cilasSal) Calls sies sl
el el e oy A3V A LS ciladlaa 5 A5l @l ¥ Adnga B35
pal e o Baalilly Aasiiall Jsall & 35l 535 o Lale @ laally AL 8)l35 Lag i)
Baseic Bheal Loy Jadis an 80 A5hsa s Aaly cilbiaDlcas aas callall 4 bl
cbaday giliasy dalaas ilamans clyaly elSly ays Al 2l 2alab
el il pad L (sl (e A g ladlas bl (e Al
sealie o UWalia causilly elially elally elsgd) Cisly n JS e Aauly cladloay

oY) S e slall o Ly 4 (e Fan Al Y Tawdyl) sLal)
Llaial) e Kall \iaaiel Ay dale b A0 2800 5yl)5 crunli e 2 21 LS
el 3 ads ol o Canally 38 Blead Fanl il Gilubin Slaiel Vs cadn)ls L

399



LaaY elali Lgie aaalill ala¥ls da)¥) o2a o8l daaldlly ciidiay ddyie Lol
bl Akl wlolally sadall ¢l s gellosally ey 3l e il callaall JSLia
Ol el il Gy (ol 8 ) Capall 28 slaall jlaa¥ls sl
il halpdlly Gliad) oy ailiay 5ol o8 SVl gonll o cocad jlas
GBI (sl ey Jladdl dala ciles)all (o dnasindl Lajhlie dlals
Ayl Slilgaally ) pdally Aadlill lyiall e oty oS ¢asle s DDT - )

-Jadlly

L) cla yil) — )

20 Osteany ¥ () Adladl A gSadly Al 3)))5 4as (8 ol A Al COISE )
33 e plls Ayl Adssed) Lo ai Adlaial) Al cilesSal) o 3 ¢l
bl aruhall G Alen jladiuly Yoo ¥ als ££8 a3, A5 Alea (il
Al ) s b Ll el Blall (9 aibadly duabeally cilina) Jae adais
A Bleal 335318

et e VT e AT Y ) £ A Haa 149Y ale Bl 55 Gannls ey
Jaills Aabeudly Aasally Al )5 Ges eh)sd) Gadae e B0la @ Es o)l
Al BLRYL e laay) Os3-ally daal) (555 ccballly Adalally dalall JlasYls
oy ol 8 Al Ll 08 jaia 4l Lale ¢3hl) Aolens alaty Lonsan ¢y shailaal)
bl (Ao dejsay 8yfimae 2l )y Dl J35 o1 V) (s Yoo ¥ le £58
i) G55l Gl Le JS 8 ciliadlall st il callay aag ooBlel S A
Al Plasall (8 bl ae Olailly Ll 3155

Aldas i gs Al Alen aSLaa g0 il it il A pall AnadY) A g5 nall Tl

Ao YooY A il Ahae A cdase aSa0 A0l )l polal) Sl

400



Al Alen (s 2 )5l Alalll lajall el (sie Ao Ao Sld e
il Jeds of (Ao ) aley sl Jlae 8 BLaalll s e aizall 585
L Lol Lallias 59 yualls bty ) el o (Ao g paigall 34y ¢ palaal
e (s Al )l e Y Al Leas 0Uay) Lilell Jaal) Aoty il
Lladl) & (aiaally 5Liadll 2oy sy Shygd die ) Aol A Aadiial) Canee s
Ol Gaelaall (e aas s alag) Alglaa A0

b e Akl Aland Miiase Lilmd Lollas L) )5S of Gl ek L 3 (g
O Al Agleal S0l ) aag ol OV (s oS1L A e 5yl clelane Yy
Gl dallee oo Al gianall aaaty Lo Aaslill )y dlially 3 diall cllad)
el danl Galae CaalSs a5 ((g)lys Db Al Alla 8 S Aalially 2l
sladY) elaay 38001 355 ) ALY L bl cblall g)lay Japdadilly caluall dae)
129V ale die dald S8 pe bl 5oy clall) ge bobadlly Gl ¢ leeYly
Leo Lol Wilel (pdl) dacilly dgan 730 8 Cpalans (3haliall b il sadie) agiSl;
53 Ol ok Las (A glal) sl il odel cilisgall oy Liails (s
aad dodaal) cldalidly cabald) (g5 & ey cblall

Y ol Y Al cladadl el sl 6B Y Gl 8 daaal) eladll of psbaalls
e o (Al (5350 Las &S )V A de s Oy (el 35S Clalue el
Iia oS easall dlle Al 48 Cilinalse pakall calliy 131 L Lgakals ) oLl
a5 dpan zoas el yakae @l e Yliag ol lef aie @l ainge
oglld) ey s Legie Aealill Asally 200)

ey b adien Ladiiall Joall (aes gl ccllaill Gya Bolee 3 B)laall Slaiel L

Cuilasas cid elpd ) Ll Y Al Toa RilSe as s S s (e Bl

401



Cllay) i prad Abeall haiuly dinill Jal e ddlle @linas () Osadg
gl e &al eliae] el e Luagi BB Y clblal) 5ylay dulaall sda, 255k
Golae Leash %Y + iy Aasiyag Aindia Sy (Ao (557in3 ed Audall il Ll
Aol Algs julas e Grall dlee 8 Tan Alle 5))a Fan acian Acaida
Al )35 iyl Aald SIS 5lal it

Gla yidal) — Y
g e & Al Llas & e B LFﬂ\ Glal syl aams

Ficy dan ) palaia¥ly alaa¥) (555 (re (o (sihag ol (pad =
il ally ehpadlly cfiallly Chally cilmaally ol adiaally ciba Ll
Aibiv g wigns Al sl oAl aiailly et gruaigally
s Apeas Ciladiay L5 clalladly Jslall aiy Aoail i) Aale

Adabis (Sl Slaal (8 8)dbally RIS Blaliall JS (e Bmaal) illill auess -
LY Lt (palall asatll HULY) e yallan (6 Leiiag oISl (e Baaay
G VA 3l Aalay Loa Ll ol cala castin sl e (g57n3
L) Aalles 8 eaidly e Jsall oalil) ) 3ysicaly yieaa)l okl
dald (Blae Leoild Akl coblaal) Ll L Jiad) 550l aoaniil Sl ae sa0al
Axtiall Adsal) julaall puadiy olgd)sladl )k ol

liie Garnll Apbll) clbBilaall asen 8 O 550 Ay oSLal el =
Gl L) 5ol (palsad) iy — gawatll = psall sale] — panll — 5,4ll)
sl i) el 43

402



P Aladl Shaldls laiul s Gaslaalll Gueboall o) Gasaigal) &)))

aaill Adla s (Sl poiail Aaee ) cpilagally Jlaall Captig ccliaaall 3

bl 3)la) ae Gslaills Sl el Gudaall U8 (g

Aylaly Ailing Al aSlae (g Cilly Jiine S oLy i (g8 A0S ola) -
A Aglae Aailias 40 A Adaglias dulill) cilbdlaal) 8 dale cibilag
Blacadll e amaa o dael daiadie Ay Adayds A0l A0 it
Ol Cpalaally (piaall

ALyl Al bl Yoo X ale £5¢ gl lagkn A gls 401 ) dalall -
Yoor ale Al A 5ylys aniadl o3 A eyl laian) ol )
cll oLl a8 sacbua 3l Jalsi A sl sl IS0 g

Al bl cliladly Sy o Ciliia iy i oanpia pUad aay -
osaall s Al dedal) 3))sall cilahannly clatially Glaasdly alull e
Al elaadly elally elyell uph ) (553 A Aoyt il Aaliy )
aa o pad IS Al A%l sl Gl dpadl) iyl 5oVl
Ll sl alaily L)

) gl sl $L85) Al -7
V) Ghlady) Gt Galaall 138 olis) e
bl il il Galaall ) Adl) LLisd (e dosSall Agpene S -
A b A mazndl) el 6 il dlly Jlaall ey 3o lasin) -
Laladlaal)
Oy i) S gl ol il (ahed) (e ganall gl (et
i) Zabud)

403



Bls Ajlse 35 Las Aabtivsd) 5)latll jue Al gl e dlle clalle -
Slise cbaldls 2l

(PSS SPRY [ S EVFERTE: I PV PR - P Y s % W PN IO
Al gall lydigal) (e Aaadal) Adlid)l @l ypal) Gaalia e Al Glac Ll
Juayly Al dplead i) ) pdail) 4Slsal ulagS Al s Al sall iladaially
oY) B At slae crad Ly S (oaal) Capeall) 23uY) slaall alles )
ol falg ) 3dlasy cle s all () Adlasy  Slal) gsl) o Ukles
gobs gllosall lilis s de)) 3l lolaills daelially Adall Gllal) dallas
J5 Y Lylas Llad ¢8 DDT daliy daludl clagall Lhi) e sy sibal
Aalaally il llid) bl ge gl

Coally Al Alen 8 Ll Aaliall LIS e ilee Leanls 35 2l 5535 ¢
Bia Cile gyt oLt clla Ll & ) B a2l a8y e cluball ehaly
sl s deliall claadl e sl elyals Al Cpunt Cagind Ay
Jsal e e OSIg Yoo ¥ ale Al Llaa G5l laa) o cilaey Ghieadll (an
O Al Alead A8 AT IS5 (0 Ol 1agd Akt aaadye paaal ol Y1 (s
faaglind slae) & el ) s el e (e Ledas alhall haiuls clelsie)
bae aall Cayuall sbaas o)) g due lially dnlalls dalhialls aliall cililall dalledl
aoaat ol lal Al a6 palal) o) L JSUaal i il ) (o
Lo Zill ially clelsie ) haind add cpviea) Adled il ) al) e &ds5al
s 3l Ll aliall de g5 5aratall el 3l a2l a5 (ol

Sitiasay hala Zaluy) 2 (€ g

404



daldl alls gl

il Ailgguh] daghyia g4 dywlnblg delayll Ll
P IEQRVEN IS

S OIS e i e lulSals gbelss dad el 3l g laagy) Jl b
Ul & Gnl o W 5 Y OIS cleailing Letlallaal aal) culdaally (laglly Chans
Slespdill )% (5305 (ol 8 Al Ales Bghnny 3T Bl o € 58 e
el auinll 33ls Auajd S8 Ak Ll Lalillaias a3y WYY Tase s o
ALY Al 3 4l Ji o oSe Ly e 0sS of a Leg cade oas W
A g cama p o 5N 5K cldaill Jh b Lagead Al @l
Halu ST e adang Loy a3aliad) Syl dgal Liw ¥ Aialad) 2l basgs 3
S el dgal laally Akl lale o g Lo ol coasls Y 3l e
s petilly ClAD Bal) Glid jalas Cukle Al sl OIS Lguds
Hon ol Bysm a ST 85 el agts bl legie o (g3l ey et
2ty etV alas cdalpally Ll allaall ol jlenul) dags oib ) ol
@3 Aag (Al el e Aenls Slalie agsiny 3l Alsde 55 20
Gl aall slue Gugliy 2 (Al B sand) DY) o 205l gLl (any
Cughh ) A8l Al )l Ay ASand) 55l (ol (Al olaallys dalall
Wby QL) daa 2iaghs cailiaddl Glaag dand) Shalls cbludl @bl ¢l

celgm 2 o dapbl)

405



el (Gsiall asehe H3hE (Sgie o clian A il disd of oSa Y 4 WS
Wpall 4 JaaT Aalal) Aalaal) piea 3 J33 Rede iy by oblsall s
elsgl 85l Ao Asdlaally (3l JISE Al e a¥) les Klggase Bl 8y pem
Agilicmny a1 (Slaey Kpmal) e Lalptlly cAlally Zalsall 5 lly (AL 3))all
s a3l gl S AailSay call il hiady ¢ BVl Bnlal) el
yenl) 38150 cinnlall

Y4 £66 8 ol b Rl Gles 5 S ) by ) LS b OS )
bl n allall sagds Lo (Slad (JalSing (gme GlES Yo alall (e e
daa JSUie lene copell 38 il dlea ) Caaled) Jaall amgis yushaiy Caaas
il Lo pobi ) At Bpgyl gy &gl Al gl il lgne canh
Slalgally @hlayly @bligll Calide G Guuiill (3 alaadly sl daal 4
o St (Alid e Adpa Al JSLa) Aalles Jany Aiully 28Dl 3 aalially
Jua¥) Gsing slall Loy o dladlaally i) las aalY Ohlsall o5 Cian
s gy e Ghalsally Algall U8 e (s3ad) alaa¥) ki o2 a1 Al
abieliey il Wil (e 5ysha 1815 coaladl) eloall wall Ay ) Sl aya)
Cialgally (sl e anlulSaly

Ol planmily sl 3 ol ciidl dlen 05808 530 BaliY) L) 0 (e O LS
o A BY) My s g g il len ) Aialdl ) Caaleall Y
Ol ale Ay daadl il Jagyal) oaelis e e Bl Al e Lilial)
o elSiy i) Aleay Alal Aol Chaled) lniS ) ssalaall po deling
Sl dee dinw JSE All sy Alled 3y Al dea e sl lgigans
e gl (& pladylls hlsall aay AZlally Aalal) clulgally Ledd) <)oYy
G B Sl o S o)50 Braaly Lty diliinal) slall (ol 2e s b

406



Luse o cddially A pald) Laladll dahtivedl A2d) dpatill 3 Jled &)LaaSy A5yl
EPNNELHPRE N

CRIKEYTy aslaally Alebuall G5 Al Alas Blsgse Cns ) Ly I3 S )
b @l JSally cne a3 A oagidl DBYL cleglss Blally Aag )
i) ana dlats CLul) aBDA e (i Balally e guia gall Lsyllliy 4dsains
lieedle (5205 cadiinal M Asills sl Slasly cleidlady olall Jalisy cllSEy)
ed 3Ll ylaig Al ghanally lailly glaill ABIA (e apad WS Lcaglall
Gans a3 aldail) 2l elgdlal aican Aubad) 21 L33 5))3Y) Ja S0 Gl Gas S0 3k
Alssue se aie aaud Blaall o caln o A Alsiue danty (o Tleelnl
lsall @by ) aalia 2 caslsall pia SV A1 BV ailgad) o €kl
& Bl o Lliall danll (3 Blgguall Jaat e SleaBll Ll 3k Laasal
Sohsl 13 & Glay) e Lilas (oS S0y paluall edlly sl Gaud) oljia)
sl ) gligunn s Lgaladios et S (go Lgtiday (a5 (ol $A5 pBge a5 RS
Glaa o 43alalls dahalial) (e o3 AL cled A ghmall (e il olig ye
Sl il s leae ks cleio llad BEEN Qalsal) e calys <ol
Olys cled Sladll aadl CLIKE) oot AA 2l pe A lediay cAauladl)
p s SN ligaaS Aalalially ZAEN Jalsall J5d (S da Sl o Gl
lselly lanailly Gl ggually calall ol Lsllaall 232aal) Assuall (o 236l
fledsn Il (Ko ) cibilally

At A3nud) A3 g heal) ol boadf Y3
ne in b 2 cndy e JSE Aty g oladY) deli ge Al DISEA)
Lo 0yl ojslas (5 ol edamdl) ol Jansgl) e Lalaay Lyl & st Cui

407



Gua ¢ palall Gyl 5 gl ade Ll WIS @lldy Lagaall Gl 3 V) @l gy
Aieal) Ugall bl dgaal) (63w (Aiagd Bsd damb ) COKE sl Canl
ol 33a5 cibrall adsdll el e SR Fans 4l @A) ol Al L) sl
03a¥) e asa Al cleDlSial dunliall Jolal) alagls alaia¥ly &l Llaads Jlazay) (ld
0 Al Bladd)l e lgtiasy cgadiill ol Oplall acld b 8 L) ks i< Al
a3 Al Adlidal) gile smgas Al Llad & LS cdgall 1ahal) Galaia¥) lal (aua
aallal) aalal ldl cpe

b el Al Clnd) ge Jiball ki el 35Sl dangall QLY a2l
23er Al alaia¥ly Aualdll AL Sgel)l DA 8 eDIChey 2l ol laaY)
seld ) ALYl yabaal Al cBl Bl b cdKad) @by Lleadl)
pda B ampmin Lo sag . lgd Cliggall Aanhs dowlaally Aelual) Ty A3l g5l
cJsallly (oaipall Gind Ja B clale Guanlilly Lgie AV i )

a3 o) il 8 2lgpenal) a3 ) sAM gl Al A2 g banal) il
Oe LS 5 clgdlaal clilhie & 3LS LDy dllaie e anlial Badaie cilla
ciladaid) b @l€s sl clalally Gkl Gsially 3yl G Dla
35l m il a1y AV clgie aadially kel cihedsYls Aalladl 31,
Gllsall Ga ISl (st e a2l o clgiy Guatilly Bl dulea Jlaw & A3l
e oY) L) e o gl L sl Led cclaaid) oda (mad At
COSEA Byshd e dally lgbleny Al o Al Jlas b ddee il

g2 iaiyal
Llial Lilasl clsalae o alse G o) Aol ciladiiadl ST E e el e
O s 53laa y3em Leiind Jal (e ol 1 ghlaal (e CangS ciiad) Alass

408



Clesinse 48 B Al 0oy b i) B8 ooy canl 8 cldial b da
g b il el ciladiaall &1 Y1 Joall (gl e DU oLeia) Rl Agles
Gilsal Lenle (g5t L Wle ) aladl Galaal) o clgilens 2l alaaadl slal)
2e a5 Aalaid¥) cllaall b Jsall Gslaill (3ead e danll Lgios olgd Aiii
llgal Grants QL) e Grie 1y o danll Sl Riaally dlay)y 2,
2350l cilabaial) calael Ayally Akl CalaaY) sda DA e 43y L s e Wy
el Lt e Ol (A0l Bleal Byl iy clehaY) Masl 8 Gl Leasid
M) b Aaaliaally ¢Aid) Glead B gl) Ciliginal) piagy glsall Aiull sasiall aaY!
L psii clld e Bhaal U8 Y AT ol s I caiadlSay G50 e 3a malys
Jaal) adiia g edyaal) aduiall cdel 3l 2033 Sl ¢ gl :() Jie (gal ciladaia
O Gt Aaga 5kl aadl il oLV ly (sala®Y) (udaall o5 WS L3350
Gang o (S G glsapl G lgiad ) e gl sheally cladiial) oaa e
AaBY) Jsa) daglill ciladindl ads ciedY) A, cldaidl ghee e G
2l e s el Qi adaml) Y1 sy Al Blea Jlae 8530 19,5V
Glalaialy clale liay Jlaall 138 3 31 Joo alaal al olallly 53]
Zial ool &3l LAl Al colgedl Gy ALl ey Lall i a el
Al sl ciaall Admadall adlsally HEVL Aalall Ll (a6 Jalal) Jagasal
Ghsl saizall Ada¥ly laall bl g8 asall daphll o ddadlaall
Andl Adalal) dallly i) JSLaal Gaunll Al dalll il ol (2ssY))

e Y1 Andall gy AR gA G5 @l sdite (o el Ll Bl 3 Sl Oaa o Jsadl O
) NETVE0 La Y
V00 G VAAT () dagdl] la i) ddlea 3 430 al) coladaidll [ gn ¢ el de ¢ i)

409



Sseadl Gl A A clulad) 3ilad) el clV e dead B LOas ),
Aaald) Za ¥ agiell PS8 Bgale shlal cualiled 3 3 djles Jlae S8 2350
el S a)ES cpslie DA (e Cpels Ny
08l sa alall ool Oglall 508 e das g A s (B BuS A ale)-
Aded) 2l aeldlly tsolaall oo o Jgf ey e ) Al o)
A5 il
gyl Aage lgy Lld il 20 jeal oLty gyppim & Gl JlaaY)-
b Lole pages 2l Llads dball culd cclalaiaV¥y Caillgll Jasa
Jeal G ) cangs diin Sh 8 ) Dles Jlae 3 Al dpeall 5S5-
@b sl Gl el CaleVl o Lol Ll (g3 olall 1 3 daal
P Jilusll A il OIS Axallll Jslall 238 o Waasg apliius Y
A Y sl ae Apdy Al By 8 Gl L gl i Ly clilel
Ol 13 sytiae el agi of lete JS gakaind
DAl e aaii of oSa Al Ghuall ge Al Ailssall daedle ST aUai pag-
Aayylse e Lalially Al Agleny (sl Lot 230500 Leslalilly Joall iany

Al ciladaiall s Cunllaial caliiial) agfilly Adull Saaiall addl) palin—c
T sheal oLl e Al) Wlad Aals G 585 8 sadaie el dadasid)
On e O Cums cpagadll 1 IR Jead) saadd) a0l QS N Aala
HLIY) s Al OLE 1 AVY ale aloeSind aise Led) el ) Aud)l Sluasil
il 2y ARl 0558l i AR Aadidll Wl O g Slen L) Casase
Al e IR 05l B eyl cluasill ol J5d e saaid) asdl Aalel ieeal

ANV 0 G (i e il Alen 8 205l ciladiiall 5 ¢ all de ¢ aria ()

410



saaial Al maliy ad ade Ul cGmpal 13 Gald Slea ola) ) 4
Wl Jlae & sl Gslaill (ssin ad) Jal e dand) b alewdd ((PNUE)&L
Dy Aty ¢ Lol Sl aagll Aaiay (olal) 13 8 daulidl Claagll s
zebll ity ¢ Al Jlaall (8 &aally dulagl) ageall G Gautill Al Cajleal)
a¥) el s ) & sasial aeY) ) B AP lacluall aais Al
odaall Ul (8 il gaagall b ane (@A Fejh glal slay) Al saaial)
L=y (ol

Ala ol s malidl 10 Ly gllaay 3 Al Cllggd) o e Ol SIS
Al JSLad) @byl aaas Glava du (pabain )y daaball A Al 6 a)
oo AW bl laeV) Ll Gy el Al deal) @iy 2l
sl (PIA e Gabainly Aaaball 2 llall 3 23 Als ol ol 85 . cila KAl
Clgiadl DA Ay LAkl dpanll @lglly calal s ol slaely alial
G 59 b 8 G Aganlly Al Jieall sasiall adY) e i Al Byie eedl
ale Gagaie o e osas Ao ulall dacly Al agill mual 44T g ala
Grmall Lo Lla o) Al Glleadl e cppdally sl Gl Jleel Jgan
ikl

oS 8 LSl el a)all S @l el e AT By el
cpaizall Akl el DA e Gl oK ol A abhal 383 Gl
ale it Al Gl dlaand) ol aad (JJ) AlaYh e Sall dalsal)
il 56K L S Fla i) glalll ) dsally G LGl ad) sadaidl Al clELaY)
DA e anilal) cleall Qi) 5 c@ialall claclad) i g8 aylall El e
DAY e Y8 A5 Alla e Adaplall el o oly ae Al eOISE) 385

VAVY e /J5Y) S Y0 d alall oYY - 5)YAAY G ) saniall aedl Adlal) Zieeal) 5 3C)

411



Bl clubad) g clogdaall ge ST D i LSty ¢ alall gl (e
G oy dle e S Ry ksl G381 Sleballs el
Giak S Hldal dlia ool K1 Ll A lesy 224N Bl el
gl O () el 5,5 Aaday il elliag ¢ ulal e cpesill (ada Gu caliall G35l

) g sill Jae il oy 5aY)

S P e i A Allgdecal) cilapiia b Abd) Alead (falal) Sl — g
ol ) Alead Aoal) Agg0all aldl) AUaill &1 a2l 330l byl (ae
o amend o L) (Al Bal s o) LeDiie, 2l & Wi ) 35S e
5:aY) Banial aa) A3l s 8 4kl an ) (LYl asal SR o sehdd
B 2l Ales Jlae (3 Al A ghunall alas O a8l STV AAY Alal lad) (05308
alialy Jaay Ol L silly clagas 33052l &lghunal) allsi 3 bl slilly lindia ola
Al sl el daalS ¢ doal) lall aeld joskaiy iy Aieall Aialell aalaall
oo Jelid ¥ "alpn ol aAloall G wanl 2Ll 138 alshy csasiall aed dalall Ziaasll
sl aclsal LeSlewl Sadd Lad Jolid Wils ¢ gl ) juim Glaaly Ledhos Alla 8 Ladd
sligl axe o el 13 ez Al oy a A Llalll Leilis anad ol sl

(Al A ol e ile )y (ol Gagaa il
e n @l Giad e A0 Aeall yoal) Al 5 Jeadl & 2 Gl
pinall Zindgalll Aol Aabiad) cilumiies daali o gl Jsall Zidagll 3ol
byils W i) pe Al Alelual T Led Guligy (S L300 Lals e ool
o alal) as¥) G OldY) oda e oli oe oS e dlgdhal o Leals) Jal

&ALl daala (3 sl A3 calaB®Y) 5 o i) Alae il sall () 8l iladie ¢aall 23k ¢ yale )
) La ) AAY

412



Alal) 3 A5 3 salls SEEEYT (e yaed) Tl 138 S 855881 Jsally
sse dleel elgml lael 8 14VY Gle Ll dllad) (Ble) jpaa S clilly,
Skie¥) gen 33k o ABS ol e ate ¥V 8 Tasdl) Congar (s ) cal 5eS i
i Y el cant sl Leal) Ja1s 2o Layils of el Baw ) Adbad) 3l &
Leald O Y 8 Al ahliadl by o (i) Jsall il 3lsw i Gl ol
Gl Glse Cigymall sl Gl Gasn canis o3V iy e @l aald
Gb fien il aiis ash P e VAVE Lo apuall Joall Tpalaidy) bl
&b Lo g L) 53l @yl of D) epm (e blse o Lalialls 35l Gl
O i s A Jodl Gile o o dle Alshae b L) (Jisally jualal
ASaly 3y Loy cpaiilly Aandly Adleial) galeyin 8 Sl salels Adlas Lgrsen sl
Ay Syl G Glally Leahasl (i VT slelye A5 IS o5 cAalall 4305000 2305 50sll
el ey Glai s i hlie G5h ol (Jsal) a Laysi

@bauall 3l Al 555 pm & 38 ) AAY Llad sl il sasiall aaY) LB G
Lalse Dlatad 8 sk B o Jsall W Calandall yloe Pliiud 3 Al U<
L sy cledle Lalially dpmall &l dglas Letbalillyy (il Leiubi Slee (aylal)
Gilalall ¢ Ly leallas Gaiad dal (o Cufiall lgaaa (8 Aol o Bl andl o588
ceelaadl Jsall allall alia) Cisnss coutll Lealill goli of clguilalpal 20uluY)
Ol seld e Wgua it B V) clgle Blially Lad) Al ey Jiaial
Al go 335308 A g5 lgde iy (63 5aY) (sl

Al ol Alaal) Gla 3 5)3ae) CLENL el axe G iy o308 e Gl cadley
Sl sl Jlae & B 8 celsell S oliall Jalall Cushil) Jla b WS

OV L ilas g e il Alan 8 Al sall cilaaiall 50 ¢ el ¢ ania )
NV AAY gy pall gl s b el ¢ ladl spaadl Jgall ¢ silal cpall M ¢ gale )

413



aladl i e opliels ¢ A5l Ol Aind U] 3 Liagead s ¢ pand) 4ES (531 3
o il ol Gl zenial sl e ai ) e 43I L Alaally BY1 A3
Gy N il Gln Glsea e b LAl Y) esilly ) g
c sl LelalSi ASH0e ye dails alies cdsall Aadle e Cluags dlesa
asiall adY) ) b kil 3 aaad) clgailly gl Gl ccligial) dgal G
Gilalyy Bois DA Ga i (W)sindy anpts @ladial Jay el ool
Cliggall Y L Auee by 3 Glshay lehal JLE 35y il Gkl
s (e U G5 Aol s Glelag Giligie Caaal 38 Gadly ZahallS Al
Slimgat gdyy cnlinal Blel shon Gal @l S8 Gl L1 18 G s
Aapall GhlaY) e Gulad) ploms Rl Gab ) bl ge Al
e Sal) Glailiall (8 Jsaall e alaiu

Aadiall Qhall gl b ) cilediial) ga Gastll 5y5pm AV Gmedl g WS
Adaaly Aaiall sd) e bty AaL) cllal) oy clilee il o o) oY
Al A5l a3y ludy) Ada jan A Gl SIS Bl

—flal) 8 sl ABUE) A (e ANeal Alghuall ao sl (g 3hal) Ll —2
Ol Gals ZBEY Ganle (B 3l G pLall i) dladl el g YN0
Al say sy V40 U e WRls Y010 aandfJV) OIS VY Gl Ll
oo 0l (igla Aajles A)5ias Bgen Adle 2eld alad sai adsall Jhaall s
ol alaa¥l fols 3 Mia) g8 i) olad Algiuall Byan 2eld clu) ADA

(3 SN a8 sall Paris 2015, Cop2l cdulud Llis ¢ 8 Yoyo Flidl gliy by 48 O )
http://www.ambafrance-eg.org/COP21-

414


http://www.bee2ah.com/تلوث-البيئة
http://www.bee2ah.com/البيئة
http://www.bee2ah.com/البيئة
http://www.bee2ah.com/بيئة
http://www.bee2ah.com/البيئة
http://www.ambafrance-eg.org/COP21-
http://www.ambafrance-eg.org/COP21-

@3 Lo Cldy Gaw Lo Uil 050 oe ealinl o sy digilly i) Llai,
bl b e cldas

O ASbe Wlgse (A FLall i (gdanl (gheail) Agpue Ol GUEY) E a3 QY
Grima Jald 4asr eln O cng a5 e Alpy IS b sy i LSy ¢ Jsal)
Jire gl elgin) GUEY) a8 Agn Gl . Canaal) lalll LA culalia )y dpal)
Laall & pladl lays Gl 4)lke (Gusiall Giiaall 050 Fean Bhall Glaya
SV aball Sl gl e 380 U bl clshaall din Alalgey cdieliall J8 L
Ol paea aali o o GUEY) ai il o3 Giad Ay A dap ),0
By ey i A A chle Sl patd Ciagr Slsie psed IS Lgalall
Graall o 258 ahle llas) 3550 N Jsmaslh BWEY) 3 GDRY) cul
G cleie Gauslly Clla¥) o Ol s Jud S ey Gl b allal)
chle clilegl (aity Caddll Jady Led bases 53bjs (O e SEI Caall)
AR

e MO agias ciliagliall & GhLY) Gty Guadlly ALl Joall cuagill LS
(ushall Ja¥1 b A cle (e Ak clileg) 3 Y] i Y 3L cliaglid
Uan 48 Gy Ll s AadlSe Jlae 8 e G b o By 31
O L) ae ) iy Fadial) Glalil) IS (bl Joall e G516 dajlall 2l il
s Al ol jsbias e Gl ) Laghs 1aay . GUY) i Jal (e 2l
LOsilally @dlsl) dma e lpae )l LS 2Dl

ey Bl gl Al el sehe audl ol A AR eyl jalaa Ll
ey . Aol llaiall olas Jilagll (giall o Gl Leaifis Al asehe g L
s clgra haletll 3308 8 agfieess luligay ailing paiadl oss 38lE (G5

415



Gl ol desane b Bl clapal G el L lglaladly B el @l
EEN R G g | PR P R W - R VE. I R [ RSP S
cabally culall Gey et e Lhill ek (pagaill (dida e Ljalic
il ey clalall aca )i Las Gl

A5 Al aclgd Gaakai G o g sl (e oS Lol il 3 il
Gkl a8y xie il oLa) o iy Lo g il gl 21 DA
sl b sag . Gsinll Aley 8 eliadll Al sl Bl (3 cusladl) S5
Oes Aalyls el 2l CGEEY) Ghasall ol Wl Aagl Jes o3l
Al Blea B L33 Lenl€as eJlaall 13a 8 L3331 3 clelaY) Jons ¢leinlas

el S Gl elaad) sl gLl G sl b L) clag,dal slaf |
) Axe Aalall 2Ly lially ciladaialy cilesSally Gapnll o o)Ll cojllaals
s e Al By cclalleall 3 IS sl dlugl) Ay (bl ol
Aolend Bilaas Zhalily 22150 Clubis Aelaa o i (38 V) s i sl
b elsall SN s3aally ekl 3l e Unlia cdanlall 8m¥) 8S0 35
Guns el Uy Bl bl ot G L Migaalaly Basll lhain) das
B Gulal) i e sl biaall G (e e caiaa Gihaa Ukl (8 e a3 ol

Ao aa ) Joall agon aam 38050 13l L aa
alaai¥) (e Ll 23 Y OIS cal i) Al gl 25 giasall LN ae G gl Ay (A
Sk e 38 A s gy (Rl Blea ) Aalel) Bal) claladl) )
ol il andil) jeds a8 (ls e Ak Al e Blal) b 2350 salU
LAYy Shasall e Bl disebiae b Al dlad) 48 G0 e e

YAY G ¥ o)) o Vs Al (i) gl CLGBLEY 5 Alidll e ) b Rl ¢ el el ()

416



Al ciladiiadl ST e o eleal) 2md (ol Lede iy 3 Al claalaally
o Bl Ahll 48 clee Cuay il e ald cnla ) dcadadial)
ilsy A Bl ) alecadV) AL GasSall Saat ) ol e daall laal

) aslsall g5l sasiall odY) 2SN -

DL e amhe ) il Al glaall alasiu) 2EE -

055590 Al 2lead Jujiise JsS5is 5 Lind 53 las -

(053 Arida Aleny AZalal) Liys 43L8) -

Ll e gl a3l aiey LAY Y -

() A ) AalSal saniall aaY) AUE -

L) el 3l e dileall il saales -

Ot ey Aaled) g pla g sl saalas -

O aslandl g5l Adend) gyals (50 o)l s les -

deie Galdilly 3l e pball Gl ia &l g salea-

N il ISl

L) 28 pemall 3lally Aala) ol 5qS sins A3BLE) -

NAAE/AN A lall YT Q8 st O
NA39/7/F) A ol Ty b g lal )
AREAVATAR TS WA T g SRUPT
NAAY/Y/Y e s Yoy e )
NA90/VY/A 5 )5 €19 8 gl )
ARERVARVAR WIS ER VNN SIRP il
NAGE/N) G s ved bdy g la )
NAGE/A) G5 YT Q8 galdl) O
VANV /E s B YAY Q8 gl )

X oY /UYY ol AREY) a3 ) lid il )

417



Silaally G slel s e alal) Asall A88lsall shals LAl iy, A% -
)8l sylanll a5yl
) alally N Gy Adlead i V) saalas -
e Ge iad)l dawgidl 8 bl shlidl Akl sy JsSssp -
Iz a8 2ialid) slalially duad) Rl dles L)

zhal Al Le e ply claaleall aoliie (e auaell dllia 451 ) dslay
tleias cu__al__g.'ﬁ\ uﬂ;.d\} PPN
il ylgal) (Ao Jyanll Glin (Ll JoSsigm ahal Sum 05l g pdia -
g5l AEL Galall (lgaladin) e 8L ailiall Coatally Jalall asililly
csshsnl
gy Ll Adenall Ghliad) JsS5is 5 (Y pleal) () ran O5ilE sy -
Ghlially 23 pnll Al dlea A3l axd e Gl daugidl 3 sl
NAA0/1/V e b Aglsy b il ) sl 8 Al
c ARl aalar e 4l gally duapadl Jsal
A ablll A5 seanl) g Al) Alent aalin 5800 il () (o psaare posde -
) i/“/\ A\l C_ptu :‘Ag‘}An cJad) :\.;J}g_A;)

Ales 05l gy 3 AU A @B B Wiy Al Aol foabial) ke =

todtlad cpfiaal ol 8 Al

ARERVAVARICTR R T EnNPXT R N ER VS L
NAAY/A/VE g 5T Q8 gl )
ARREIAVAVF TR LI SPOWEW R

418



L Sall) oyl ) ol 3 a3 5318 dad o)lic) o AgY)

o ) Jlagll & (2 alal) 3kl ae il aat ol da Lia gt @llia G cAuill
(pandl leans pe Lzmilie GAT g Al Jlae B alBYly ol (gl
cgai alagl S Addully eyl cilalull Cady (8,5 (il Aaginy AV Lgans
Al 5ylys ADIA (e et (o a3 Y a3a,

Gliggall 01iy clgamlia 3y Leiiagy el cpildll YooY /e8¢ ol Ao
) Al LAY, Sl L ) A3 aelid) s WS Lgdlas e
Ales Jliie) Tae lgias s (ol alial cumpd lls () 138 8 Gl L)
G Tauay ¢ady —Eslall" Tasag Adlslly Gula) s calad) alaill mea (e 3l
Al & jilbe g S Hale il A O e IS 8 Al B s A
i) leslaal) o Jpeanlly lalsall (s Tanes

Al Agleny laa¥) Gl A il I Al Slaydal) @l JS i Y ST,
sl dlee culiel ) (I Lol oli) pa ol ¢ gl 3 IS dgalsas
Oaliae DA e Cipels QIS AT Culsa Laalil lgalga a3l 25 cddllall Jleel,
LS cchylsall 323etall laalatill A ey cdhlall Cludigally clylysl) olis) oulgd
A Gl oLt (il Laad

el e Gaalad) @l G sl oSa sl (b AR clag il Aads WG
P G ela 31 Al Llggad) Jansy 2l Slaa¥l 3 ol 8 aall
Al oy il e Blall DA ge Aty i Gl puagl ekl )
oo il @A) JAl Aypa Jled] (8 la)ss alid) pld adse o Aal]l
palidl o el ol eVl sy el S (Al G anilSag o)eal Aalad) Cilaad)
aiilSa upany (Aol ClEED ()l Il aSh 8 Asllaall yulaally dag plls Al

419



sl ) il anil 3 Bl 5S55 Bl Blea cimaal o 3 Wiu Y aysay
A LaaY )y Lol denl)

Llaa 8 L8 Jad ol laagd Al Aaall cilepdil) Axdal Jlaall 138 (8 (e
st 138 laladly cpalimaly YooY 5o YA Ayl €66 Gl B jaliall Al
Glaligadl Pla e auldy Ul (A& Jend 5pal 20l a0 8 229l auilSag )54
cAdaalinn (gaaaty Adiaal) 4 ginal)

e Gl gy 1ol b Al Alag€al) cilalain¥ly clagydall 305 s — )
B 1323 Walacly ¢ J6V1 Lelalar bl elis) A (e £10S A8l e Llial
Al e Aladlaall (gl ela 2 Aadl) LY so et DA (e 4iiind &
S el gl A s clalaa¥l a8 Jax 5yal QT apd Y AVE Gl
{050 ¢ i) e Aplae STy Aadle 2eld gy 8 AhesSal) el e Lo
cBladlly iy ey aylaally liall duply Sl il b aie—
Aabas o ghddl dlegal) @hludly Gl #phay dielially Zel)3l
lgaliales Aalall claludly g olpal) 8 \@haly LelSbay Lealily cchbndl Juas
oy ledlins sl Slae Ay ¢ Sl aalall apan s Ll Lealsag
aldly Al DLl ey (gl Belidl ally 3all Aald DY)
Al G)llls @l daabidl Lalall chlaadl o Sl L2
A (3hlie Adbiadll Ghliall i il
Slatigally claally Gl ola Akl slaally Ameall il sl foy pie—
il an e S o) s hls ol sball lae pen Beliall
sty B Baid) pe pylaall AGa S daaal A Ol

Akl dalail) e Adadlaall (58 )V AVE/A/TY G )5 AVYO L) o s jally Mkl (il -]

420



slaall st duals agiie se ) LT Jis gie IS Ldlaniuls Gad )
Ded PIA gy oLl Gl 5ysinall yll ellle e QR Gy e Al
NUTHEIRKY SR PP PR

S leie gim g ApiKe LS5l Baall iad) e ANl sbaall Qs pia—
sball Sy Heliall cilubigall il eabar Aa)yl jlally ladll )
edipal J8 Lgle lia (e dalall i)

Gliely 42U Clally AeSW 05 psh 8 a BhsYly DLl il pie—
Jidaes cilaly s Aalad) glaally claludly 2l Gl e dajes plad
SLil) o2 dsay e Sl o daall Jeld Vosue it Aha))) ciludigall
- WO PYFORARY

s Glalidly Gl sy Gabhl e Gllall auess oo @iball) gia—
Ji Blas el aie QIS (el Ja JUBY) AaSan pe Baegl s AdpiSa
JUEY) AaSae ye 385550

(bl L Gl ) ST b Al Loty ol cbald) Leiad (Slel anads —
aey ¢Ae lially Lehy3l eDliadlly clla Aalled (ol 8 Jadlaall 4l go,
Lo Galiil) sy of Sy ililaall b Aiall Gdaal) (gl U
St G e S Y LeSlaw cda iy Galil) (e 336K Loty Lok

bl adesy Ll 438 Sy siaall e cSladly Gl Glaaal o3l —
WG e GlSh Sl eablal Jhe U8 e lelea Jew «JUBY) 3aSaa due il
Glaldl (Kays LBl ran b Ldlaain 3aaly 3l cllginn cdayl) daSaa (il
& balll oo LS L) SLaal) LSV cllal) alis o)) shaliall s S
SV e el A LS i Jaea LSY) oda i ghliall Cibide
Al adads clilae) Gaa ded) dalan OS5 Gal caalsll Jiall

421



Ao @l clgnpantd Aadaddl) (LY b lgany 5 cililal) ales gl sass—
sl Llgs clidania e leil) ol layseds axe

Adllie ol CSiy e JS e Giligie (md a8 Aalaill e dbilad) ogl8 Bl Sl
Sl splian ) clabe s e Tan el dea Gl ey (OIS padd G e
aie Yo 33 G Gum celld (o Bpaiall bl i ol 431 LS Ll e 331 cilisie
Cilingall ALall lasiaa) chhal H83) e lemsdy o Al cudlas 1) 4 e cusa
Uae Jolal) ailiad Glai 8 Al la cdilal)l jalhe o ddadladll ) daall
lse o Jpanll dus ool laa] o lajlad) an JleeYh Loy duald
zol) Uadll ajas 3l canlablaae Glhai 8 5yl adlaall ja¥) 13 Slag cddadladl)

bl G5l S e (a sl

Cliadla @bl elhel ) AU g asall 4a3l ¢l 3k clalall sbajl aas
s Vo Al VYA o8y el agupall Slaa) DA e Al Jlaw 8 dal;
lalidly golpall elaaly calll Jadads s yaall ¥ Jiall Juw Glo letay ' VAVY
o pehaBiy Aalell Aalailly Alell LAl (apally ¢ ylaall lisly cAalad) gilaally
G4l LS L pand Y Al e gty caclsl Jail adang (A1 Nl
& Ll AV s Gans alee Akl ludigdly bl el (il G
Pa oo 3l cila¥ly il sy B colSl il Al 358 3l

«hlusal) 3232al) calaadatl)
b Jad Sl g asd) G el Rl e Balial 8 gl il )
Ay cliesa oy AVl ol gu e Al Gl el il 3l

Y 3alall clpalil ) sl asDlani s Y AVY/TY Y G ) VYA Q8 o) RSN a g pal) )

422



Oo asind Lay Al Abuay Sl O3l o Bliall L) dilul) gaalS el
Aadall 3lsall a5 Gl mies ¢ Olaall (B ) Al e 2l il bl
i) n ol Gaw 5 alal) Jha AP oasleul) gl Jaday ol e e
JA) 3a Base 1n ¢ 14995 199Y ale Gn ol B B Ol a
(ehld Ldaas Al Gipdll 5 Alaaay el 00 za Fheses Wenbll
Bana ilaball Ligad) Banay Banhll 58 0l Ll Benay anbll joa
Lld X Teas uall oy Aesay ppeiid plie s il Jely
N ALYL Bkl zla 55 Aseae ey il g HS Guaal)y Cilbenay Al
Base Leias clanh Gge 1V Bene e YA gl 3 2ap el Ciliend
gl 5eS (bl a8 lie i

by BAW (B sy Gfusul Giess oLEY sl egyde da] 2l
5l 3 Jee Gy alaB B Cum (Ofisenall (lgd oly) Gaba slacly ekl
Lana Slaa] Ol gopliay (Yo 10/Y/0 muliy daktl Gy s Y)Y/ by
oty (oanh aBsaS (gl ald Chial aguie g pday Aaulal) Baall Y
o Al Jalis 4 @adlly Aalul) lehamay i)l 5aua Chuiealy 33aTl o gy
cgrih adoaS ad) 3ol A adge Cialy aail aguge gogdas (orak adgeS gy
Al b Jolall bt el S zilally liilasyly luhall el 136 4l
S LS iy aalially cilalbiad) by ) Qosnll ey Ll (ides
il as el 3 il 3k e leWl aedln Y ey Hls ALS Cananal
it Aglae Sl Lo aay Ll ) gasl e @IS sl e cildss K
i ST sl b Lebaidy (Jals adsas 58

423



degana Ao ) Lles 9B soal plid 1:3 Ayl Alas OB el — @
deail o ple 5 Jald cggine 5l anh ads IS o gl @l ool
(B Jasll (ol aal) sisaball @l zaly cAandall ajlge 3510l Al dlas Coag
AU Aanhall Dlsall Hoaxm ol ¢ oaslall giull e Lalasdl ady —Eisll
pasiy WabaiBy) ileal) o alae¥) (bl Al o padl Slaall diaal ¢(sladl
Al les adats ) o5 alaal Ao sana Glo Gl LS playly Jaadill ) )
psmre s 3 A Alead Bulad 2das Y SV i Tlads gy DA e
Oe all gl sl elsaly Rl s 2 hBl o Bl cehll Galaa 8 335
Jisais (@il Jdagl) Gulaall Juadiy caiilyay Sl auasll migiil Jpeal aags e
alecs aadaniy 4nly) Byl odas G Al bl Beviall DA e Al Ll

Gea On by Bl (o5 U1 e Bl eyl ulaa (8 335 asepen caligals
Lgﬁ\

Oibalsall 4138 AS)Le i3y ¢lgaatiy A3) Clagleall B0y allas L) (s Gl
ongl) CBleny Al Al skt DA e AL o3 Agleay (Bl 5l B
Duls aliely Dbl ylgal) Lalvindy L) Slsdd) pagpady cllblial) s,
Aaplal) Dlsall o Bdlagy Al diles B ably dee IS poadi ) Caags B
e s bl F my med S Sl Y ass Ay (a g WS
B oLl sla oy Bl Rl o pgpie JU bl Gy sl
Gaagis Al )y o B e sl eyl alaa (8 385 o guper 3383 o e dSls
Ayl 03] aumds ) aslialls 33y Al bl ulaall

adl olaally crbalpdll dglany cAaeiall milp)ll AndlSas olsed) Dlaa Gl oy
ciglaall Jagpi5 Aihas ules dlaiel ga cpi)¥) Casag Ga)¥) Al Ainlls 26l

sy Al 53y (e jidia #18) o 2l col)ill Gulae (8 38T aaulyen W)lAl 20

424



Galy Gal, Gao)b B)) Ko A Jalsal) o addladlly ¢l plall Guiadl
O Aleally coaslondl g3al o dladlaally (andall lsall 3oy cGalay Guiag
palaily Lgiallee Joe iy ) (o Rinl) Ggleny clmglall Gy alaal)
gl alas ailaiis gyladl) /5 3Ll dsally ALl dsall e Aleally clgie
Dsalliy ¢yl A ¥l oty 8 33a S IS e oliailly dguall 33331,
e Ciages (BT 2y Abiaal)l ciliiall S aalasis ccubilally cililgally Ladal)
Oftinall el 3lls Rl uys e idia m1) o Bl ely3all udaa B 285

Wi e Adjd clgally Glipieal paas e Sl A5 osl Jad) LS
Jsnal alaicls 32U Cila i) slehpe ae ARadaill dum paaiy il Gylea (58 A<
Adieall @blisll Ji (e A5l s iy il Gua Adlhey cldladl Ll
il Jaxd dale dndie @ld Cliran L) 431K (o sndy 33l GISAT Laal GlliS
o gl (Ao by el Gdae 335 caguper 23a3 dagpdl Gy Al dlea
Al gl sl Aag

Caiailly aalall g0 YooX/888 ) "l Llea Ol e oS8 e WU
b oAl Aagm (BIS il 3 e ag 4 W) )50 Aty eslindl il el

& S olaa) s Joa aVlall ks e say oAl Al anuhall (e il
S symbolic laws  Zijeyl) cuilsll sl 8 dag cpapatll (o 20 138 35m Ui
Dulae g 00 A3 A al S dule ahlieY lns Je clhlid)l G
Olaal dllady oslal) 53 eSS cpls TlaMEY Al Hub sah) lia da ol f3dlsa

Tle ojlaaly sdlacl 25 ) 5yseally o3k

i) Gl coypln cAdl) Ol 3 Awbidel) A gl cliladall cla)
Cumy Mol Dy 8 Gl 3 Ball ageie skl 4 Joall adiaall Ll

425



Cilas ) Lebo (and) 8 ()5 o5l Aadaily ey el 8 LS a ol
Al Qlaly) (s Ay bl 338 ) DBl ciadgall Zsaall Gsial
Sl Lyl Jlaa 3 bl alleall § LS Oaaly slall b all Lagad,
aep o) gl g Baaal oda (3t (s Lingind (558 daskh (i 35 L] (Bsiny
(g5 e @Al lgia cilad Jy Balill clially Baall e VL iy
ity Lok B 3 Baly L) 5 (3als ety clasted Uil 3 (allS
e Sloe Sgians sl b Galls

il Loy el 3 e L Bles allae (i lilan ) plias Gsiall el (I
leaise 5300 Kpginnd 538 L) 050 o gt sad LGy «Loalgal Ablal) Aalod) oo
ey G Ball )l lilecall o BUail . lghuk ud a5 Alal Gludisa
A3 laay 035i5 oygem 2l (3lasy callayrie Cllly adlaiday Glusy) Gsinl allal
Qe Lo Blens c@ynal) iyl dillaely ciieLinly 33alaBY) Gaiall ki aey
v aialaily 4l (3 gu

Glajiie ) Gaaall J3a3 ae Al &jaeal) sl G Sl el e G
grase G Aala iy of O gl LIS 8 Gaiall o3a G X ¢ alad) 3l
& Al GlaY) sl g5 ay WY il ) age Gl Jaly AL
Al pamge S5 Byspa Jlaall 138 A el Lo gy 2301 Lgiaal cilislY)
A ma gl Gl A Glaca B oaeed 2 e A WAl i)
abias cly ) sl ) Jsn e aell 4 Gl e Gila SIS, L)
Aadhe) Luijh (Lt Wi Vs chad & b olad)) Ba ) 5L pacan il
«Charte de I’environnement Y+« £ alal 230l Aey55) 904 alal Juwijdll ) sinall

31 o g Aol mlleaall (s 3R (5 e a1l (A Al dlea () 538 a5 ¢ e )
http://legal-agenda.com/ : s S adsall YoV E G531 (8 V A5 5l 3 ,Sial)

426



http://legal-agenda.com/

Bladl Gal) 28 JS1 Tl e (g 850 B ) cLug i 3 Al depd el Cum
Al de Lliall G aS)ladl Gy 28 S ey Al agian cddjlsie Ay B
o oSer A Yl Gipan 050 (BsilE sadaall Jagpdll e cJygally cletaas
Al 2D ) mleat b AL (Wl e 3a0 JBY) e ol cley el
S tple VAVO/U/A b sl Ll Gai e Jid Gas sl s
Gl gall Dla ge Jiasdl Gy Al e Galy 238N ekl 250 Lles
B 8 Gall 28 J 3L O AVY/EY Aty S sl e 1T 53l At

Menlen Ganly e B LS cliasl <) 35515 Aaibus 30580

ol O colaall caty rebidadlly clath cp Ol (B sladlly A ¢ gilh :luals
dsalial) ) 5aul) a geailly Aallaia lladyll Lgaas S ol Sl S Al 45
Blaa 48 Ay ol e b lgle QAN el (e Ay cilally GBoiall
Llially allaad) Jixly 3ol 3lask G Led ol alaa Al Al s JEis
O35 Fase (IS 1) (@sial) dashia o

Assuas Lanslaally Ablisall Gl LB a8l JUat @M Auhall daglal Blaiy (K1
Shaill sl Agal 4 e Lay Asall (59 alaa pleal (yainn Wil (ASlad) ALl
A3V Lguleys Aalad) Adaldl Alggue Caniaty ¢ aedl eliadll el SN, 85
Jadns oag s dualiiuall mibulls

siball Bl Ales 058 o3s ) Dilan 038 G b aal) pLial) Al e~
b Al Blanls Gl Blan el i 3 4aalsl) aleally Ll ada LS caz)

N Y0 ey Y 222l €0 daddl (Jaall ddaa ‘u).alsl\ (;SAJA;J)L»J\ adlaall cr»a\..a:; ‘Q\.A,gl.m(’)

427



(il gusall Jranty aligiall (o jhy A5Ladl) Aaadall L 3hes Lo Leias cJlaall 138
Oasline cagis Gl zand ) B SlelaYls bl Ha3l sl L Ly

O e A0 Og3dl (b SLadlly cpiitiall cpalall cpalaall Allghua  — )
slaly (pediie Gule (palaa gavads Je YoVE/§/V0 syl jalall Yoo i,
Al il oS ¢ ST gome ple alae agin (o Gias Al (55al (3D
cebaY) dueydl) clsall aaad d);&\ G35 Al 2al) Aaadlal L)
Baoa) 510 Al Alaial) Aadai¥lly ol Adllie e Aaalill el o 33il) sl
sl e Aailly elally elsedl dilans ¢ aslonll psiilly Lmpdall Cliasally cililalls
(llslly Jabyalls allaally mamially Cigaall (e At el Aadl<ey Addend) el
S ey gial o ddfiad) cilubgall 3l dagyall sty Al dedil)
Slo A cbially Waliy) slually ccilaldly dlgall 2ZaY, Akl DY) aas
Al ol Al Gl Led S, 3l Ll Tl Bpadl DY)
Clifiadl e Al bl Gl Al deelyl e Gl ge paliall
BN Y DEY) cann ) AWy ulgal) Adllaey (dgsilly Ahasl Ll
- skl

O LS cagile el sland sanny (@) daall eledy) Al alad) ead) s
sledy) o il (ged) wlesl dimid (@il ol Wl Jsene G B o
Os3ill (B oailadVl Blan¥h Ball slhel Gl (diuidd) WSlad) ol 8yl
2y el el A Aaally Al aleally plLall () SN Gyl JBYI 03 ay A

Xovg/e/Ve sy javey bb, o)
&) Omi o) A Gl b il Jaadl 550 35 0o aball Yo £/) 4/ 5 )5 /VAYY S8 (Sle ) ()
o blin ) mlaall ) e sl ¢3S g aSlaall sal cpilaall o) i) J

428



s S o e s LS copilaall shall (e 15350 ) () 3l Cppad) agida
AUl Jlae¥I ) Bsla) a3l aihall Wty ST 51 sy oals J5Y) el
4]
led oeln o iy A e lsially Gl gsanall Bl Blea (5l Bk 8 ¢ ey U
Dy Gab dll dllgnl € &) aday ccligiall Gsiliy agaally lmsall (58 Al
Al 3l Aien Agall 3gars cdgiall rargaalls alels Jlw 2l JalasYy
oo Olssuall a3l LS AL 2aad) sl e Aasll) Aalal) cilia sl AUl
SO Aillie Bpem ol st O30 G Baie Jlael Cann @il S pem G
a sl Sl Sl Gasdll Gl Adea @l Lou Y 38 Gl 335
e ooyl A N @ln Y Lwlal) JS 35 dsast ol el Y
o JS aiad L) bl biasks A ulall e Al bl & L aalal
Aalife palig (o JS oy o ppall 18 e Jogud) @le Je O3S il Jla
aagaiy Gl 13 bodsy WSyl i/ Bl AL dse Jesiin ol Adiias

Al 0363 U bl US s Glaca die oy of ARl

Gty calad) AUl slae 8 Al Alas (518 g i) gy sASL) Adaliall 90— Y
& sl alall 33e Tlsal leaias cdadlus L 353 IS G (lanal Ay Al 3035
cadl) 138 2500 Alea sl 300 aed Yo E/Y0) Ol s 5 LAES clad)
halls aley Lo 8 28l Aalial) Faa L) 6 ediy Aalin olty) o (fal Cums
adlall Gaumy ol aladl alaall GaY leales Aujles b gaadd Al
GAY) (SLY) b agitidns dujlas & (Alandl Adalial) Dl e dojidl LS LIS
o Isanll il pabaad) eils n el agng ol Aol A lens L 4y S
Cies WS Jalall aY) (o il Alaally Al Ll e A Ahd dise

429



SV elg ARl AES il shaally Claldyly i) g Jasall jualas Jlad alsl)
gl AL Ry Guas ) 3 ) lie as gl sl dlal
o ol iy Allaal Les ciloa ) Alsilaal) 3 Opaiall skl sl
A agalSal 05835 ageiall Ailall Adaid) siasell CleSlad)l Jpal clalad)

O)Ls Gl

bﬁa; ?-'-\:\23 bﬁa; 3\_‘\:\93\ g.:s\.n.; Q}HE Ua_)s Q&Mb i) 5039 :\413) AR
gl Aiad) ilufigal) Lo asf B 35 maly 28 el cleileny L)

S sase anl (e ¢ Sy (38Nl 33D BB, alyy (A3ke cillaliny agi ) (58]
el bl Dlely caadis §f 30 Aadle Jlae b 5385 ulal) il (5505
o Bl gl Tl aad YoV E/Yo) Gl ol a8y () junll oa il
lehudss A5 A DU plail) e (Bylay Al 3l Gue gl ulaal) #1578 Al
Al ) ovash) dui (DL syl oy cleilans 2l auay st Jsuals
o3 aaat e b o dp ol by sed b Al 4 Slal WS (e snl aldsa
cAdalal) Cijlaal) pumy SLaeVh 38h of o (G lmabe 55 A bl juledl
Gkl AU S o) SIS W lede Cajlaial) uleally ¢ onslsiS o3l
Glasdldl e P (e ) Jlae (b ALl yshail) dalie 4l Gagg canalyall

Mg olSaYy

Al las 58 e 01500 508 o)) ()

LAl dlea 8 e 0 Balall )

Ll Jsn psmye g syiie o 48l YoV E/VV/YY G s oF Gb, ) )5l (ulaa )5 ()
Ay

XoVE/8/10 iYoo) &, sl e ) Y salall )

430



Chlayl Ladla s Jh ol ANl Glggall Gubli B A1 ulall dgal
diny 3% ol el ) &y Akl aads a1 ae i) bl
;A0 A5yaY) Sl ey S
3By Luln e md (hee blid 360 Al zlewdl A28 Lgyd gap -
A Ll 1agd Skl pand ll sty Shaie Bygean ¢ w855 A0 Al
ysSal) yulallg Aalal) Jog il sl e
July Al Blall Gand il elally (Wanll s damen jUadl G (hee bl pie -
sdigall
Al a5 e o SLY Bliay el salels bl ABIS ~OaY) Jleel -
O e 3l S g ) ang AT OS5 calapally NI g -

A cay )

o0 & Alia) Beldll DA ey o alall Cinall Caaly Ay Be il e s
Pha e @l aflay) G A eas Oveve jea vy 2 2l sl <l
Aabiadl) dgal (Ml chlady) Hedad capmials 53005 8)s6a0 (sl rgian Lase
bl DA (e Baanill hladyly coulgal JLals QBEEY; Clawlad e
3iaag A maalial dyhay A Cladiliu) Glawe il @luy ey 4l
o oSl Al eVlaayl; cVLaNly, @bl gae N uill se s G,
S VY Aoy Biaaall chaall ) S @Bl il e @l
O 05 den e e Gy callly clpdially den e ST Lyl
il candl ) ALYl gl (8 Daal) Caadlll bl asll e (Dlel) s

cind Zil gl Aaladll ZaSa 3 555l e gualind Gkt Y410 55a T Al clhlatyl e il sy s )

'u"'r.‘L} “.‘“u JLLI::

431



Al Gl Gapel) el lglae dian ol 05 1cbeaally @ibald) dlae
B e Yoy clalladl & sl L) Gl ooslie alialy cclacbudly il
ESTESPRIPE

Va3 Wl (e L 2l asledly cilapaidlly cilediall e B
b alie Lehilug Asall 4l cueli Lo Ja L Calaal ey Comaal iyl $nd sl
Al & et e dugll aalie ae dedlid) A glal A8EDN Lo ddds (s
Boatl) (gginses Apall By adly Ll Rndsalll SN cldudl o ol
pleal) ALY Bl #3las 3l Al Cilgdl) D50 il Ja Tled Ll
DA zilall Jh A @aially plally Alggeall @ilian al o Jlaadly clillaially
€43l5ally a8y oaalially GEES

432



dd il alle gl

ddll Zlsledl gla dylsl g8 Jadll

i85a 3She oLt A an YOV UYNIY Gl ¥ il dass DS el)3ll udaa 335
2 eyl dall saaalls sz e S (P aall ehlly dadleall
Dlaial a2l dlay Guilgall A G Vs phala JhE s Aol die sa ¢ il
sl (ulaar o Aiald @lSyi Caldl 13a 5ol jeas dal (e alall Aalad) 38
Ols -2all) calasyly Lol dadlall awt S Gl 38S Gyslatie SlaeYly
p Aalil Calall 1agy abiaiall a8l (aje A (3 V) 05 Y Addal) o2 il

b bl ekl Hba slae) ) 530 Gl dalass Billal dubud) ol CaS i
5 ol Cus ARl ¢35l (ulae il AIST Allae (e Abem Lay Sl Ll
2 A lesSall pals QS QL blal 8 bl jeb i e 35
Jasas dses 7y saloysill Gl Laws ¥ cllaill (e bl Cabin ) sl
c4d Ograall DDA Congas elysl) Gudaas 13) cdale (o gling dagall 038 Slail e
clal fadaa o3ATY Ll f sl ) Basell )

433



dalal) cilblail) Cila pa anul) alal) Y

S lle 0l g (6l pald) O @ilimas ) bl el alel ey e 30

sleiil e Al dasSall Cgals S @la)Y) (san) @bl dajl CulS ag celysl)

G ) ) hisl) adaa S8 e RIS Al Al ity s AaY) al)

tb Lo il 13 8 ela G AVl e3a G AaS Y ) 4 Y/Y
Sooals IS gl 4 ocballl Al B gl Glead) Gle
dsas) axey daleall Jaeis @ll¥ls Clasadl it XSy Gaally daalsl)
ALY Gl ol (gl g Uadl 13 dirdn B ol alaedl ) clSd) )
s Asll milgHl lgie et bl e )lsdis (2 () Jsasl s
Calsl) SLslsY) e gl 138 ISy aslally Guilalal s iy e s il
Slo obd e IS8 OIS W Dl ALY Gall el ey lene Shlal
Aaladl LS Aaall
IS5 A Jgall il o8 i lasly (mgill 5,Uall ddadll 1) aas 13!
Gluhall dams Gluagll iy cblall g Uad aay andiy ciluhyall aods 4]
Y Cigm Ate dualdy clalll ghially (gl Sleall of i ally Al
Mlaxiaall Jlee) e aaaldl 138 Claginl gl

pie Al Alsal) cuayl dulall bl g Uads (sleall 311 A 5ol Adadll iy
tlBlEY) o3 3l 8ysSaall apliiall g ) Cangs Adss bl
O58) Lty Gl o Lagy (& adsall illy lally (gabaid¥) ool Bl -
el Aalles Jans oli] ety (VAAY/VY/Y G jala = VYT 4,
sen my S Alall blal) dallas Jeray Cigpn b dabal)

434



[YVO[ dai spanilly £LiBU Joall clidly Anbidl) Gy seand) (o ()8 Adln) -
Oaais ((VAATIVYY 3 jola = Yo ) sl Sl Vs Osbe
osaxl) g (V) dal e Agad) JasYly dlsdlly cleaill i :3alay)
L Plal (Y) ddall @bl ge amldl e palaill ge aaly @3 Sl
alse daring a8 (Y) 5 Adall Ll ges Glaes (o pols g
bl e paliall ke

Loy ppeadlly SlIDU (Jsall elully Al doseand) G (@ A8l -
Fb o) Q&) (ail) 1390/0 /0T Ayl (piiadgal) L] Aaaiall g pall
Al —alall Ll )l g phe Jisa b Aaaluall (V4471/41/01

138 3305 cdabeall il Aallae Canlyy ALl Wajaeats bl aea ) Alsal) daas o
EOB Y Al ehsl Gudae D aagen ASW) Al Aaalll )@ A 8 juadl)
radl 4 el A eodlel al HLaall Yy /Y)Y
g il lgie amin dalall clblall dejl dallae e @bald) Sae daydyy
Al ol 1992 5199 Gualall G Lo liallic 320 Cijn G (alall
LSl ymay LS 8 dalleall Jalae Jaaliy culilial Jing pes lilac
g yanlls
iad e (S5 Al LY pUadl s s)laY A8 oS5 Al clelal oda oSy
1 JlaeY Gulad) aiall dgen zi ey ailopsill e s AlalSa
26 deay i Aslll) omhY) aseny Galiihg s (b LSe as)s ¢ Usdl
M AL YY e Yoe sk L Al il

435



o el (Al aally clgaalaiay gy (B oAbl bl Al dallads
Cigm Ainte b 3l Jleel al sie duvigll K 3558 aa HleeYls elad) Gulaa
Gsthall cileasdl aaas " VL Glhal)l deall doadl aall 03s Gua 1447/Y/YY
il Al Aaladll adys Aaladl Gylall (e W15 (goad) Sl Jlael gy Lgnals
Al il e o o Ll Aslleall She M Lelity .. dkal) 3halie 28lS e ()

Saal) dahaia e 3laY) adde 3ila

&SV @i oo Aaslll ablall Aallas gumsal gy dalSin da alag) Ul s &
GO VY A b byl Gelae e clued)ll paasaly L Byslaadl ghlill
dad JleeYly slaY) adae i U VRAV/V/YY Als Voadys 1487/3)1Y
Al 5y Calaly anall selall LD al )

Acsane g Adll die adg o jleeYls el (ulae a8 CadSall 1aa ) ol
s sl S ey (ol A T Cipes ol ) duriell S
led apslaall Ghlidly (Sl gy A eladl IS e Al cliladly clblal
c@alls sles ) dasaally 5a dad sy Lginllaay

Gl VAAV/VYY )i VA a8y el)isll alae DIE amsan dgen 7 e JUBI e
Masl (CplSpm A58 Al A saal) 5 asSom A8 e laeYls slady] (ulas
A3y e anall el ag3 el ey 2Ly P dayully el el
alall ot slaiel 3 bl YAAY/A/YA Gl VY 8y sl Gulaa 8 ) Taliid
Al cllall )

436



Siall) pasSo A0 e Taie JlacYls elalY) (ulaa oy BoasSal) Aulidl o3g] Taui,s
paiall 138 8 ela La 5l (VRAA/Y/Y 0 Al YYY 0 )
A iy lganais e hebae (€l Aadlall @liall IY) i —
o yalhaaS Lealaznny
>l ge Ahliall e s @alall 4 Al chlaall Al B a8 -
Yool e Aulana) sl daaglouelly daglpally ddhially daclaal)
Cala () oo Ay il o ol cplelall o Dlad clliall o3a J<i
REUVRF I
shad lels 5l algll o dallall chliall seaidl alidy 531 asi -
(VY Bl e ke LenS5 Y
s¢xiall oean L gige Jlanind e il 5loY) <) 8 dael 330 Dhay Jla b -
&T) Bl Ladlge aes Sy Tage g5 o Leled ¢S s (Y oaall yalall
bl agaiall YY) (adaiy LS 5laY) Aas o seaiall ojea (R Bl
(V0 3ol Ledgemn Jla 8 Jaall (g5 e danll

Al Gl GalSan A0 el (199A-Y29£) 5yl il a1 PDhay
OS5 aly g Al lallly Gl (ars (Sl Gy A Abiall cllal) cale Ll
s DB ) ey Bea (gl e sl Ualie) e g Uil 13gd CplSsn 5)l)
il Bagall B ) 8 VA99/F/Fe al 99/) L8 08 Cangen dauladl)
Mallae Ty L) Aoyl S pally (al€ o 255 e asial) (Dlay llae Llall cliladl
PV asaell o3a el Aalall Anal) Lalaas 30 ARSI ) 1aa o S8

AR A WY-R Y

437



Gl uad 32l lgalsay Cippm Gble S paad oalill e
$Ye, Y0¥, 1 ¢ dad ((VATV)Y)

OfSsm A58 Aay) ASHE ae (oS gyl Adall Gblal) dalle.e e
Aoty Clsi pdic 32l VY[V 2)ls (5 asSsm Apds a5 Lt Ac)iliag
oYy, sav, ey

S psSsm ASHd Lo Aeyiiag (plSeu 4,01 A0 4S50 pe auall ekl die
$1EV, ALY A VAN Y &b

e S Y OAGE a0 lSen AGA Abyy A58 ae b e
$AIAIYA, v

Osle 00 Aai Y3945 Y49V ualall A 3000 dajlay A pe calilia)
¥

V53 TYAS Y, 40 ) At agiall dad g gana )5S

G Lgaalsng (S gl Abiall llal) Aalles Shhe Llaay Jsl e L oy
el sedadll Jiiy Saeats araal e Lo Ofs Y53 Gsae YAY Sial) dad cualy
Y50 Usale VOV Bl e died irly Bhaliall (amys gy ciblal

Baany Bea gl Ao lans Tallae Ty 3L LelS agaall el ) ol ald S
L)) Gadae Qs Al Al @S bl adly dede sl B (6 s

oAl e ulal) aas a3l JleeY) dgy Aldll eyl
S g DS ae dajaall agal) A8S (Blay (Plely mapally muzaldl @l oIS
DY Ll Al ClSally ulSen ) e alie¥) dasls b el dd)lly
) Cobill BIS il ol easl 3 lajae D oIS ddall ciblill 33y Jaaoisg
Cpalladl e Sulal) A8 AL agl LS dagall odgr jlacYls clal) Ll Cals

438



e e Auhaity o Goasi Cudaal 138 d4ugle a8 ALl Tsats Tobad of e L
(O ol S o=l D) IHeag =
SUST

Al AaB) by el 3l sy GalSsu ASHA1 paatl) OISV L 2an ol 0@l 1 des
Gllas el 3sl) s OISy eyl o3a il Tala Slaeyls elady) Gulaa Ll 1Sy
LY Sleilly edlly altinal) Jall gag ciliailio ehya) qallayy oual il Silal] iy
s el A3l Adasiye Clualy & clehaYl 1as daa IS il bl el
daliad Jaass Glg¥) of gscas 2SS maal Lo e Al I S 35500
e Glo Al ALEL Auludl oda (i 4ty diaa (e halsall Qe 280 oa
e sn dr latge it olal) D) OIS AY) Jladialyy duald 258 mllal kgl
GV radlys ddal)l wllall Cile 3 A ldae JlaS] GalSon 45,8 oSy allday
.08

S5 ileailia) alie Sy olalll &y ehyjsll Gulae OIS S Sladly iy
adss JleeVls anpliall oda U o @ cAadial) llal) dalles Labd daely @lSys
el Al SHAls Gl s 48,81 daaaill Bale) llial ciglly Jlally 2gad)

Aadlaal Alals Adad g Al Boald) 05380 ays S Sef danlaal) (s i 35)5 a0
Y oAbl s3a 8 s (el £l8Y) Jaladd) 5 jallaal) ddasdsy bl
Asal) o GBS laly Q¥ Gsle Cpady e dsaay oo Adadll gl i)
e din of Y] ccblall el laa Tpadae Y0 glasy (aj adlsl caayl dulall)
anaall alball oli) 35S o) aanall s axe leal Fle dnlp Gl
Bely ¢ yallaall o3a plady dysthaall el ¥ @llain) Loleas bl ald 33 Jullyy
oan by Aalall sex dua palhall ) dilaYl (ghall cldY) Jalaa 5o dall Gla
A(0999/8/8 &l Y Q) QS) sl

439



Bl il Clad 8 SleeYly ela) adae Jsla (AL esl QUSY 134 2y
dabye 4 =y el Gdae ) TS 4368 clgd Aay)) lSHally ulSon K50 as
O G palis (Yoo NNY Al VA 8y Sl ) lSon e i) ol
Cilile yuanil ALlS Aiw sa a3 asly Yoo o NY/YY 8 o ulSon pa agial)
el s Lailie b )i Jla (3 by JadY) Jiailie shals suas al

clylall iy Aball Ayl bl 2

e CilS Al daSall daier cigaily Anlall CLlasi) Cyja Youw aladl 2y S
Gty Jabll Gl &g 53 ey cculglall o Uad 5yl0Y duals 4S50 \Sial elgily Llad
AilSaly (lSsus A0 aa 25kall 20538 Joa ehill elgd) (00 Y QIS S ) 555al
G gl Ol Yoo o NYVY Al Y8y o)l Ciasan sl il Gulae allad cladas
J}ld\ Y d); :d).\:\\ LQJ}&

asiall o (W dsmsan Gald YoV V)Y Ga VE a8y ol Algall (g0l (ulaa jaala
S5 A Al Lalil e daania (6 asSoms S SHE xa gl) Snidl Jae
giliy asiall daia e 55 Y Luulae 5 20l Glllas 25m o)y 4lS Lele lia
W g phas Gull o 3 dplay) agiall (Pla Dol dladll ol 2ada ¥
Sl Jasdl 3o wia Lo gl adly ol (90 (@Y el paliaial 6 Jay
Lol Tasa See Yo u o NY/FY gl aiae dugiially cul€on A58 e adsdll
Lalal G35l

el T naa) (i A0 ae agiall adi ) eyl Gudae dee gl 18 ) ol
i s lSon A8 Cliatue yans e KT @ (Yo VY )l ¥oa8, )

440



Ll s ea0mn A Al (Sa (plSeu S50 dee dady Vs Osale V00 sas
YV ady el Gabae hE) Sl pead) Oleel waall aildl syl aes bl
.(\‘ ‘e \/"/\/ C:Dti

slacy (Ecoling&partner) 3,4 aa dlaill o o)y ysll (ulaa (3815 ol 138 83l sa
bl ol WS e lelain Byly bl dallee dobee olii] Jon
AR JAVE W I LR R PRl

G YTEY B8y QS Cager cbalilly 2RI juyg ady Yeu ¥ ghpia YT Rl
AN o3 Lgieny Al Alaall el)3oll ulae alie

pda yelal oSl lag) B Adall cllal Cile G ullY) A calS Ll
Gle o vl Casen S5 lly (i€ A5 sl ciliaal) ol Llad ag ccllad)
sLitly rand 5f agii (Al balll Slsn o ) shyysll palae dee 1 dliall) 3lsal)
S lgian Aol Gilal) sy clgilal o Leibles Aallad Jere 5 aa sadae
Galeal Bpie ) adigil ¢ Jsall gl Goaiall @lsile (e lian Cileal el
b AT ad) asupdl) A8 e cbal pbe bl JuEel caes 1)
(Y Y/ re

il dmia ellae S Lol wati ) bl a8y & 8all sda adi ol
Sl aall jeblly Aallaall JShe adlge aaanl A dad el (udae JK33
(Y Y AN € A VT B8y ) Ayl ddall

Eb ) oy LA Cnser Gy (s ol alna N auedyy i dsadll cajad
O Anllaal) adlse ) Llal) Jiig peny oS @illee of Jliel )35 Yoo ¥/N /1Y
sl JS 4 Jaany (6l JSAIL dadleal)l 3Shhe aae 0L &y obald) A g5
OSal 13) alall 5Shal STl g el (S 6 sasy o e caie 3paliall cillad)

441



phe B leailadd Bl cloadd) L) (e Gahd) ol 058 ) hlad)
Agdsall wlahll ) el

Cblal) el adlse duhal dud daad JSI0 ) el)sll Galae dae Yo alad)l g
Asda dsla ) Jseasll o Aaalll Cijae (Yo £/E/A &) VY &8y LAl dulall
ol oy ailiall (U] W jleeYly sladl) e o bl ) )5l (alae daxd
Aailiall & RL Aehl) GG Gage et O sy dagpall s Jaal,
(4Day seda —Aalles adlsd) Ll e palddl) G badeis Al Bl @kl
sabe Saly el Gulae laag Guki e Al Aall Gaas Csd) 1 Jleg
(Y EfofY e El TA Gy LAl sl 8ystaal) Al ans B aaa
el dae A 4y dbeall il cale dss A JleeYls slady) ulaa 3
QUSH e el By (Y v o/A/VA i £90Y L8 QLS Cangan
o e Lty Tay Gl S macal Gl 8 Abeall clilad) 5yl cale of
Oddae e Gl Bae jsa (e o)l drieall il dalall clalud) Jlacl
G Jeay ol @ Gl 13 slay Il sl i olal) 1 el
ail) ALE G5 A5 dnge gead ) Llass Wil ) 585 Y Al
Agad SR Q8w Cigal) tu sp Al Jolal) alay) il Ol Y Lewd
G eiSe AL B ekl bl By Adldall Gl 2 sl
el sl jalias Cushy 23gr e dgdaludl shliadly ey 3
CilulSasly Gabal) Jlimls slsell Cush ) ALYl elsw 2n o ddsally
Lol Al
el ) Al V) s ) caaih Abial) Ul dadles Aad L
tp S 5l J5e aa jedae dakie IS Li dslens (3l

442



Db yakae)iled Loy Koy Jletll bilae Jading J5Y) Alerd) dalaidl
(e — 3L ) Aihaie

)ilesd Lany Jajell cllays gladl ibilae oy Al dslesd) dabidl)
clley oLl dphall jalaey Ala) jedae

ebae) iled Lang dglanlly Cginal) bilae Jadny 20E) Al diki
sliad ey —shis alaay ¢ jasall aghdll Sleail ol (o sheas A3
(e

ebae )iled g ol diag g liblae Jadig )l Alead) dalaial)
A8l ALl 8 dupall jehaey Bl jeia suala dihie (8 A
(Japed) cliley Aziladl

S L) A adiid as ol ) gdlly sl Tane e 3dadll sda cuadiel
S 3m e i) e o gsally usnilly A She auys dlaie) ga eliin
i b 1l Aball Cuagly dsledl) Ghlidl (e IS 3 anall el i
Ol dis @gpm clbblas 8 dlall ddiidl cblall 4))all dadleadl 3She slaels

el e andy Clbdlaall 8L 8 s 558 e dadleall Shas Jledlls

V~.O/g_1/“\“1 €§~) 1.6_\\:\5 L_\;)AJC_L}D:::C\:\.\S‘ Tf)b} L_%Jl RA)M\ LAl d}sd} Az
) bl auill Auh dlae] Ggng el Galae G Ve TIN/Y sl
A giaal) clally adlgall Al S and il

Cangas 35Sl Abiall el 5yly) Aad e ISV 211 e el Gulaa il
Odse a5 BaY asy adses ysteay aige Jafiad 45 Yo o N/T/YA Gli ) By 0

443



llal dallie begd o5 Jun & S al8Y) 8 Laaoal Ll Jing Cag iy dilaial
dalie

Ciadh el B il ygpem Jaaly ol ehyell Galae U8 O () Rl Bl cagan
Gl i Yo /Y)Y E Al Yaa /1Y 90 G Jasy LS oly3gll (ulas
JalSl i A Ay oLl Llanad Take 28 535 S of 8y55m e
il g ge Aladl) 038 puiag ae aliilly Gl g A iad) Aadl)

G Ansad)l Yoo VNVYY Al YV oY YA L8y Ll 8 Al 5l cled &
alsad Sl Y1 i Sl ehal Gigas Gle aSEI eyl Guladd dalal) A5l
& Alall adyal cllall 30y da el dball e 33)l6l) @blall jaday dallee
@ i Al Yoot ghia Aa i) Adadll o ) sl el LAslll) laliall d8lS
EOB T &) el Gudae DIE e G daml) Ll )l e Sh o8
Oann 8 sal) adlsall ) Y1 s ciludys o LS 8 5yl iy LYo Y/A/) €
G Ahas Aaalie Oy Ledon bl el SASH Clglly dyaal 3)lsel) Gallaw dadl)
Al 5))js s Bigie e 5yl cilgs A8y llan gl

o aiilse Al alel Yoov/N Ve als AN 8y 58 Caaser shysll galaa
& B adsa Ggial) dahaie (B shian alse Jagiuly cJledll Aalaial A jiadl sl
on Al Bipemn SIS 5 6 sk adge Glaaiuly . plid e Ll Zikia

s oL e liall Jilpean Aikaie
Gsxieall Juend Tase shisl) udaa S8 Yo ANY /Y s €08y DLl e &
e Jsiiy cliylall Calady (S Gl pens ady Jleel class Sl gald)
aal I3 Aullll shliall cilide 8 GLlill el dallaag leale ol cblall

444



S bl shladl oAbl ddyall Ul syal dabeiall dadll Zul 4
e AP sl el 33005 W gl AU jlsilly e 158 agaid

gosde (Yoo /AVY QL) ehisll Galae () &) Blys candy Yoo /A mlug
) 4l Aoyl dpanil) G5l Alsall 55 a3y cAaliall clliall dlalsiall 3y 58
Jiae b laldl clblasly cbald) aes malin Joa Laje Yo) o /Y/Ve )l Ve
adde gy Bl 3lyy asae] S G o phe zhol llly dbeall clladl 5l
oY el3sl Gulae Jleel Jgaa o duinall il

OS5l claall oda o Y cdabiall cablall Cale b diaall byl sals ENGlas o
odae e B)l5a Jaball p3a analy el Galae Gre Gann gatlia () e
OleeYly eyl
Wginga eh)3sll Gulaa () Al Aol Aiad JK85 o35l Gudae alel Yoy v Qlall b
Gl )y LAl 2 Aalll lalial 8 ddiall ciblall syl gl A o158
el sl Gadas Lo Gly Al Adadll s gly Lgiage Lalll cijadls (Y40 /T/V
LF"}\:\ Loy ddadll o2a ‘:;.2523‘9 AR ~/°\/\ é\_)\:\ 00 a3, LAl g
(Sl el b dal ) cllal) Jisaty gihall <) slae) -
Slaiel 4l Ay Ll am o e ghabiad) 8l 8 Yo o1 ) Akl slael -
e (yal) <al
Blee an ol oAbl cllall 5ol dxlge Jagasiy palall ¢ Uadll &llyal -
(Adleally pand) c Juadll DA e 5l Aledl) Aadleadl ) gl (e 4S)550

GG e e pae ghiad ) Jlels sl s dee LAl 1l s

445



Ul Aadiing (GAY) Glegal) Ganyy Sl &l A JieY) 2 Jal)
Lo ol GSE YNV VYN0 s)ls ) A8 pe skl s Al 3l clseaall
08 elysl Glae e G ol adl A8V (ST clgiege caiadl 38 A5 bda cilS 1)
A8 Ol e

gl waa o alaall 8 oyl Gulae OE jsna o el e JB 2y
oAy SN Qg A dalall Ayl Gblall el Aalleas ey (Sl gy Jsaral)
oSy asSsus GlSom J68) AVERDA e sans pe dxdsall 5)sladll shlidl
Gl Ye a8y WAl YO o\ /1Y e Cilsin ao) sadd @iy (Sl (gl )y
NARRRYETA

ehsl Gulae Al (e il 4S50 coedi « AVERDA 355 ae dkall 30 clgnil 8
die aals oyt Aal) e dille WS (gl e gl 8 llal) A Jal g
Jlil sale 7l lgasias Uiy Ll Dl s3jiie I8 L ¥ 33 lgas
Gl Y ) o AasSall Al 8 Gl 138 o) Anallall Glsnd) 3 Leans Leie
s e oy ol oSy Ly olad (B Gaall 13a 488l a8, ((YIT/V/Y
celysl dae Jlac

e i glee¥ls elad)) palae Wy ehisl ulae bl Jae (apell o oS Al
Calide e Al agaad) land A3jlae HleeYls sla)) Gulae 2dSs ) ol)3sll Gulae
Olwy Anlulll shlidl cabase 4 cblall dalleay (uiSy pea Jg Al @lS,4l
S ladl Aaiay L lebaaty laysha $aSs a5l o3 leletn ) Jlee¥ly cilasal
oY Ay Al A8lS dulull) shlid) e dboall Adjaal clla 5)lal Abeiall gyl

446



B el)ygll Gubaa of Lans Ji cRagall 38 Sadl 38 jleeYls slady) udaa o el ol
Aball cblall Alalall dulagll Alaall Jsa 0@ dhael Ay 4l JSE5 ) e
B abadl Jolally (ulibhla 8 cblill (e aiagy daclill jadas auay dadleag
(Y OVE/YIYY i Ve Ly Al
ool Bds e ST Lalaldl AdBlieg Al sl s3¢d cileldial s aay
poll gyl ey dlaely leels elal¥) (ulae 2SS o Gulaall 38l cel) sl
agleasd) ghbiadl LAl 13s dasg alalls Aalleall Jlecly dga (o pandly (i€l Jlacd
Sy (YO E/V o[V s €7 8, D) Al omh¥) JS Jaas halie el
odae e AVERDA iS5 die elgil o ald Uiy daaliall cilelaly 3804])
Sle ((YOVONNY iy 8y hall) Ll ;,gum ALelal) 2daal) Joas ) el
FALPE]
sl — lgaalgiay AVl gy shalie Ziw ) dslessl) bl aws -
sl ol bhdlas — sy clady Casdlly adlle leliad — Cfally Glgyus
(Joed) ey g el lilddlas = HlSe; el Gl Ghilas — didaill,
edalls dalleally aealls i) dalpall JS) A5less Aakaie S 8 Aeadl) s —
(AU ol
castall 50 Ak jalall adlge Cpuals dadliall agile s Al Ogagaiall Gl -
Cash Jed g PR slaall adlsall (el aeaiall e a3 Jla
s o) Cganall Aas o ey 2l 3)ly55 slac¥ly sl (alaa e
cel sl Gulae Alga ey AusBliall agule

@) Alal) Aol Jeall Sheiad 5% Aelall Zalaill Taaly adf L 13 8 KaY1;
Al aal 2aaill ALE el A saa) (Ledlee b Lald il CalSs i

447



Coa dadlls lailiall dlage ) Al )3y Jeas 199¢ ol bie 530 Jf (&

sda Cleha) (A @hal dsags AlSl gl dasny (agall Gulkdy ciladlidl
Clailiall o3 e elyysll (ulae il o) Al 35 21 e eliyy ciladlial
(Y VO Ao sl ) 8y i)

al )y L) Al Gl saaa Al sl Gudae 3 ALE AU aa
e Aallaey Ol A 5y 2all Wgidsguse Jaaty cbaldl A1) ) e (Y 0 °/a/a
:3dadl) sda yalic )yl Lduleall ciblal)

dexi G lghlasly cballl el elhaely dadladdl 4385 ¥ Tae 32V
Ll o3¢d Waalae) (symn it Ll 385 Aalivaal) Alapall Calall Ay
Ol Jbae ainy o ol yall dallaall 3dad e e Y leia Wbl
di e Jala goyde b 3xdlne 335 Oy Ll ) dazdY) Glasd o)y

sy gl bl o )
@ Al uledl @8y Ladjans gy Gusia Gipehe ool o Adlsal
2 Adall ol Jia Al (8 puad) dahiey lSe (& )l daki
s 4 bl dalles Jore aladiuly cbaldl clilas) gl ¢ S

S alasid Al JleSinds ) Als el DA Glasl) (e gia Jliny
Gy dakiall el axdy Lo abal ddad Ul 6 Akl dlayal) & Sges 7

RERW RN
dadall ae dilly maally (Sl die aad lee¥ly ela¥) (ulase (2SS

c e YA Helam Y sl ¢ Jal)

448



AaShiall Osaall e cbaldl elie) 8 Lelals al@ll o Cbaldl 80 s Ay
Jsad o gliVly dedee b B! e el J< cblall dile b e
G el @lile) JadV) s Jogal gl ded 8 L daatedl oLl
(s laile s Jaiall
A il 13 el il @baly sl g sl € deasy saliad) o6 e a2l
OS5 Al 1 Qlall e aen ) Gsman pajdie b))l G OIS e dullas
Gagaiall AN aaall ha Ll s col€s o Glall 13 Lig dsenia 4asSall
slalie Gy 13¢ly @alio Al 3ha aily ehll Gulaa DU sl G 13l
ity s o) dugpde Lt ysh Bysean Lnle Jaation Aad 2 L allally el
@ clalll ol (K alg ol oda Al e dualy (ol aa &l i) Ao Aadleas
ol L ldhal s olells Jadlly (DAY (B Leaay o llall GuSs (g Aad
A o)yl Galae 18 58k Bygems gy Canand (Balad A Ao
olae (RS s by Ak ) ehel Gadae JE Aa)Y) Jladial G 13¢l;
Adadl Gulll Ty sl oV gla ) el e jleeVls L)
YV NY TN Y G L) ol Aalles 8 Al (plsallg

pe Guany 0N ey A58 e A Ly gl Cuiady dalliall Cipnd
gsalls AN 50las D5 5y35e latisa lgants LI il ges A58 238 A3l
saal declill jehae (A5 Slulll bl (8 dadles (50 GlSe 3 ekl b )
Bl (el
damaa g Ghsl bl Alee g JleYly sl Gdae Jiz CAS el Liag
SVl il ) 5agall 33 sunke Alaall oda cilS 1)) Log Sl g J3ladll aa adag
95 Usill 13g] 3 Sanall 35,50

449



dalleall 33850 3Sha el ) bl YOVTFNY sl Y8, LAl saa dedls
s sl e cuans audl Apdalls saall geaa 00 IS (S aall ekl
e el Aee Ul jalae

gt S oY L) sl At sasally Ssea gz el bl e Gl
Gacyall Jpally culgil) (385 cllyy Ayl JDAl Gy Ll & bl oy oo
alal) e ladl dacaddl () el chaY)

G bl ) e mite Al pal¥) L) clipdl) Ll bl e 38 WS
S Y ol e ebal) Auepall Joea¥ls clsal) (385 clldg Zasall Laihal iy Lol
ias o allal) dallaad Jerss A5l sluall Sl dlass LY ile (of clla

el okl me Bl juael) e

labaianl (335 S Alagall ISHal clailio oLall ey clal) ulae S,
o e Lo ld daany A)la¥) g 8 Adlad) cleadd) ghalie 3 (ol Age Pla
A Jlee S ellg (gsbually bl 558 of e

Jaills maally (Sl —

Aalladlly 0l -

daigll JlaeYls domaall allaally il Jalaa ashity el oaall jalall —

paall cleLay) e Loy cleLasdd da U
e e Gahay)y cluahall -

il A JeV asSoms (ol S8 Jhaialy 48 Goalaall DDA i LS
A gl gy Al IS 58Lall el ellacls Aadliall sl cpad L agi

450



b ekl Alage ) labeasl Al il Cale sylal Aagyall adligl) 5l o3
Sl Gl 8 Tyslaae Bl 4358 e a2l Aallen 050 el hls ey cilSa
35S ALl sl Gulae Al allae s 3alsal) cilalayl,

Al Alaad cLadl) of 530 daalie (3 4t (hed Ll

Ao A Gl JS g (Rl Blea) Yoo Y/V/YA sl £58 ) Ol
Glala oneliy ) Ll e el Lals hlse IS Gle Glo Al i
Al Jual) Gsias pabaall 053 e BN JLaY)

O Gl 13 e dahl) Balall s canadall lsal 3lals All Ales Ul i
@ palas Al Al e pald 4l sl cgpma S anh padd JST e
e cigsinn ol grsls Gt IS Cll LS gy 38 5ha o e gl ofs Leten
Lyl b 4 pSailly gl e BB ) Chngr g3 gl A Tase el
Lsgl) 3 Sl Aallea 535 Y Gumy lliny iy Ly elsay sle e A8S 3a)
e Ll ) AT dang ) sl QU ) )

) 3lyy el Cals add IS e Ol 138 e VA Bald) (e A BN Cual &
Al JUay 8 ) puia JS e

By 4l Olalse JSy Jall Glall ied s IS O Cafiy clpaany dsall 538 oy )
cblall jeba Blal elds) A ol el pulaa Db padall daliadls ddall (sl
Ghlie b Gllill Ll e ga ays dnad) dalall DY) G Jax chlie b

451



Ladai¥lly CpilgBll oljol) ulaa LB Adllaa b (TG
shal) docsell Adsall cldla¥ly oulsall Gldlae dea o)l Galae L8 culd
toh Lo a5 L peias

Al )l (e Asal) Ciliblgal) o Jlaaiul) are b =)
garbal AV sty e laY) e Lagsie Tals sl dae Db illa
Yoo X VYA sl f6g a8y Oglall e YY) sald) a3l A ccllall jelae eLis)
shal palally aledl ceelbdll 3 dged) cleall o cundd Al (Rl Gles)
G L) 233 8 ) aliiall ) Y1 aa o Sasd) Al Gasdll il
2 Lo Gl clulal o3 3l B35 aali llalss Sl Wil o Lgaada ol leana

Al 3fsall dalaiady A5l Al da g il eiasda (e ST

Gl Al Jsna¥) a3a (2 YV Y/0/VE )l AV Y Q8 gyl Calla Sl
el ol Adad o b pgpde 1) (Y Alana) Al BV s dal (e el
Sl Caags 4nay ol ¢ Ui 5f ALalS Al Aol Sl aada o) Ll of Ay
3lpall Aalriady Rl Ayleas Aalad) Lllly Al Jogpal aoliiall 038 Aaedhe (1
DY) aa AaSall Baaalls YoVY/AJY Al ATYY ) aguall (g 25 cApegdall
il el o dlall il e Galially dallaas 3y She slial vie
cellls e laas Apadl) sl tlin Aulual) Bhlal Ga ¥ o8 Galall &

L Blis Gilaia (8 jelae ol slaaall (e (5 Cuny

S it Ja it ) G e @R e Lana (IS Alal) (558 ulaa slemal o
tool Lo al&aY) aal 8T Gas s jelae ol die Al

452



oo ) Taliady ¢ 25 5yl of ¢ alally Ayl cilativedd) e iy 430 Ly
Zualyd Aaalyes Gl YOVY/V/IY i Yo Y /o [ IV Ly L) diall
il cllal dalleal 3 iy sl goyid Sl Al AV s
Gles Aaskall byl e i) Zualil) e cidily ¢ cpia cilbaly alad) e
a3l Gy J8 e 3¢5 QES el i Aalladd) 3$5e L33 yhall adgal)
Al 51 Aadss Auhal) syl Al Al el opia bl
& Bl agll (8 Aygllaall ilasbeal) JlaSinl )5 i (9LIRLY) e allall
a3 (lald) ala3l B (e Jag il odgs AlEN) 2 sy L Al Lalll
Glaly At Al WS ¢ YOVYANT Gl 2l a5 el Auhall sl
i) 5V Al agh ety YoV Y /YA Sl Al s ks

A Slie) ) i le Gasaddll die e 0 ¢ el e Sl 4df Lag
MatV) sgad e LS ¢ el e Bty ¥ Tega AT 8y Jlandl 3 ) 5N
3 Dlanly oLl duad )l A0l o il Gl e paasll W e JSG
O o Al Lpuaall dulall cllall s daleey dlall cblal)
Adsall ClUY) maeny AN sagad (o Slmd ¢ Adid) Adiall el
lespualis Blucall Sblad) (e palinll 288 2aa5 ) Asally ddalall Gl sally
@) S ) o ey el e sl e Ve sald) caas Dl
O — o Al m)l e edladlly cblall 2k L cbaldl slas)
S Bl adlse & a3y 5l el Sl AT ) il en Les cplaas
e s kel end Al caat el AL e Ll

a5 AT Gy el e kAl Aid) b Tal s G ) Al of Lo
S el Gyl Gl e diluall Gluaa) gya a8y ¢ Al Jilall
Y Asai€ Ay calaae gue A o WS¢l dad Guld e Gy Jilaal)

453



ol e G ol ALl Y gyl Ay B ela LS e Ve laes
Clad ks

ol A5l 55 B (e Culh 43l ¢ A ieall Zgall le¥aY DA 4l s
sLa 7 jial) adsall o ¢ Al Aialll CadSy Ay I i) YHYY/V/VA
G Aad Aeliall Zabidl es i Adall Uil dalld S
¢ osdall ds Jalae ¢ dlsall plue ) A A lia Gluge 320 ey
N (PRSI A TS RENS

Bl o sy Jlaall aiger dilaally ¢ e Jaad) Gisaall Sle o Lag
el LR Aegpiie o bl Lils Ge lash dla B ed ¢ Al
salall 53 o5 D3l o Adaall Fusgall dlaal Jagpd o) Jlael ¢ oLV
Dlaitialy oLl e ) Gasmailly Gulll 8 saasa ¢ GSLY) e Ly
o3¢l (i ¥ ((Ae)lal gaimse ) Ganadill de (s ¢ Adadl cOlad)
- oasadll 13 b Adllie g 4l s of e Vs Jilaal)

) galaall YOVE/NVY/YO 1 Al YOVOmY OV ENVE T Q8 )E LR

cOdaaa i — G Aaaly faBld) e

S Averda) a$ys ddauls ity 3B Slal 8 S bk slysll Gadae oS
i als g s pdall ) V) aui (a3 of U8 (Lo Ayl il CplSon A sana
bl jadag 3y dallas 8 sacied) aclsdl) Tl

Ao aal) Al Lles fase Aillaa (B
Slo dy eallall ekl BiKe o588 (o Lgnadas dalla e dyanll Lalall DAY ()
oalal) A8S Alas) deall baldly @hlyslly ely)sl Gudaae caaly Ol Glld o uSR])

454



e sl ()5h (ulae (ol Cas el Bl e Blaadly ¢ dalil) ddl Glasal
i) sl Lleal) diye I Aad) Aalad)l DY) Loss Y Lalall DLY diles
- Z\_‘).ﬂ\ /‘.@j@)j :\.:\;.DS allall c*~\2/\\‘/\/\ C:Dt) Y~\°—V~\2/Y2Y ?5) )\)3

(obaldls Aadaall 5y,

doli €65 8y el Gl Apad) Adlall DL Ljguall el o3 Lol
Al Ljseendl phalod Aglea’iaie YA saldl & (Rl Alea) YooY/V/YA
ANKE]5 0)30m gaany Cashill Jlalia (he Leilias dumnlall Walsas
NIV IE O IRV IR T 0% g (g - PR PEPRPS R PUPR R OV JRCHEDY
to) ptlie e o 8ptlae Bypemn eils e sale (< AU Auaisy)

Apaal) bl ylsalls Glady!) Aaaas G

blally ) dnas Tadld) L Loy cdpad) culsilslly aaia¥) 535 —

lladallg

Lyl olaall dae b s —

Al sl ] Apmlnd) SIS (hny g ) Adl) (a (pll —

Gl (e ) phlal 13 Qs o) hlal ddhie 8 cblall el i 13
LAl ¥ g YA Gaalall 8 Load il A siaall dpleadl ane Callay

Ll Traka O ¢Sa Wgindas dalla e pbldd) ddhia of Tase ddlaa -

saalea) 496 /1) [£5,l3 YAY o3 Galdll e Al 5ol Lgidie LS dulall cillal
S e 1Ll ¢ tleie paldnlly spaad) e spladl) cililall A aSaall olas i

455



A&l o ol lgta palanll Cigllae ol Lgia aliill afiny f Leie paldill (gag slud]
PP

\ellanind sale] ol Lebisaty Aallaal gz ol 13) Alasins 33k OIS Ll algiaV) gdjas
Aem ol ledain  lgie Galal) g Y e OIS )

Cour Administrative d’Appel de Nancy, 7 Mars 2002, n° 98
NC001165, S.a.r.l Hummer Plastiques.

Oy lgie (aldill dal e dag il st giske il U alall Lpasehas clilisl) o2a
Ol Aoy adiye s (S50 Qi oyl (A (S gl Vo 2 Lo Jap,dll oa
AL Aabiall wllall goias Hha dagpdll o2 ey bl LA paeas Hlaay (53
doaraial) adlsallly cBlalsall Bk ol 3alay (glaes Laladl 2y JHall (e

s andl 22l
C.E. 5 Avril 2002, n® 212741, SNAD, UNED.

DU e sl Gulae a3l gonal) il 13 el Wl eyl Cudaa o 52w oSy
o cnlles )i i 1 Blalaasy 7 dalal) o Agdali slalic A6 3 eladl) oLis)
Al sl

AYY® a8 o gunpall Cingas Sial) Ol g5 pda (il (b 43S Jlaall 38 o (e a2l
fugly el (Rl ks of I ke Cnse mie @M VAVE/AYY Al
Al DY) 3 Lelially A3l cdladly cllalls e slaall; @ljgal
Sl alil e dalall Zpaldly 3l @Dl ey (ol Tueliaal al¥ly dyad)

456



Sl il delially dueh3l) cdladlly cblily ey slaally cilniall dyd,

Aeilals LelSlag Lealily bl Joad Galias (e Aughaiiall dlegall bl
dadlic Lald @hlie e el 50l cludl) 7l of Al salad) Can e pie LS
b ealy ASu Ghlie Adiaal Ghlall o Gl Adsall @hlly Sl
s oSUl daelially del) )l cMladlly cblall dalled Gawas of V¥ sall)
corllall b Ladlaall Al gar laly Lo Gl S SV 8 AR Lgiay ol bialil
Al e paldill (s o (Kas ddailaall & aal) sl (gl 0l e
JB Y eSlaw Ay (Rl e e leiays Wyaks s A salddl 8 L) Ladl)

Sledll dalill & bl el o ) egalalil Jae shyysll Gulaa )8 ool 13y
Ay Aale 3ypmr dalull 138 Iu Jealiug ccig il agial) dalu) 4y <yl
& Al il Cale Bl esm Al ) Lai clgd dpadal) el Jeatin
S lemand 5l Uil oy ) Isdens o Balill Wy elyysll Galaad Ban Y 3) ol

b L) ey Ol sy Al 5 sl gl

bgiall jaall dudalu) dahially 4o jaal) Al doles 48U Aalia —¢
s bl all bl dahidly dad) Al Ales A8l ) ol Al
Ve a8y Ol Camgar Eaghill (e asgiall el Ailes dalal e cyla Al cbaal)
pld radly gl gia Al salall & ABLEY) s3a ile dBg Yoo AN 1T Al
Ay L ) 2l 3 A ol dlge JAnh spdlie e ) 5ydlae Al Ly
Gall Ylsals Gab pla BT e gy of dasy o deie g el Glas
..... Lpad) i) ety Apdall Aaall e jUadls doyaall sl

457



Gl piad Aaliall Syl Z8S Mash GhbY) Jsall 4k Al salall el
ol dhie G (Sae (g2 ol ) ade slimilly aiail€ay ate Chuidills
el AL Ly slae e Sl e el ol gudaty L Leecdangial)
el Pla e sl ad) (& sl mlie G Bpdlae el dess ally CablaY)
o slaludl

0o bl dleay Anladl) Asal) e G siall i) Callay eyl ulaa DB s
S ol b cllill el 4d Geadaall DA Slal Gus Al cllall 55 hlie
) Alaatly il Y ass ) Aad) dalad) DLt dalil) dilaie 3 Lgapans
ol d pads

A plas (e diglil) e Baagiall G sl dles J9S5ig 0 ddllia —0
Ln plas o Gl (e gl Rl ad) dles JsSgisn (M ol Al
shall CalieVl aialus 8 8 o aey YARE/Y/YY sl YAY 8y Gl e
JSLaally oy jobas (e Gslill eha (e Ayl daally dojaal) 28l 20 (A
ad) led Slaans Blalidl sball (e € sae & sl 13 e daalil) 5kl
Al ol Sl G lially Adyiall il @il Ao Lol 35 alls Jass siall )

Al e Ak LR & A ) Wss cale S

en 33 salenll LYY o) Ao ) iale B qangl 8 JiS535 500 128 e
o cupaill e aalill Sl e anssial) an) el dalaie Al g Ausliall il

458



& i)y AT sl @l oo aalll S (gladd) lae S adalud) clasal S e
cAde Bylanlly AindlSay Sl 138 e aniaills e

ek Bla) P e Anlidll Aol e (g jiall 2l Callag o))l Gulae U8 s
Cua ) Aalal) DY) s bl e ol lenaats )3l dalall el
Ay obas (e A3 cllally sl gl lalae G g il ) @l (g5

Jagiall & Adalud) (glaliall ALalsial 5,091 JgSsigon Aalaa =1
pssall aser Javgidl) 8 dgdalud)l ghliall AlalSaall 3)3Y) JsS55 5 ) ol Al
Laaslstyse sl Akl Ll Blaludl ki) Caje (3 Y4V £/9/VA F)ls TV,
Aply Aaall eha¥) g delil e diaag Ally el s uls AS e dadl)
ol A8kaly Adhal jalic (e Adlfe Batee Aadlses Al ok IS e
o 5yadll) duieall dpeLainl) Apobeaid) Aasils dopdil) dubadl) Ciledina) pa delim,

(¥ 32l e

O Aansliall ase il s )y Adald) 25l ) peall Glal) galin T saldl caagl 2
ol 13 e xd

Glleall ehal Byg e GhLY) 14 saladl coaill clalldl glalidl Lalia cus
o) e calann l Aalally dalell cles piall Sl ) il Gl bl
Lnlial) slehye dond SV Leadss Lo Wy ciulalldl sl Ao dala dgiy 1
Guny W Agdaludl shbiall Lol Lpand) elad) G Alaliall lilally 28l dia sadl)
o 55 A mebally Jalaall Lo Uiy Lot ccnlia 8 Lass « DY) ¢ s
ol gllial)

459



DIV JsS5is 5 (A Anball) Asall Ao Gagjall sV Callin eyl palaa 18 s
S lemaad o bl cblall p blal e sla) DA e dalalill alaliall dlalKaal)
LU Wi die Jam Lo ay Ll S0 o eha) 50 4te ol e

- 0sS3ll JsSs5d) (A5)58]

PUNES
bl Gl SleeYls slall adae QIS el)3el Gulae of JSY) sl LS
Al \SHalls i A8 ae dBlaall I 199 alall e Gulaal) 138 a8l cdlial)
oda ae bl il lacs lae (i WS dnals (IS5 ccaldl s 5ly) Leadly L

Aol dglaall A8, A<,

VAQ/Y /Y )l 39/) ) oxni Canses Aupal) D o3gd Lanladll Glg 1 S8
Ol A58 pe agiall Dy s Adial) Cllil Cale e 53540 A0 ) b
sl (edae (RIS ) h)al B bl sl clallas WDy L) Al ilSyal)
oAl e yulal) aas a3l Jlee ) odgy Aldll eyl

Gl ae ey Abial) cililal) Cale Alaladd 3055 Ulal IS )35l Gulae OIS
OS5 ASy0 gl Jiis il @lehal) w2 S of V) ccluhall aagl dudlle
(Rl Wl alaiall Il sal) dasdyae lal) Lellacl il ) 3dy)) S0,
slady) Galna a3l 38 o3l Gudaa SUB O (S A58 ellial Alalull yisan S5 Ly
shab g il o)) O gl Aga (a5 Gyed A PUA 322a dualilie (D) lecYly
dons pan aneal) g LY Led ide e i o el Jla Bl dailial o3
Wl lere dileid) SIGEN pe Caipl e Bailidl elu) (3 leeYls sla)) Gulaa
NGLESY aea Jh ) 2 ban Y Aaals 436 Al dalud) peat s (e Jaso L

460



Eb WY Bus B padie Al B dsme gl 43S pe Linmd e Ly
Cun (Osiymn e Vs mlee VUl sl 4 aaa pe jela il YOVT/0/NY
et Gl ey Ay L) Cale me Lebalad Lol (gl Joalst’ 1 3 Le 2
g8y g QlaeWs eyl Gudaas dties cadalildl ile AT 3paY) A asasl L U<
((UhalinsS) aard) o8 cuan @ auall elall cige K olisY alad) dag )
Dhally (gad) Gl jhd dead Lo Vs ¢ julaa gl Bleba U5 e Ay (g N
albd] momaa ) leeYls elad)) Gulae o o dad ddgsal) 2alll Gasdll
Losali oy lgiliniue JalS ady o ojpaly (alSn 455 dae &l 8 38

5yl 03a ST daaiad olatly aduil aclill el & Aadlaally 5l & u)

461



