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2 Nafziger James, “Protecting the cultural Heritage in War and Peace ”, (Santa Clara

Journal of International law 2), 20/7/2007, P 486-506.
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® Treue Wilhelm. Art Plunder, The fate of works of art in war, revolution and peace,
translated by Basil Creighton, Metheun Publishing, London, 1960. P 32.

% Ibid. P 35. The book quotes a knight who attended the forth crusade as asserting that
“the forty richest cities on earth could not equal the riches which Byzantium now
lost to the conquerors”.

* The Horses of Lyzippus were taken from the hippodrome of Constantinople and
allotted by Doge Pietro Ziani above the west door of St Mark’s. Currently the
original horses are being kept inside the basilica, while replicas are being placed on
its west door.

> Treue Wilhelm. Previous reference, P 198.

® Ibid. P 148.

" Ibid. P 199.

® Ibid. P 186.

® Treue Wilhelm, 1960, Previous reference. P 218.
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1 1bid. P 217

" Ibid. P 219

12 \ersailles Treaty. Art 245.

13 Versailles Treaty. Art 245,

% Versailles Treaty. Art 247.

> Encyclopedia Britannica 1973, volume 6. P 555.

* The Templo Mayor and the Palace of Ruler Montezuma Il were destroyed in 1541.

6 Boylan Patrick J., Review of the Convention for the Protection of Cultural
Property in the Event of Armed Conflict (The Hague Convention of 1954),
UNESCO, 1993. P 22.
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Classical works of art, libraries, scientific collections, or precious instruments,
such as astronomical telescopes, as well as hospitals, must be secured against
all avoidable injury, even when they are contained in fortified places whilst
besieged or bombarded?".
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If such works of art, libraries, collections, or instruments belonging to a

hostile nation or government, can be removed without injury, the ruler of the

173, Pictet. Development and Principles of International Humanitarian Law.
Martinus Mijihoff Publishers, 1985. P 79. Quoted by Fadlah Adams. “The
Protection of Cultural property During Times of Armed Conflict: Have we Failed
Iraq?”, 2006.

¥ Fadlah Adams, “The Protection of Cultural property during Times of Armed
Conflict: Have we Failed Iraq?”, University of Western Cape- South Africa, 2006.
P 6.

19 Clausewitz Carl Von, “Vom Kriege ”, 1832, translated by Colonel J.J. Graham “On
War”, Routledge & Kegan Paul LTD,1956.

20 Francis Lieber. “Lieber Code of 1863 . Issued by the War Dept., ADJT General’s
Office, Washington, April 24, 1863.

*! Lieber Code. Art. 35.



conquering state or nation may order them to be seized and removed for the
benefit of the said nation. The ultimate ownership is to be settled by the
ensuing treaty of peace. In no case shall they be sold or given away, if
captured by the armies of the United States, nor shall they ever be privately

appropriated, or wantonly destroyed or injured®.
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All wanton violence committed against persons in the invaded country, all
destruction of property not commanded by the authorized officer, all robbery,
all pillage or sacking, even after taking a place by main force, all rape,
wounding, maiming, or killing of such inhabitants, are prohibited under the
penalty of death, or such other severe punishment as may seem adequate for
the gravity of the offense®*.
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The property of municipalities, that of institutions dedicated to religion,
charity and education, the arts and sciences even when State property, shall be
treated as private property. All seizure or destruction of, or wilful damage to,

institutions of this character, historic monuments, works of art and science

22 ieber Code. Art 36.

2% Lieber Code. Art 44.

24 Techera Erika J., “Protection of Cultural Heritage in Times of Armed Conflict: The
International Legal Framework Revisited, ” Vol 4, Macquarie University, Australia,
2007. 1-20



should be made the subject of legal proceedings by the competent

authorities®.
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2% Project of an International Declaration Concerning the Laws and Customs of War,
Brussels, 1874. Art 8.

26 The Laws of War on Land, 1880. Art 53.

27 Adams Fadlah. Previous reference.

28 Hague Convention 1899, Convention I1. Art 56.

2% Hague Convention 1907, Convention IV. Art 27.

%0 Hague Convention 1907, Convention IV. Art 27.
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* Rheims Cathedral (France) built in 1211 and damaged during the First World War.
* The burning of the Library of Louvain by the German forces in 1914.

3! Techera Erika J. Previous Reference. P 5.

%2 Boylan Patrick J. Previous Reference. P 27.

% Ibid. P 27.

* A red circle containing a triple sphere on a white background.
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% Roerich Pact, 1935. Art 1.

% Depositada por la Republica Mexicana en la union Panamericana de acuerdo con el
Articulo IV del mismo Tratado. Mexico, D.F. a 28 de Julio de 1936.

% Tami Davis Biddle. The Laws of War, Constraints on Warfare in the Western
World, 1994. P 151.
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On the night of March 28th-29", 1942 the first German city went up in flames.
This was Lubeck, a rather distant target on the Baltic coast . . . from the nature
of its buildings easier than most cities to set on fire.... It was not a vital target,
but it seemed to me better to destroy an industrial town of moderate importance
than to fail to destroy a large industrial city... In all, 234 aircraft were dispatched
and dropped 144 tons of incendiaries and 160 tons of high explosives. At least

half of the town was destroyed mainly by fire.*
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%" Tami Davis Biddle. Previous reference. P 152.

%8 bid. P 152. The British Prime Minister Winston Churchill argued that German
cities ought to be the subject of British Attacks.

% Boylan Patrick J. Previous reference. P105

%0 Records of the American Commission for the Protection and Salvage of Artistic
and Historic Monuments in War Areas, 1943-1946.
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* Office of Untied States Chief of Counsel for Prosecution of Axis Criminality, Nazi
Conspiracy and Aggression, 1947. P129. “War crimes and crimes against
humanity: Rosenberg is responsible for a system of organized plunder of both
public and private property throughout the invaded countries of Europe. Acting
under Hitler’s orders...he organized and directed the “Einsatzstab Rosenberg”
which plundered museums and libraries, confiscated art treasures and collections,
and pillaged private houses.”

%2 Treue Wilhelm. Previous reference. P 247. When the Einsatzstab made an interim
report on its operations in 1943, it appeared that between September 17, 1940, and
April 7, 1943, ten trains of ninety two wagons, making a total of 2,765 packing-
cases had left to Germany containing paintings, antique furniture, tapestries and

other works of art.
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* UNESCO. The last country instrument of ratification was submitted by the United
States on March 13, 20009.
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% Bhat Ishwara, “Protection of Cultural Property under International Humanitarian
Law: Some Emerging Trends”. Paper presented at the Seminar on International
Humanitarian Law organized by Department of Studies in Law University of
Mysore, 2000. P1-17.

87 Constitution of India, 1950. Art 49.

8 Vernon M. Catherine, “Common Cultural Property: The Search for Rights of
Protective Intervention”, Case Western Reserve Journal of International Law,
vol.26 (1994). P 435. Cited in Bhat Ishwara. Previous reference.
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111 Bolyan Patrick J. Previous reference. P 209. International Register of Cultural
Property under Special Protection, 2000, lists the following cites: Alt-Aussee
refuge upper Austria, 1967; Zentraler Bergungsort (Central Refuge) Oberrieder
Stollen Germany, 1978; Communes of Zandvoort, Heemskerk and others in
Netherland, 1969; Vatican City State, the whole territory, 1960.
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* Andre Noblecourt, Technical Advisor of the Security Service of French Museums
and UNESCO Consultant. Henri Alfred Lavachery (1885-1972) Assistant Curator
of the Royal Museums of Art and History of Belgium.
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115 Noblecourt Andre, Protection of Cultural Property in the event of armed
conflict, UNESCO, 1958.

9 bid.

17 UNESCO SHC/MD/1, 16 May 1967. Protection of Cultural Property in Case of
Armed Conflict, Information on the Implementation of the Convention for the
protection of Cultural Property In Case of Armed Conflict, The Hague 1954.
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129Gardam Judith, Necessity, Proportionality and the Use of Force by States,
Cambridge Universit Press, 2004. P 6.

121 Stone Julius, Legal Controls of International Conflict: A Treatise on the
Dynamics of Disputes and War Law, Rinehart & Company, 1954. P 352.

* The Kreigrason doctrine, meaning the necessity of war take precedence over the
rules of war, developed in Germany during the late 19" century and remained
influential among German military and international lawyers until the end of World
War II.
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Military necessity, as understood by modern civilized nations, consists in the
necessity of those measures which are indispensable for securing the ends of

the war, and which are lawful according to the modern law and usages of

war'??,
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In the view of the high contracting parties, these provisions, the wording of
which has been inspired by the desire to diminish the evils of war so far as
military necessities permit, are destined to serve as general rules of conduct
for belligerents in their relations with each other and with populations*?.
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122 | jeber Code. Art 14.
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Today we are fighting in a country which has contributed a great deal to our
cultural inheritance, a country rich in monuments which by their creation

helped and now in their old age illustrate the growth of the civilization which

is ours.

If we have to choose between destroying a famous building and sacrificing
our own men, then our men’s lives count infinitely more and the buildings
must go. But the choice is not always so clear-cut as that. In many cases the
monuments can be spared without any detriment to operational needs.
Nothing can stand against the argument of military necessity. That is an

accepted principle. But the phrase military necessity’ is sometimes used where
it would be more truthful to speak of military convenience or even of personal

convenience. | do not want it to cloak slackness or indifference®®.
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124 Boylan Patrick J. Previous reference. P 55.
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128 Gardam Judith, 2004, previous reference, p 2.

129 Hayes Bradd C., “Toward a Doctrine of Constraint: Bridging the Gap Between
Self-Defense and Retaliation”, Naval War Coll Newport Ri Center for Naval
warfare Studies, 1994. P 1.

130 Department of the Army Field Manual, Rules of Land Warfare (Washington DC,
US Government Printing Office, 1940).
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The principle of military necessity, under which, subject to the principles of
humanity and chivalry, a belligerent is justified in applying any amount and
any kind of force to compel the complete submission of the enemy with the

least possible expenditure of time, life, and money**?
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131 Department of the Army Field Manual. Previous reference. Chapter 1 rule 4(c).

32 |bid. Chapter 1 rule 4(b).

133 |bid Chapter 1 rule 4(a).

34 Clement John G., “The Necessity for the Destruction of the Abbey of Monte
Cassino”, 1990. P24.

135 Majdalany Fred, “The Battle of Cassino ”, London 1957. P123.
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138 Clement John G., previous reference. Quoting Mark W Clark 1944, General Mark
W. Clark Diary vol.6.

39 |bid. P 64

0 1bid. “In a taped interview with Cassino historian David W. Richardson, Clark
recounts a conversation with Alexander on the morning of 13 February 1944,
“Remember, Wayne, he [Freyberg] is a very important cog in the Commonwealth
effort. 1 would be most reluctant to take responsibility for his failing and for his
telling this people ‘I lost 5,000 New Zealanders because they wouldn’t let me use
air as | wanted.” P 55.
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159 Boylan Patrick J. Previous reference. P 54.
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16i?eview of the Red Cross, No. 835, 1999. P. 621-635.
Ibid.

¢y



La délégation soviétique ne peut accepter d’inclure a I’article 4 la notion de

nécessite militaire impérieuse, sous quelque forme que ce soit.*®?
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En conclusion, Le Colonel Perham déclare que sa délégation espére qu’on ne

supprimera pas des clause qui pueraient permettre de rendre la convention

militairement applicable.'®®
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%2 La Conférence Convoque Par L’Organization Des Nations Unies Pour

L’Education, La Science Et La Culture Tenue A La Haye Du 21 Avril Au 14 Mai
1954. Publie Par Le Gouvernement Des Pays-Bas. P 142.

193 |bid. P. 141

* First meeting of experts in Lauswolt on April 1994, drafted the Lauswolt document
with no mention of the military necessity notion; Second meeting of High
Contracting Parties in Paris November 1995, states were invited to submit proposals
for improving the convention; Third meeting for states party to the convention in
Paris November 1997, representatives of several countries like Argentina, Austria,
France... defended the value of this notion as one of the basic international
humanitarian law; The final meeting of governmental experts held in Vienna in May
1998, the majority of participants favored retaining the notion in the proposed new
instrument.
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21 | jeber Code. Art 34. Mathew Thurlow, “Protecting Cultural Property in lraq:
How American Military policy Comports with International Law”, Yale Human
Rights & Development L.J, Vol. 8, 2005. P 157
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233 Rules of Land Warfare. War Department Field Manual FM 27-10. Art 58.
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2%% Stone Peter G. with Bajjaly Joanne Farchakh, Introduction in The Destruction of
Cultural Heritage in Iraqg, The Boydell Press 2008. P 13.

%% |bid. P13.

2% Stone Peter G. with Bajjaly Joanne Farchakh. Previous reference. P13.

237 Statement of Charles A. Allen, Deputy General Counsel (International Affairs)
Department of Defense, before the Senate Committee on Foreign Relations. Law of
Armed Conflict Treaties. April 15, 2008.
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238 The Hague Convention and the Hague Protocol, Message from the President of the
United States. Senate, Treaty Doc. 106-1, 106™ Congress 1% Session. Washington
1999.

29 L awyers’” Committee for Cultural Heritage Preservation, United States Committee
of the Blue Shield, American Anthropological Association, American Association of
Museums, American Institute for Conservation of Historic and Artistic Works,
American Schools of Oriental Research, Association of Moving Image Archivists,
College Art Association, National Trust for Historic Preservation, Society for
American Archaeology, Society for Historical Archaeology, Society of American
Archivists, United States Committee of the International Council on Monuments and
Sites, and the World Monuments Fund.

24 The Archaeological Institute of America. Statement Before the Senate Foreign
Relations Committee. In Support of Ratification of the 1954 Hague Convention on the
Protection of Cultural Property in the Event of Armed Conflict. April 15, 2008.
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"The Convention does not prevent military commanders from doing what is
necessary to accomplish their missions. Legitimate military actions may be
taken even if collateral damage is caused to cultural property. Protection from
direct attack may be lost if a cultural object is put to military use. The
Department of Defense has carefully studied the Convention and its impact on
military practice and operations. The Department believes the Convention to
be fully consistent with good military doctrine and practice as conducted by

U.S. force". 24!
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242 Ministerial Forward, Draft Cultural Property (Armed Conflicts) Bill, Presented to
Parliament by the Ministry of State for Culture, Media and Sport, January 2008.
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2% Qeldzki Lukaz, “Polish Activity on behalf of the Protection of the Cultural
Heritage of Iraq (2003-2006 ", In The Destruction of Cultural Heritage in Iraq,
The Boydell Press 2008, P 240.
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These are fields full of pottery that we come and dig up whenever we are
broke. Sometimes we find a plate or a bowl that is broken, and then we cannot
sell them. But perhaps, we will find something with some writings on it, and

it’s still intact, and that will be sold very fast for USA dollars®*’,
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246 Bogdanos Mathew. Thieves of Baghdad, Bloomsbury 2005. P 202-203
247 Bajjaly Joanne Farchakh. Previous reference. P137. Quoting one villager who
explained his point of view on digging for artifacts.
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Turning to the Museum’s protection by Coalition forces, it is clear that the law
of armed conflict holds that cultural property should be protected against any
act of hostility. But the same agreements that protect cultural property
absolutely prohibit the military use of cultural sites, specifying that such sites

lose their protections when so used®*°.
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Heritage in Iraq, The Boydell Press 2008. P 240.
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Because the Iraqgi army had fortified this cultural site and people were firing at
them from it, Second Lieutenant Balasick and his company commander,
Captain Corony, would have been justified in taking any steps necessary to
eliminate the threat. With the approval of the task force commander, they

could have called in air support, dropped a two-thousand-pound bomb, and

turned the compound into rubble®*°.
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%00 Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis, and Charter of the International Military Tribunal, London, 8 August
1945,

%01 Nuremberg IMT-Statute 1945, article 6.
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%92 Nuremberg IMT-Statute 1945, article 6 (b).
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%94 Nuremberg IMT-Statute 1945, article 7.
%95 Nuremberg IMT-Statute 1945, article 8.
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*Einstzstab Rosenberg or Operational Staff Rosenberg is an organization established
by Alfred Rosenberg for the systematic plunder of the art and cultural objects
belonging to Jews in Europe.

%96 Nazi Conspiracy and Aggression. Previous reference. P 122.

%7 |bid. P 123,

%% vYiede Nancy H., “The Plunder of art as a War crime: the Art Looting
Investigation Unit Reports and the Hermann Goering Art Collection”, Rutgers
Journal of law and Religion, Volume 8.2, Spring 2007.

* Art Historian and Director of the Institute for Modern Art in Boston.

* United States Army soldier who presented a part of the United States case at the
Nuremberg War Crimes’ Trials

* Commander of the Nazi Air Force (Luftwaffe).
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309 Nuremberg IMT-Statute, article 26 “The judgment of the tribunal as to the guilt or
the innocence of any defendant shall give the reasons on which it is based, and shall
be final and not subject to review.”
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311 statute of the International Ttribunal for the Former Yugoslavia 827/1993 and its
amendments. Artl.

312 |bid. Art 2.

313 |bid. Art 3.

3 |bid. Art 4.
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31 |bid. Art 7.
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1992-1996: A Post-war Survey of Selected Municipalities”, Cambridge,
Massachusetts USA, 2002.
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%18 prizren League Museum, Hadum Mosque, Historical Bazaars in Pec Djakovica all
found to be damaged from ground up and not from the air. Andrew Herscher and
Andras J Riedlmayer. “The Destruction of Cultural Heritage in Kosovo, 1998-1999:
Post-war Survey ”, Cultural Heritage Project, Cambridge, Massachusetts USA. 2001.
%19 |n the municipality of Pec, every on of the 49 Islamic monuments was attacked in
1998 and 1999: 36 mosgues half of them dating from 15™-18" centuries, two Sufi
shrines, 18" century medresa, 15" century hamam, all nine Quran readers’ schools,
and the historic archives and library of the Islamic community. See. Andrew Herscher
and Andras J RiedImayer. Previous reference.

320 payle Struger, Commander of the Second Operational Group which was formed by
the JNA to conduct the military campaign against the Dubrovnik region in Croatia.
Vice Admiral Miodrag Jokic, Commander of the Ninth Military Naval Sector VPS.
Battleship Captain Milan Zec, Chief of Staff of the Ninth VVPS and deputy of Miodrag
Jokic. Vladimir Kovacevic, Commander of the Third Battalion of the JNA, his unit
was dispatched from the brigade for the Dubrovnik military campaign and was
subordinated directly to the command of the Ninth VPS. Full contents of the
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Dubrovnik Indictment made Public. ICTY press release. S.P./P.1.S5/625e. The Hague
2, October 2001.

321 Appeals Judgment Summary For Pavle Strugar. Appeals Chamber, The Hague, 17
July 2008.

322 «K osovo, Croatia & Bosnia” Slobodan Milosevic. ICTY, Case Information Sheet
(IT-02-54),
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