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“Electronic commerce is a general concept covering any form of business transactions
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public administrations. Electronic commerce includes electronic trading of goods,
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Ol Gualaall e Yo e AJORY ) (o ) allai e e dgalad) alalls (VY 4A L i
D) Lyy) dpailaill Clalily) e dEdadll ol Yoo A ohra) Vsl saball gysY)
SYAAT A Y AEE] e Aaludl salally (MY 400 Lind laY LA e LD salall
C ) sl L) (8 GbhYI A e

Sall gpad baeli lie) o il eladll Jie (oliadlly agall ) a8 celld
1 de g gl Al e ially (3l Lo 8 dbial aliay) 30 S 2Ly () sila)

(1) Article 3 Rome Convention 1980 on the law applicable to contractual obligations
(consolidated version)

Official Journal C 027 , 26/01/1998 P. 0034 - 0046

1. A contract shall be governed by the law chosen by the parties. The
choice must be expressed or demonstrated with reasonable certainty by the
terms of the contract or the circumstances of the case. By their choice the
parties can select the law applicable to the whole or a part only of the

contract.

(2 ) Article (11) of Regulation (EC) N° 593/2008 Of The EUROPEAN PARLIAMENT
AND OF THE COUNCIL of 17 June 2008,0on the law applicable to contractual
obligations (Romel):
The parties freedom to choose the applicable law should be one of the cornerstones of
the system of conflict—of-law rules in matters of contractual obligations.
(3 ) Article (2) The Hague, 1955. Convention on the law applicable to international
Sale of Goods:
A sale shall be governed by the domestic law of the country designated by the
contracting Parties.
‘4 ) Article (7): (1) Hague Conference on Private international Law (1986):A contract
of sale is governed by the law chosen by the parties.
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AV= AT e, Gl gage  @lsndl gene i) 2 el ()
(2) Annie Toubiana,le domaine de la loi du contrat en droit international privé, volume
XIV, DALLOZ ,PARIS Ve 1972.
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(4) Pierre Mayer; Droit international privé .4éme edition,Paris 1991,N° 5. p. 432 .
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(2) Cour d’appel de Paris (22¢ch).-20 Juin 1969. Revue critique de droit international
privé, année 1969, E.Mezger,p.738.
Cour d’appel de Paris, troisieme chambre. -11 Avril 1972. Journal du droit
international, Paris,1974.P.620.
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(3) PIERRE MAYER, Droit international privé, 4éme edition, Paris 1991,N°5 p.11 et 12
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(1) Cour d’appel de Toulouse, deuxieme chambre civile. — 26 octobre 1982.Journal
du droit international,H.Synvet,P.603 .
Cour d’appel de Paris, cinquieme chambre.-9 Novembre 1984.,Journal du droit
international, E.Loquin. P. 1039.
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(1) MELANGES, Jacques MAURY ,Tome 1 ,Droit international privé et public,
Subjectivisme et Objectivisme dans le droit international privé des contrats par
H.BATIFFOL DALLOZ & SIREY ,PARIS,p .48.
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(1) MELANGES, Jacques MAURY ,Tome 1 ,Droit international privé et public,
subjectivisme et objectivisme dans le droit international privé des contrats par
H.BATIFFOL, DALLOZ & SIREY ,PARIS,p .47.

VATA LA aiSa) Cojlea) sl idasll ¢ Ll alel, cial) 0l S50, (30l aliigd o)y siSall Al (¥

. 0=y LA} A A_'\.}

Sl Ay, Aoall diall oSy (o) G lall L (B alatall 3A (530, 8L 2ane 3gena o 33k
CVE e VAN Al Aaals B 8al) UK B giall o)) gl da o

pAlas vl ddaes Calyd) ,‘5\3;’\1\ Dby agie e Gadall caalsll sl s asaly) lasd AL, ()
YOIV, Llall cluhall and daubedldl o glally 35aall A0S A pall g pm daals , Geall 2o s ena

Y La

¥



Gels Al Alahl) &adl _alill saxa of gl atie ol Bl )6 WY ey jhuad
Loyl Ay \ellily LealSAT e DY) aodiind Cua el 53 43)E3) e Gl
SRAl

138 Ala il Jaljial sl oSay oA gl cpalaiall lad) S O X -
gl g o ilall

gliad) ) CahlYl aiy b ol e la G ) dpasidl Gyl lal atigy -
Jas diluy ciiad 8 A )l Lo Lo Ay B0 sl 4 Jualy ¥ Al (sild) apic
G Rl SIS, Aalamy) Ll Lalall ouldl goli, sl dan & Al
gaadll 0¥ QLY e of Ap sl D) i Y alas sl sl ggad
Gaki b eyl DAl \lie] (€60 Y Ll Blaiall 13g] miay allaY) aal o silal
L Ll Jilsall Jie 4slSall alall iy (58 ol

gl 83550 andsad lagyd gy i) (oslE ) el jpnd colaTy) Vgl Ty

Blads @l cpellly I sgie ey bt ) (Y O Jie asiall G e

GAA e o Al o2 GY lsal slally Sl Gy Al Al (K Ay SR sl
~Adsall 3lall

Al Cun alanll LY e Gkl canlgl) ol Gla 81 9A Al Loy ddli) 8 els L g (V)
gl ax ol ol (s, diad) (sl HLaa) b cpailaidll DA Tase o ad of ey o3 euan

o osall aSal Al 13 Comdl Wil sl 8 LaA) o sl

MELANGES, Jacques MAURY ,Tome 1 ,Droit international privé et public

Subjectivisme et Objectivisme dans le droit international privé des contrats par
H.BATIFFOL, DALLOZ & SIREY ,PARIS.

(2) E.COHN, The objective practice on the proper law of contracts. The international
and comparative law quarterly 1957.p.373-392.
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(1’Hanotiau — Le droit international.privé americain, Paris — Bruxelles , 1979, p.248.
Ay, ol siall oSy (2l gl i) 3 cpolaiall TpA (20,8l dane Jgena e 35 WS 3ake
CA e Y AAA G el iall IS, giall o)yl Aay Jal
(2)Loussouarn in Annuaire de L’institut de droit international, vol.64,11,1992p.140.
CAY Ga Gl aae Gl dena dgena e 3y WS 33k

(3) Claude Ferry ,la validité des contrats en droit international privé , FRANCE/U.S.A. ,

Paris générale de droit et de jurisprudence ,1989.p.11.
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(1) Article3, Rome Convention on the law applicable to contractual obligations

1980.(consolidated version) Official Journal C 027 , 26/01/1998 P. 0034 — 0046.

1-A contract shall be governed by the law chosen by the parties. The choice must

be expressed or demonstrated with reasonable certainty by the terms of the

contract or the circumstances of the case. By their choice the parties can select

the law applicable to the whole or a part only of the contract.

(2) Article 3 Regulation (EC) N°593/2008 of the european and of the council of 17

June 2008, on the law applicable to contractual obligations (Rome I).Official Journal of

the European Union , 4.7.2008.

A contract shall be governed by the law chosen by the parties. The choice shall be

made expressly or clearly demonstrated by the terms of the contract or the

circumstances of the case.

(3) Article 7(1) Hague convention on the law applicable to international sale of goods

1986.
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a contract of a sale is governed by the law chosen by the parties .the parties
agreement on this choice must be express......
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(2 ) Mahmoud Kamel,the law applicable to international contracts in private international
law,revue egyptienne de droit international, volume12 (tome 11),1956 (second
semester) p.9.
The COURT OF THE German Empire takes into considerations:
1- The will of the parties explicit or conclusive,
2— Their presumed will,=
= 3- The place of erformance,
Indeed in a judgement of 1st February 1952 , given by the new high court of

the Federal German Republic, regarding the implicit will, we read:
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‘In this respect it is not a question of seeking out the hypothetical and
subjective conception of the parties but of appreaciating reasonably the interest
on a purely objective bases ; this appreaciation must be made by the judge in
the light of the circumstances existing at the time of the revalorization . The
seeking out of the hypothetical will of the subjective conception means nothing
else than the seeking out of the nearest point of connection in the above

mentioned sense “.
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(1) Article 5 of rome convention (1980) on the law applicable to contractual obligations
Not withstanding the provisions of article 3 ,a choice of law made by the parties shall

not have the result of depriving the consumer of the protection afforded to him by the

mandatory rules of the law of the country in which he has his habitual residence .

- If in that country the conclusion of the contract was preceded by a specific invitation

addressed to him or by advertising , and he had taken in that country the steps

necessary on his part for the conclusion of the contract or ,

- if the other party or his agent recieved the consumers order in that country ,or

- if the contract is for the sale of goods , and the consumer travelled from that country
to another country and there gave his order , provided that the consumers journey

was arranged bt the seller for the purpose of inducing the consumer to buy .
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1) Article 23 of rome converntion (2008) : as regards contracts concluded with
parties regarded as being weaker , those parties should be protected by conflict of-
law rules that are more favourable to their interests than the gerneral rules.

Article 25 of rome convention (2008) consumers should be protected by such rules
of the country of their habitual residence that cannot be derogated from by agreement
provided that the consumer contract has been concluded as a result of the
professional pursuing his commercial or prfessional activities in the country where the
consumer has his habitual residence , directs his activities by any means to that
country , and the contract concluded as a result of such activities .
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(1) Article 3 of The Hague,1955 Convention on the law applicable to international sale

of good :

In default of a law declared applicable by the parties urder the conditions provided in

the preceding article, a sale shall be governed by the domestic law of the country in

which the vendor has his habitual residence at the time when he receives the order. If

the order is received by an establishment of the vendor, the sale shall be governed by

the domestic law of the country in which the establishment is situated .

Nevertheless, a sale shall be governed by the domestic law of the country in which the

purchaser has his habitual residence, or in which he has the establishment that has

given the order , if the order has been received in such country , whether by the

vendor or by his representative , agent or commercial traveller.
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(1) Article 4 of the REGULATION (CE) N° 593/2008 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL , OF 17 June 2008 ,on the law applicable to
contractual obligations (Rome 1), Official Journal of the European Union 4.7. 2008
Applicable law in the abscence of choice :

1 — To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8 , the law governing
the contract shall be determined as follows :

(@) A contract for the sale of goods shall governed by the law of the country where
the seller has his habitual residence ;

(b) (b) a contract for the provision of services shall be governed by the law of the
country where the service provider has his habitual residence;

(¢) (c) a contract relating to a right in rem in immovable property or to a tenancy of
immovable property shall be governed by the law of the country where the
property is situated....

2— Where the contract is not covered by paragraph 1 or where the elements of the
contract would be covered by more than one of points (a) to (h) of paragraph 1 , the
contract shall be governed by the law of the country where the party required to effect
the characteristic performance of the contract has his habitual residence .

3- Where it is clear from all the circumstances of the case that the contract is
manifestly more closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apply .

4- where the law applicable cannot be determined pursuant to paragraphs 1 or 2, the
contract shall be governed by the law of the country with which it is most closely

connected .
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(1) Article 3: paragraph 1,The Hague Convention on the law applicable to international
sale of goods ,(1955) .Hague conference on private international law.

In default of a law declared applicable by the parties under the conditions provided in
the preceding article , a sale shall be governed by the domestic law of the country in
which the vendor has his habitual residence at the time when he receives the order. If
the order is recieved by an establishment of the vendor, the sale shall be govered by
the domestic law of the country in which the establishment is situated.

Q) Article 8(1) of Hague Convention on the law applicable to contracts for the
international sale of goods. (concluded 22 December 1986).To the extent thats the
law applicable to a contract of sale has not been chosen by the parties in accordance
with the article 7 ,the contract is governed by the law of the state where the seller has

his place of business at the time of conclusion of the contract.
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(1) Article 3: paragraph 2 ,of the Hague Convention on the law applicable to
international sale of Goods. (1955) .

Hague conference on private international law.

Nevertheless, a sale shall be governed by the domestic law of the country in which
the purchaser has his habitual residence, or in which he has the establishment that
has given the order , or the order has been received in such country, whether by the

vendor or by his representative, agent or commercial traveller.
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(1 ) Article 8(2): a— negotiations ,were conducted , and the contract concluded by
and in the presence of the parties in that state or.

Article 8(2): b —the contract provides expressly that the seller must perform his
obligation to deliver the goods in that state or.

Article 8(2): c-the contract was concluded on terms determined mainly by the
buyer and in response to an invitation directed by the buyer to persons invited to
bid (a call for tenders).

Q) Article 8(3):by way of exception,where in the light of the circumstances as a
while instance any business relations between the parties the contract is manifestly
more closely connected with a law which is not the law which would otherwise be
applicable to the contract under paragraph 1 or 2 of this article , the contract is

governed by that other law.
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(1) Article 8(4): paragraph 3 does not apply if ,at the time of the conclusion of the
contract the seller and the buyer have their place of business in states having

made the reservation under article 21 paragraph 1 sub- paragraph b.
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1980 (consolidated version) .Official Journal C 027 , 26/01/1998 P.
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The Hague (1986) Convention on the Law Applicable to International Sale
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This convention , is accessible on the website of the Hague conference

on Private International law (www.heeh.net).
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1980 Rome Convention on the law applicable to contractual obligations (consolidated
version)

Official Journal C 027, 26/01/1998 P. 0034 - 0046

Convention on the law applicable to contractual obligations (consolidated version)
PRELIMINARY NOTE

The signing on 29 November 1996 of the Convention on the accession of the Republic of
Austria, the Republic of Finland and the Kingdom of Sweden to the Rome Convention on the
law applicable to contractual obligations and to the two Protocols on its interpretation by the
Court of Justice has made it desirable to produce a consolidated version of the Rome
convention and of those two Protocols.

These texts are accompanied by three Declarations, one made in 1980 with regard to the need
for consistency between measures to be adopted on choice-of-law rules by the Community and
those under the Convention, a second, also made in 1980, on the interpretation of the
Convention by the Court of Justice and a third, made in 1996, concerning compliance with the
procedure provided for in Article 23 of the Rome Convention as regards carriage of goods by
sea.

The text printed in this edition was drawn up by the General Secretariat of the Council, in
whose archives the originals of the instruments concerned are deposited. It should be noted,
however, that this text has no binding force. The official texts of the instruments consolidated
are to be found in the following Official Journals.

>TABLE>
ANNEX

CONVENTION on the law applicable to contractual obligations (1) opened for signature in Rome
on 19 June 1980

PREAMBLE

THE HIGH CONTRACTING PARTIES to the Treaty establishing the European Economic
Community,

ANXIOUS to continue in the field of private international law the work of unification of law
which has already been done within the Community, in particular in the field of jurisdiction and
enforcement of judgments,

WISHING to establish uniform rules concerning the law applicable to contractual obligations,
HAVE AGREED AS FOLLOWS:

TITLE I

SCOPE OF THE CONVENTION

Article 1 Scope of the Convention

1. The rules of this Convention shall apply to contractual obligations in any situation involving a
choice between the laws of different countries.

2. They shall not apply to:

(a) questions involving the status or legal capacity of natural persons, without prejudice to
Article 11;

(b) contractual obligations relating to:

- wills and succession,

- rights in property arising out of a matrimonial relationship,

- rights and duties arising out of a family relationship, parentage, marriage or affinity, including
maintenance obligations in respect of children who are not legitimate;

(c) obligations arising under bills of exchange, cheques and promissory notes and other
negotiable instruments to the extent that the obligations under such other negotiable
instruments arise out of their negotiable character;
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(d) arbitration agreements and agreements on the choice of court;

() questions governed by the law of companies and other bodies corporate or unincorporate
such as the creation, by registration or otherwise, legal capacity, internal organization or
winding up of companies and other bodies corporate or unincorporate and the personal liability
of officers and members as such for the obligations of the company or body;

(f) the question whether an agent is able to bind a principal, or an organ to bind a company or
body corporate or unincorporate, to a third party;

(9) the constitution of trusts and the relationship between settlors, trustees and beneficiaries;
(h) evidence and procedure, without prejudice to Article 14.

3. The rules of this Convention do not apply to contracts of insurance which cover risks situated
in the territories of the Member States of the European Economic Community. In order to
determine whether a risk is situated in those territories the court shall apply its internal law.

4. The proceeding paragraph does not apply to contracts of re-insurance.
Article 2 Application of law of non-contracting States

Any law specified by this Convention shall be applied whether or not it is the law of a
Contracting State.

TITLE II
UNIFORM RULES
Article 3 Freedom of choice

1. A contract shall be governed by the law chosen by the parties. The choice must be expressed
or demonstrated with reasonable certainty by the terms of the contract or the circumstances of
the case. By their choice the parties can select the law applicable to the whole or a part only of
the contract.

2. The parties may at any time agree to subject the contract to a law other than that which
previously governed it, whether as a result of an earlier choice under this Article or of other
provisions of this Convention. Any variation by the parties of the law to be applied made after
the conclusion of the contract shall not prejudice its formal validity under Article 9 or adversely
affect the rights of third parties.

3. The fact that the parties have chosen a foreign law, whether or not accompanied by the
choice of a foreign tribunal, shall not, where all the other elements relevant to the situation at
the time of the choice are connected with one country only, prejudice the application of rules of
the law at the country which cannot be derogated from by contract, hereinafter called
'mandatory rules” .

4. The existence and validity of the consent of the parties as to the choice of the applicable law
shall be determined in accordance with the provisions of Articles 8, 9 and 11.

Article 4 Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been chosen in accordance with
Article 3, the contract shall be governed by the law of the country with which it is most closely
connected. Nevertheless, a separable part of the contract which has a closer connection with
another country may by way of exception be governed by the law of that other country.

2. Subject to the provisions of paragraph 5 of this Article, it shall be presumed that the contract
is most closely connected with the country where the party who is to effect the performance
which is characteristic of the contract has, at the time of conclusion of the contract, his habitual
residence, or, in the case of a body corporate or unincorporate, its central administration.
However, if the contract is entered into in the course of that party's trade or profession, that
country shall be the country in which the principal place of business is situated or, where under
the terms of the contract the performance is to be effected through a place of business other
than the principal place of business, the country in which that other place of business is
situated.



3. Notwithstanding the provisions of paragraph 2 of this Article, to the extent that the subject
matter of the contract is a right in immovable property or a right to use immovable property it
shall be presumed that the contract is most closely connected with the country where the
immovable property is situated.

4. A contract for the carriage of goods shall not be subject to the presumption in paragraph 2.
In such a contract if the country in which, at the time the contract is concluded, the carrier has
his principal place of business is also the country in which the place of loading or the place of
discharge or the principal place of business of the consignor is situated, it shall be presumed
that the contract is most closely connected with that country. In applying this paragraph single
voyage charter-parties and other contracts the main purpose of which is the carriage of goods
shall be treated as contracts for the carriage of goods.

5. Paragraph 2 shall not apply if the characteristic performance cannot be determined, and the
presumptions in paragraphs 2, 3 and 4 shall be disregarded if it appears from the circumstances
as a whole that the contract is more closely connected with another country.

Article 5 Certain consumer contracts

1. This Article applies to a contract the object of which is the supply of goods or services to a
person (‘the consumer”) for a purpose which can be regarded as being outside his trade or
profession, or a contract for the provision of credit for that object.

2. Notwithstanding the provisions of Article 3, a choice of law made by the parties shall not
have the result of depriving the consumer of the protection afforded to him by the mandatory
rules of the law of the country in which he has his habitual residence:

- if in that country the conclusion of the contract was preceded by a specific invitation
addressed to him or by advertising, and he had taken in that country all the steps necessary on
his part for the conclusion of the contract, or

- if the other party or his agent received the consumer's order in that country, or

- if the contract is for the sale of goods and the consumer travelled from that country to
another country and there gave his order, provided that the consumer's journey was arranged
by the seller for the purpose of inducing the consumer to buy.

3. Notwithstanding the provisions of Article 4, a contract to which this Article applies shall, in
the absence of choice in accordance with Article 3, be governed by the law of the country in
which the consumer has his habitual residence if it is entered into in the circumstances
described in paragraph 2 of this Article.

4. This Article shall not apply to:

(a) a contract of carriage;

(b) a contract for the supply of services where the services are to be supplied to the consumer
exclusively in a country other than that in which he has his habitual residence.

5. Notwithstanding the provisions of paragraph 4, this Article shall apply to a contract which, for
an inclusive price, provides for a combination of travel and accommodation.

Article 6 Individual employment contracts

1. Notwithstanding the provisions of Article 3, in a contract of employment a choice of law
made by the parties shall not have the result of depriving the employee of the protection
afforded to him by the mandatory rules of the law which would be applicable under paragraph
2 in the absence of choice.

2. Notwithstanding the provisions of Article 4, a contract of employment shall, in the absence of
choice in accordance with Article 3, be governed:

(a) by the law of the country in which the employee habitually carries out his work in
performance of the contract, even if he is temporarily employed in another country; or

(b) if the employee does not habitually carry out his work in any one country, by the law of the
country in which the place of business through which he was engaged is situated;
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unless it appears from the circumstances as a whole that the contract is more closely connected
with another country, in which case the contract shall be governed by the law of that country.

Article 7 Mandatory rules

1. When applying under this Convention the law of a country, effect may be given to the
mandatory rules of the law of another country with which the situation has a close connection,
if and in so far as, under the law of the latter country, those rules must be applied whatever the
law applicable to the contract. In considering whether to give effect to these mandatory rules,
regard shall be had to their nature and purpose and to the consequences of their application or
non-application.

2. Nothing in this Convention shall restrict the application of the rules of the law of the forum in
a situation where they are mandatory irrespective of the law otherwise applicable to the
contract.

Article 8 Material validity

1. The existence and validity of a contract, or of any term of a contract, shall be determined by
the law which would govern it under this Convention if the contract or term were valid.

2. Nevertheless a party may rely upon the law of the country in which he has his habitual
residence to establish that he did not consent if it appears from the circumstances that it would
not be reasonable to determine the effect of his conduct in accordance with the law specified in
the preceding paragraph.

Article 9 Formal validity

1. A contract concluded between persons who are in the same country is formally valid if it
satisfies the formal requirements of the law which governs it under this Convention or of the
law of the country where it is concluded.

2. A contract concluded between persons who are in different countries is formally valid if it
satisfies the formal requirements of the law which governs it under this Convention or of the
law of one of those countries.

3. Where a contract is concluded by an agent, the country in which the agent acts is the
relevant country for the purposes of paragraphs 1 and 2.

4. An act intended to have legal effect relating to an existing or contemplated contract is
formally valid if it satisfies the formal requirements of the law which under this Convention
governs or would govern the contract or of the law of the country where the act was done.

5. The provisions of the preceding paragraphs shall not apply to a contract to which Article 5
applies, concluded in the circumstances described in paragraph 2 of Article 5. The formal
validity of such a contract is governed by the law of the country in which the consumer has his
habitual residence.

6. Notwithstanding paragraphs 1 to 4 of this Article, a contract the subject matter of which is a
right in immovable property or a right to use immovable property shall be subject to the
mandatory requirements of form of the law of the country where the property is situated if by
that law those requirements are imposed irrespective of the country where the contract is
concluded and irrespective of the law governing the contract.

Article 10 Scope of applicable law

1. The law applicable to a contract by virtue of Articles 3 to 6 and 12 of this Convention shall
govern in particular:

(a) interpretation;
(b) performance;

(c) within the limits of the powers conferred on the court by its procedural law, the
consequences of breach, including the assessment of damages in so far as it is governed by
rules of law;

(d) the various ways of extinguishing obligations, and prescription and limitation of actions;
(e) the consequences of nullity of the contract.
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2. In relation to the manner of performance and the steps to be taken in the event of defective
performance regard shall be had to the law of the country in which performance takes place.
Article 11 Incapacity

In a contract concluded between persons who are in the same country, a natural person who
would have capacity under the law of that country may invoke his incapacity resulting from
another law only if the other party to the contract was aware of this incapacity at the time of
the conclusion of the contract or was not aware thereof as a result of negligence.

Article 12 Voluntary assignment

1. The mutual obligations of assignor and assignee under a voluntary assignment of a right
against another person (‘the debter™) shall be governed by the law which under this Convention
applies to the contract between the assignor and assignee.

2. The law governing the right to which the assignment relates shall determine its assignability,
the relationship between the assignee and the debtor, the conditions under which the
assignment can be invoked against the debtor and any question whether the debtor's
obligations have been discharged.

Article 13 Subrogation

1. Where a person (‘the creditor) has a contractual claim upon another ('the debtor™), and a
third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in discharge of
that duty, the law which governs the third person's duty to satisfy the creditor shall determine
whether the third person is entitled to exercise against the debtor the rights which the creditor
had against the debtor under the law governing their relationship and, if so, whether he may do
so in full or only to a limited extent.

2. The same rule applies where several persons are subject to the same contractual claim and
one of them has satisfied the creditor.

Article 14 Burden of proof, etc.

1. The law governing the contract under this Convention applies to the extent that it contains,
in the law of contract, rules which raise presumptions of law or determine the burden of proof.
2. A contract or an act intended to have legal effect may be proved by any mode of proof
recognized by the law of the forum or by any of the laws referred to in Article 9 under which
that contract or act is formally valid, provided that such mode of proof can be administered by
the forum.

Article 15 Exclusion of convoi

The application of the law of any country specified by this Convention means the application of
the rules of law in force in that country other than its rules of private international law.

Article 16 'Ordre public’

The application of a rule of the law of any country specified by this Convention may be refused
only if such application is manifestly incompatible with the public policy (‘ordre public*) of the
forum.

Article 17 No retrospective effect

This Convention shall apply in a Contracting State to contracts made after the date on which
this Convention has entered into force with respect to that State.

Article 18 Uniform interpretation

In the interpretation and application of the preceding uniform rules, regard shall be had to their
international character and to the desirability of achieving uniformity in their interpretation and
application.

Article 19 States with more than one legal system

1. Where a State comprises several territorial units each of which has its own rules of law in
respect of contractual obligations, each territorial unit shall be considered as a country for the
purposes of identifying the law applicable under this Convention.
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2. A State within which different territorial units have their own rules of law in respect of
contractual obligations shall not be bound to apply this Convention to conflicts solely between
the laws of such units.

Article 20 Precedence of Community law

This Convention shall not affect the application of provisions which, in relation to particular
matters, lay down choice of law rules relating to contractual obligations and which are or will be
contained in acts of the institutions of the European Communities or in national laws
harmonized in implementation of such acts.

Article 21 Relationship with other conventions

This Convention shall not prejudice the application of international conventions to which a
Contracting State is, or becomes, a party.

Article 22 Reservations

1. Any Contracting State may, at the time of signature, ratification, acceptance or approval,
reserve the right not to apply:

(a) the provisions of Article 7 (1);

(b) the provisions of Article 10 (1) (e).

2....(2

3. Any Contracting State may at any time withdraw a reservation which it has made; the
reservation shall cease to have effect on the first day of the third calendar month after
notification of the withdrawal.

TITLE III

FINAL PROVISIONS

Article 23

1. If, after the date on which this Convention has entered into force for a Contracting State,
that State wishes to adopt any new choice of law rule in regard to any particular category of
contract within the scope of this Convention, it shall communicate its intention to the other
signatory States through the Secretary-General of the Council of the European Communities.
2. Any signatory State may, within six months from the date of the communication made to the
Secretary-General, request him to arrange consultations between signatory States in order to
reach agreement.

3. If no signatory State has requested consultations within this period or if within two years
following the communication made to the Secretary-General no agreement is reached in the
course of consultations, the Contracting State concerned may amend its law in the manner
indicated. The measures taken by that State shall be brought to the knowledge of the other
signatory States through the Secretary-General of the Council of the European Communities.
Article 24

1. If, after the date on which this Convention has entered into force with respect to a
Contracting State, that State wishes to become a party to a multilateral convention whose
principal aim or one of whose principal aims is to lay down rules of private international law
concerning any of the matters governed by this Convention, the procedure set out in Article 23
shall apply. However, the period of two years, referred to in paragraph 3 of that Article, shall be
reduced to one year.

2. The procedure referred to in the preceding paragraph need not be followed if a Contracting
State or one of the European Communities is already a party to the multilateral convention, or if
its object is to revise a convention to which the State concerned is already a party, or if it is a
convention concluded within the framework of the Treaties establishing the European
Communities.

Article 25

If a Contracting State considers that the unification achieved by this Convention is prejudiced by
the conclusion of agreements not covered by Article 24 (1), that State may request the
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Secretary-General of the Council of the European Communities to arrange consultations
between the signatory States of this Convention.

Article 26

Any Contracting State may request the revision of this Convention. In this event a revision
conference shall be convened by the President of the Council of the European Communities.

Article 27 (3)
Article 28

1. This Convention shall be open from 19 June 1980 for signature by the States party to the
Treaty establishing the European Economic Community.

2. This Convention shall be subject to ratification, acceptance or approval by the signatory
States. The instruments of ratification, acceptance or approval shall be deposited with the
Secretary-General of the Council of the European Communities (4).

Article 29 (5)

1. This Convention shall enter into force on the first day of the third month following the
deposit of the seventh instrument of ratification, acceptance or approval.

2. This Convention shall enter into force for each signatory State ratifying, accepting or
approving at a later date on the first day of the third month following the deposit of its
instrument of ratification, acceptance or approval.

Article 30

1. This Convention shall remain in force for 10 years from the date of its entry into force in
accordance with Article 29 (1), even for States for which it enters into force at a later date.

2. If there has been no denunciation it shall be renewed tacitly every five years.

3. A Contracting State which wishes to denounce shall, not less than six months before the
expiration of the period of 10 or five years, as the case may be, give notice to the Secretary-
General of the Council of the European Communities. Denunciation may be limited to any
territory to which the Convention has been extended by a declaration under Article 27 (2) (6).

4. The denunciation shall have effect only in relation to the State which has notified it. The
Convention will remain in force as between all other Contracting States.

Article 31 (7)

The Secretary-General of the Council of the European Communities shall notify the States party
to the Treaty establishing the European Economic Community of:

(a) the signatures;

(b) deposit of each instrument of ratification, acceptance or approval;

(c) the date of entry into force of this Convention;

(d) communications made in pursuance of Articles 23, 24, 25, 26 and 30 (8);

(e) the reservations and withdrawals of reservations referred to in Article 22.

Article 32

The Protocol annexed to this Convention shall form an integral part thereof.

Article 33 (9)

This Convention, drawn up in a single original in the Danish, Dutch, English, French, German,
Irish and Italian languages, these texts being equally authentic, shall be deposited in the
archives of the Secretariat of the Council of the European Communities. The Secretary-General
shall transmit a certified copy thereof to the Government of each signatory State.

In witness whereof the undersigned, being duly authorized thereto, having signed this
Convention.

Done at Rome on the nineteenth day of June in the year one thousand nine hundred and
eighty.

[Signatures of the plenipotentiaries]

PROTOCOL (10)
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The High Contracting Parties have agreed upon the following provision which shall be annexed
to the Convention:

'Notwithstanding the provisions of the Convention, Denmark, Sweden and Finland may retain
national provisions concerning the law applicable to questions relating to the carriage of goods
by sea and may amend such provisions without following the procedure provided for in Article
23 of the Convention of Rome. The national provisions applicable in this respect are the
following:

- in Denmark, paragraphs 252 and 321 (3) and (4) of the "Solov" (maritime law),

- in Sweden, Chapter 13, Article 2 (1) and (2), and Chapter 14, Article 1 (3), of "sj6lagen"
(maritime law),

- in Finland, Chapter 13, Article 2 (1) and (2), and Chapter 14, Article 1 (3), of
"merilaki"/"sjolagen" (maritime law)."

In witness whereof the undersigned, being duly authorized thereto, have signed this Protocol.
Done at Rome on the nineteenth day of June in the year one thousand nine hundred and
eighty.

[Signatures of the Plenipotentiaries]

JOINT DECLARATION

At the time of the signature of the Convention on the law applicable to contractual obligations,
the Governments of the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of
Germany, the French Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg,
the Kingdom of the Netherlands and the United Kingdom of Great Britain and Northern Ireland,
I. anxious to avoid, as far as possible, dispersion of choice of law rules among several
instruments and differences between these rules, express the wish that the institutions of the
European Communities, in the exercise of their powers under the Treaties by which they were
established, will, where the need arises, endeavour to adopt choice of law rules which are as far
as possible consistent with those of this Convention;

I1. declare their intention as from the date of signature of this Convention until becoming bound
by Article 24, to consult with each other if any one of the signatory States wishes to become a
party to any convention to which the procedure referred to in Article 24 would apply;

II1. having regard to the contribution of the Convention on the law applicable to contractual
obligations to the unification of choice of law rules within the European Communities, express
the view that any State which becomes a member of the European Communities should accede
to this Convention.

In witness whereof the undersigned, being duly authorized thereto, have signed this Joint
Declaration.

Done at Rome on the nineteenth day of June in the year one thousand nine hundred and
eighty.

[Signatures of the Plenipotentiaries]

JOINT DECLARATION

The Governments of the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic of
Germany, the French Republic, Ireland, the Italian Republic, the Grand Duchy of Luxembourg,
the Kingdom of the Netherlands and the United Kingdom of Great Britain and Northern Ireland,
On signing the Convention on the law applicable to contractual obligations;

Desiring to ensure that the Convention is applied as effectively as possible;

Anxious to prevent differences of interpretation of the Convention from impairing its unifying
effect;

Declare themselves ready:

1. to examine the possibility of conferring jurisdiction in certain matters on the Court of Justice
of the European Communities and, if necessary, to negotiate an agreement to this effect;

2. to arrange meetings at regular intervals between their representatives.
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In witness whereof the undersigned, being duly authorized thereto, have signed this Joint
Declaration.

Done at Rome on the nineteenth day of June in the year one thousand nine hundred and
eighty.

[Signatures of the Plenipotentiaries]

(1) Text as amended by the Convention of 10 April 1984 on the accession of the Hellenic
Republic - hereafter referred to as the '1984 Accession Convention™ -, by the Convention of 18
May 1992 on the accession of the Kingdom of Spain and the Portuguese Republic - hereafter
referred to as the '1992 Accession Convention™ - and by the Convention on the accession of the
Republic of Austria, the Republic of Finland and the Kingdom of Sweden - hereafter referred to
as the '1996 Accession Convention”.

(2) Paragraph deleted by Article 2 (1) of the 1992 Accession Convention.

(3) Article deleted by Article 2 (1) of the 1992 Accession Convention.

(4) Ratification of the Accession Conventions is governed by the following provisions of those
conventions:

- as regards the 1984 Accession Convention, by Article 3 of that Convention, which reads as
follows:

'Article 3

This Convention shall be ratified by the signatory States. The instruments of ratification shall be
deposited with the Secretary-General of the Council of the European Communities. ",

- as regards the 1992 Accession Convention, by Article 4 of that Convention, which reads as
follows:

'Article 4

This Convention shall be ratified by the signatory States. The instruments of ratification shall be
deposited with the Secretary-General of the Council of the European Communities. ",

- as regards the 1996 Accession Convention, by Article 5 of that Convention, which reads as
follows:

'Article 5

This Convention shall be ratified by the signatory States. The instruments of ratification shall be
deposited with the Secretary-General of the Council of the European Union. " .

(5) The entry into force of the Accession Conventions is governed by the following provisions of
those Conventions:

- as regards the 1984 Accession Convention, by Article 4 of that Convention, which reads as
follows:

'Article 4

This Convention shall enter into force, as between the States which have ratified it, on the first
day of the third month following the deposit of the last instrument of ratification by the Hellenic
Republic and seven States which have ratified the Convention on the law applicable to
contractual obligations.

This Convention shall enter into force for each Contracting State which subsequently ratifies it
on the first day of the third month following the deposit of its instrument of ratification. ",

- as regards the 1992 Accession Convention, by Article 5 of that Convention which reads as
follows:

'Article 5

This Convention shall enter into force, as between the States which have ratified it, on the first
day of the third month following the deposit of the last instrument of ratification by the
Kingdom of Spain or the Portuguese Republic and by one State which has ratified the
Convention on the law applicable to contractual obligations.
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This Convention shall enter into force for each Contracting State which subsequently ratifies it
on the first day of the third month following the deposit of its instrument of ratification. ™,

- as regards the 1996 Accession Convention, by Article 6 of that Convention, which reads as
follows:

'Article 6

1. This Convention shall enter into force, as between the States which have ratified it, on the
first day of the third month following the deposit of the last instrument of ratification by the
Republic of Austria, the Republic of Finland or the Kingdom of Sweden and by one Contracting
State which has ratified the Convention on the law applicable to contractual obligations.

2. This Convention shall enter into force for each Contracting State which subsequently ratifies
it on the first day of the third month following the deposit of its instrument of ratification. .

(6) Phrase deleted by the 1992 Accession Convention.

(7) Notification concerning the Accession Convention is governed by the following provisions of
those Conventions:

- as regards the 1984 Accession Convention, by Article 5 of that Convention, which reads as
follows:

'Article 5

The Secretary-General of the Council of the European Communities shall notify Signatory States
of:

(a) the deposit of each instrument of ratification;
(b) the dates of entry into force of this Convention for the Contracting States.",

- as regards the 1992 Accession Convention, by Article 6 of that Convention, which reads as
follows:

'Article 6

The Secretary-General of the Council of the European Communities shall notify the signatory
States of:

(a) the deposit of each instrument of ratification;
(b) the dates of entry into force of this Convention for the Contracting States.",

- as regards the 1996 Accession Convention, by Article 7 of that Convention, which reads as
follows:

'Article 7

The Secretary-General of the Council of the European Union shall notify the signatory States of:
(a) the deposit of each instrument of ratification;

(b) the dates of entry into force of this Convention for the Contracting States.".

(8) Point (d) as amended by the 1992 Accession Convention.

(9) An indication of the authentic texts of the Accession Convention is to be found in the
following provisions:

- as regards the 1984 Accession Convention, in Articles 2 and 6 of that Convention, which reads
as follows:

'Article 2

The Secretary-General of the Council of the European Communities shall transmit a certified
copy of the Convention on the law applicable to contractual obligations in the Danish, Dutch,
English, French, German, Irish and Italian languages to the Government of the Hellenic
Republic.

The text of the Convention on the law applicable to contractual obligations in the Greek
language is annexed hereto. The text in the Greek language shall be authentic under the same
conditions as the other texts of the Convention on the law applicable to contractual
obligations.’

'Article 6
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This Convention, drawn up in a single original in the Danish, Dutch, English, French, German,
Greek, Irish and Italian languages, all eight texts being equally authentic, shall be deposited in
the archives of the General Secretariat of the Council of the European Communities. The
Secretary-General shall transmit a certified copy to the Government of each Signatory State. ",

- as regards the 1992 Accession Convention, in Articles 3 and 7 of that Convention, which read
as follows:

'Article 3

The Secretary-General of the Council of the European Communities shall transmit a certified
copy of the Convention on the law applicable to contractual obligations in the Danish, Dutch,
English, French, German, Greek, Irish and Italian languages to the Governments of the
Kingdom of Spain and the Portuguese Republic.

The text of the Convention on the law applicable to contractual obligations in the Portuguese
and Spanish languages is set out in Annexes I and II to this Convention. The texts drawn up in
the Portuguese and Spanish languages shall be authentic under the same conditions as the
other texts of the Convention on the law applicable to contractual obligations.”

'Article 7

This Convention, drawn up in a single original in the Danish, Dutch, English, French, German,
Greek, Irish, Italian, Portuguese and Spanish languages, all texts being equally authentic, shall
be deposited in the archives of the General Secretariat of the Council of the European
Communities. The Secretary-General shall transmit a certified copy to the Government of each
Signatory State.”,

- as regards the 1996 Accession Convention, in Articles 4 and 8 of that Convention, which read
as follows:

'Article 4

1. The Secretary-General of the Council of the European Union shall transmit a certified copy of
the Convention of 1980, the Convention of 1984, the First Protocol of 1988, the Second Protocol
of 1988 and the Convention of 1992 in the Danish, Dutch, English, French, German, Greek,
Irish, Italian, Spanish and Portuguese languages to the Governments of the Republic of Austria,
the Republic of Finland and the Kingdom of Sweden.

2. The text of the Convention of 1980, the Convention of 1984, the First Protocol of 1988, the
Second Protocol of 1988 and the Convention of 1992 in the Finnish and Swedish languages
shall be authentic under the same conditions as the other texts of the Convention of 1980, the
Convention of 1984, the First Protocol of 1988, the Second Protocol of 1988 and the Convention
of 1992."

'Article 8

This Convention, drawn up in a single original in the Danish, Dutch, English, Finnish, French,
German, Greek, Irish, Italian, Portuguese, Spanish and Swedish languages, all 12 texts being
equally authentic, shall be deposited in the archives of the General Secretariat of the Council of
the European Union. The Secretary-General shall transmit a certified copy to the Government of
each signatory State.’

(10) Text as amended by the 1996 Accession Convention.
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REGULATION (EC) No 593/2008 OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL
of 17 June 2008

on the law applicable to contractual obligations (Rome I)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in
particular Article 61(c) and the second indent of Article 67(5) thereof,
Having regard to the proposal from the Commission,
Having regard to the opinion of the European Economic and Social
Committee (%),
Acting in accordance with the procedure laid down in Article 251 of the
Treaty (%),
Whereas:

(1) The Community has set itself the objective of maintaining and developing
an area of freedom, security and justice. For the progressive establishment
of such an area, the Community is to adopt measures relating to judicial
cooperation in civil matters with a cross-border impact to the extent
necessary for the proper functioning of the internal market.

(2) According to Article 65, point (b) of the Treaty, these measures are to
include those promoting the compatibility of the rules applicable in the
Member States concerning the conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999
endorsed the principle of mutual recognition of judgments and other
decisions of judicial authorities as the cornerstone of judicial cooperation
in civil matters and invited the Council and the Commission to adopt a
programme of measures to implement that principle.

(4) On 30 November 2000 the Council adopted a joint Commission and
Council programme of measures for implementation of the principle of
mutual recognition of decisions in civil and commercial matters (*). The
programme identifies measures relating to the harmonisation of conflict-
of-law rules as those facilitating the mutual recognition of judgments.

(5) The Hague Programme (), adopted by the European Council on
5 November 2004, called for work to be pursued actively on the conflict-
of-law rules regarding contractual obligations (Rome 1).

(6) The proper functioning of the internal market creates a need, in order to
improve the predictability of the outcome of litigation, certainty as to the
law applicable and the free movement of judgments, for the conflict-of-
law rules in the Member States to designate the same national law
irrespective of the country of the court in which an action is brought.
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(7) The substantive scope and the provisions of this Regulation should be
consistent with Council Regulation (EC) No 44/2001 of 22 December
2000 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters (°) (Brussels 1) and Regulation (EC)
No 864/2007 of the European Parliament and of the Council of 11 July
2007 on the law applicable to non-contractual obligations (Rome I1) (°).

(8) Family relationships should cover parentage, marriage, affinity and
collateral relatives. The reference in Article 1(2) to relationships having
comparable effects to marriage and other family relationships should be
interpreted in accordance with the law of the Member State in which the
court is seised.

(9) Obligations under bills of exchange, cheques and promissory notes and
other negotiable instruments should also cover bills of lading to the extent
that the obligations under the bill of lading arise out of its negotiable
character.

(10) Obligations arising out of dealings prior to the conclusion of the contract
are covered by Article 12 of Regulation (EC) No 864/2007. Such
obligations should therefore be excluded from the scope of this
Regulation.

(11) The parties' freedom to choose the applicable law should be one of the
cornerstones of the system of conflict-of-law rules in matters of
contractual obligations.

(12) An agreement between the parties to confer on one or more courts or
tribunals of a Member State exclusive jurisdiction to determine disputes
under the contract should be one of the factors to be taken into account in
determining whether a choice of law has been clearly demonstrated.

(13) This Regulation does not preclude parties from incorporating by
reference into their contract a non-State body of law or an international
convention.

(14) Should the Community adopt, in an appropriate legal instrument, rules of
substantive contract law, including standard terms and conditions, such
instrument may provide that the parties may choose to apply those rules.

(15) Where a choice of law is made and all other elements relevant to the
situation are located in a country other than the country whose law has
been chosen, the choice of law should not prejudice the application of
provisions of the law of that country which cannot be derogated from by
agreement. This rule should apply whether or not the choice of law was
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accompanied by a choice of court or tribunal. Whereas no substantial
change is intended as compared with Article 3(3) of the 1980 Convention
on the Law Applicable to Contractual Obligations (")(the Rome
Convention), the wording of this Regulation is aligned as far as possible
with Article 14 of Regulation (EC) No 864/2007.

(16) To contribute to the general objective of this Regulation, legal certainty
in the European judicial area, the conflict-of-law rules should be highly
foreseeable. The courts should, however, retain a degree of discretion to
determine the law that is most closely connected to the situation.

(17) As far as the applicable law in the absence of choice is concerned, the
concept of ‘provision of services’ and °‘sale of goods’ should be
interpreted in the same way as when applying Article 5 of Regulation
(EC) No 44/2001 in so far as sale of goods and provision of services are
covered by that Regulation. Although franchise and distribution contracts
are contracts for services, they are the subject of specific rules.

(18) As far as the applicable law in the absence of choice is concerned,
multilateral systems should be those in which trading is conducted, such
as regulated markets and multilateral trading facilities as referred to in
Article 4 of Directive 2004/39/EC of the European Parliament and of the
Council of 21 April 2004 on markets in financial instruments (°),
regardless of whether or not they rely on a central counterparty.

(19) Where there has been no choice of law, the applicable law should be
determined in accordance with the rule specified for the particular type
of contract. Where the contract cannot be categorised as being one of the
specified types or where its elements fall within more than one of the
specified types, it should be governed by the law of the country where
the party required to effect the characteristic performance of the contract
has his habitual residence. In the case of a contract consisting of a bundle
of rights and obligations capable of being categorised as falling within
more than one of the specified types of contract, the characteristic
performance of the contract should be determined having regard to its
centre of gravity.

(20) Where the contract is manifestly more closely connected with a country
other than that indicated in Article 4(1) or (2), an escape clause should
provide that the law of that other country is to apply. In order to
determine that country, account should be taken, inter alia, of whether
the contract in question has a very close relationship with another
contract or contracts.
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(21) In the absence of choice, where the applicable law cannot be determined
either on the basis of the fact that the contract can be categorised as one
of the specified types or as being the law of the country of habitual
residence of the party required to effect the characteristic performance of
the contract, the contract should be governed by the law of the country
with which it is most closely connected. In order to determine that
country, account should be taken, inter alia, of whether the contract in
question has a very close relationship with another contract or contracts.

(22) As regards the interpretation of contracts for the carriage of goods, no
change in substance is intended with respect to Article 4(4), third
sentence, of the Rome Convention. Consequently, single-voyage charter
parties and other contracts the main purpose of which is the carriage of
goods should be treated as contracts for the carriage of goods. For the
purposes of this Regulation, the term ‘consignor’ should refer to any
person who enters into a contract of carriage with the carrier and the term
‘the carrier’ should refer to the party to the contract who undertakes to
carry the goods, whether or not he performs the carriage himself.

(23) As regards contracts concluded with parties regarded as being weaker,
those parties should be protected by conflict-of-law rules that are more
favourable to their interests than the general rules.

(24) With more specific reference to consumer contracts, the conflict-of-law
rule should make it possible to cut the cost of settling disputes
concerning what are commonly relatively small claims and to take
account of the development of distance-selling techniques. Consistency
with Regulation (EC) No 44/2001 requires both that there be a reference
to the concept of directed activity as a condition for applying the
consumer protection rule and that the concept be interpreted
harmoniously in Regulation (EC) No 44/2001 and this Regulation,
bearing in mind that a joint declaration by the Council and the
Commission on Article 15 of Regulation (EC) No 44/2001 states that
‘for Article 15(1)(c) to be applicable it is not sufficient for an
undertaking to target its activities at the Member State of the consumer's
residence, or at a number of Member States including that Member State;
a contract must also be concluded within the framework of its activities’.
The declaration also states that ‘the mere fact that an Internet site is
accessible is not sufficient for Article 15 to be applicable, although a
factor will be that this Internet site solicits the conclusion of distance
contracts and that a contract has actually been concluded at a distance, by
whatever means. In this respect, the language or currency which a
website uses does not constitute a relevant factor.’.
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(25)

(26)

(27)

(28)

Consumers should be protected by such rules of the country of their
habitual residence that cannot be derogated from by agreement, provided
that the consumer contract has been concluded as a result of the
professional pursuing his commercial or professional activities in that
particular country. The same protection should be guaranteed if the
professional, while not pursuing his commercial or professional activities
in the country where the consumer has his habitual residence, directs his
activities by any means to that country or to several countries, including
that country, and the contract is concluded as a result of such activities.

For the purposes of this Regulation, financial services such as investment
services and activities and ancillary services provided by a professional
to a consumer, as referred to in sections A and B of Annex | to Directive
2004/39/EC, and contracts for the sale of units in collective investment
undertakings, whether or not covered by Council Directive 85/611/EEC
of 20 December 1985 on the coordination of laws, regulations and
administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS) (°), should be subject to
Article 6 of this Regulation. Consequently, when a reference is made to
terms and conditions governing the issuance or offer to the public of
transferable securities or to the subscription and redemption of units in
collective investment undertakings, that reference should include all
aspects binding the issuer or the offeror to the consumer, but should not
include those aspects involving the provision of financial services.

Various exceptions should be made to the general conflict-of-law rule for
consumer contracts. Under one such exception the general rule should
not apply to contracts relating to rights in rem in immovable property or
tenancies of such property unless the contract relates to the right to use
immovable property on a timeshare basis within the meaning of
Directive 94/47/EC of the European Parliament and of the Council of
26 October 1994 on the protection of purchasers in respect of certain
aspects of contracts relating to the purchase of the right to use
immovable properties on a timeshare basis (*).

It is important to ensure that rights and obligations which constitute a
financial instrument are not covered by the general rule applicable to
consumer contracts, as that could lead to different laws being applicable
to each of the instruments issued, therefore changing their nature and
preventing their fungible trading and offering. Likewise, whenever such
instruments are issued or offered, the contractual relationship established
between the issuer or the offeror and the consumer should not necessarily
be subject to the mandatory application of the law of the country of
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(29)

(30)

(31)

(32)

(33)

(34)

habitual residence of the consumer, as there is a need to ensure
uniformity in the terms and conditions of an issuance or an offer. The
same rationale should apply with regard to the multilateral systems
covered by Article 4(1)(h), in respect of which it should be ensured that
the law of the country of habitual residence of the consumer will not
interfere with the rules applicable to contracts concluded within those
systems or with the operator of such systems.

For the purposes of this Regulation, references to rights and obligations
constituting the terms and conditions governing the issuance, offers to
the public or public take-over bids of transferable securities and
references to the subscription and redemption of units in collective
investment undertakings should include the terms governing, inter alia,
the allocation of securities or units, rights in the event of over-
subscription, withdrawal rights and similar matters in the context of the
offer as well as those matters referred to in Articles 10, 11, 12 and 13,
thus ensuring that all relevant contractual aspects of an offer binding the
issuer or the offeror to the consumer are governed by a single law.

For the purposes of this Regulation, financial instruments and
transferable securities are those instruments referred to in Article 4 of
Directive 2004/39/EC.

Nothing in this Regulation should prejudice the operation of a formal
arrangement designated as a system under Article 2(a) of Directive
98/26/EC of the European Parliament and of the Council of 19 May 1998
on settlement finality in payment and securities settlement systems ().

Owing to the particular nature of contracts of carriage and insurance
contracts, specific provisions should ensure an adequate level of
protection of passengers and policy holders. Therefore, Article 6 should
not apply in the context of those particular contracts.

Where an insurance contract not covering a large risk covers more than
one risk, at least one of which is situated in a Member State and at least
one of which is situated in a third country, the special rules on insurance
contracts in this Regulation should apply only to the risk or risks situated
in the relevant Member State or Member States.

The rule on individual employment contracts should not prejudice the
application of the overriding mandatory provisions of the country to
which a worker is posted in accordance with Directive 96/71/EC of the
European Parliament and of the Council of 16 December 1996
concerning the posting of workers in the framework of the provision of
services ().
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(35)

(36)

(37)

(38)

(39)

(40)

Employees should not be deprived of the protection afforded to them by
provisions which cannot be derogated from by agreement or which can
only be derogated from to their benefit.

As regards individual employment contracts, work carried out in another
country should be regarded as temporary if the employee is expected to
resume working in the country of origin after carrying out his tasks
abroad. The conclusion of a new contract of employment with the
original employer or an employer belonging to the same group of
companies as the original employer should not preclude the employee
from being regarded as carrying out his work in another country
temporarily.

Considerations of public interest justify giving the courts of the Member
States the possibility, in exceptional circumstances, of applying
exceptions based on public policy and overriding mandatory provisions.
The concept of ‘overriding mandatory provisions’ should be
distinguished from the expression ‘provisions which cannot be derogated
from by agreement’ and should be construed more restrictively.

In the context of voluntary assignment, the term ‘relationship’ should
make it clear that Article 14(1) also applies to the property aspects of an
assignment, as between assignor and assignee, in legal orders where such
aspects are treated separately from the aspects under the law of
obligations. However, the term ‘relationship’ should not be understood
as relating to any relationship that may exist between assignor and
assignee. In particular, it should not cover preliminary questions as
regards a voluntary assignment or a contractual subrogation. The term
should be strictly limited to the aspects which are directly relevant to the
voluntary assignment or contractual subrogation in question.

For the sake of legal certainty there should be a clear definition of
habitual residence, in particular for companies and other bodies,
corporate or unincorporated. Unlike Article 60(1) of Regulation (EC)
No 44/2001, which establishes three criteria, the conflict-of-law rule
should proceed on the basis of a single criterion; otherwise, the parties
would be unable to foresee the law applicable to their situation.

A situation where conflict-of-law rules are dispersed among several
instruments and where there are differences between those rules should
be avoided. This Regulation, however, should not exclude the possibility
of inclusion of conflict-of-law rules relating to contractual obligations in
provisions of Community law with regard to particular matters.

This Regulation should not prejudice the application of other instruments
laying down provisions designed to contribute to the proper functioning
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(41)

(42)

(43)

(44)

(45)

of the internal market in so far as they cannot be applied in conjunction
with the law designated by the rules of this Regulation. The application
of provisions of the applicable law designated by the rules of this
Regulation should not restrict the free movement of goods and services
as regulated by Community instruments, such as Directive 2000/31/EC
of the European Parliament and of the Council of 8 June 2000 on certain
legal aspects of information society services, in particular electronic
commerce, in the Internal Market (Directive on electronic
commerce) (¥).

Respect for international commitments entered into by the Member
States means that this Regulation should not affect international
conventions to which one or more Member States are parties at the time
when this Regulation is adopted. To make the rules more accessible, the
Commission should publish the list of the relevant conventions in
the Official Journal of the European Union on the basis of information
supplied by the Member States.

The Commission will make a proposal to the European Parliament and to
the Council concerning the procedures and conditions according to
which Member States would be entitled to negotiate and conclude, on
their own behalf, agreements with third countries in individual and
exceptional cases, concerning sectoral matters and containing provisions
on the law applicable to contractual obligations.

Since the objective of this Regulation cannot be sufficiently achieved by
the Member States and can therefore, by reason of the scale and effects
of this Regulation, be better achieved at Community level, the
Community may adopt measures, in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Regulation
does not go beyond what is necessary to attain its objective.

In accordance with Article 3 of the Protocol on the position of the United
Kingdom and Ireland, annexed to the Treaty on European Union and to
the Treaty establishing the European Community, Ireland has notified its
wish to take part in the adoption and application of the present
Regulation.

In accordance with Articles 1 and 2 of the Protocol on the position of the
United Kingdom and Ireland, annexed to the Treaty on European Union
and to the Treaty establishing the European Community, and without
prejudice to Article 4 of the said Protocol, the United Kingdom is not
taking part in the adoption of this Regulation and is not bound by it or
subject to its application.
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(46) In accordance with Articles 1 and 2 of the Protocol on the position of
Denmark, annexed to the Treaty on European Union and to the Treaty
establishing the European Community, Denmark is not taking part in the
adoption of this Regulation and is not bound by it or subject to its

application,
HAVE ADOPTED THIS REGULATION:
CHAPTER I
SCOPE
Article 1

Material scope
1. This Regulation shall apply, in situations involving a conflict of laws, to
contractual obligations in civil and commercial matters.
It shall not apply, in particular, to revenue, customs or administrative matters.
2. The following shall be excluded from the scope of this Regulation:

(@) questions involving the status or legal capacity of natural persons, without
prejudice to Article 13;

(b) obligations arising out of family relationships and relationships deemed by
the law applicable to such relationships to have comparable effects,
including maintenance obligations;

(c) obligations arising out of matrimonial property regimes, property regimes
of relationships deemed by the law applicable to such relationships to have
comparable effects to marriage, and wills and succession;

(d) obligations arising under bills of exchange, cheques and promissory notes
and other negotiable instruments to the extent that the obligations under
such other negotiable instruments arise out of their negotiable character;

(e) arbitration agreements and agreements on the choice of court;

() questions governed by the law of companies and other bodies, corporate or
unincorporated, such as the creation, by registration or otherwise, legal
capacity, internal organisation or winding-up of companies and other
bodies, corporate or unincorporated, and the personal liability of officers
and members as such for the obligations of the company or body;

(g) the question whether an agent is able to bind a principal, or an organ to
bind a company or other body corporate or unincorporated, in relation to a
third party;

(h) the constitution of trusts and the relationship between settlors, trustees and
beneficiaries;

(i) obligations arising out of dealings prior to the conclusion of a contract;
(j) insurance contracts arising out of operations carried out by organisations
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other than undertakings referred to in Article 2 of Directive 2002/83/EC of
the European Parliament and of the Council of 5 November 2002
concerning life assurance (*) the object of which is to provide benefits for
employed or self-employed persons belonging to an undertaking or group
of undertakings, or to a trade or group of trades, in the event of death or
survival or of discontinuance or curtailment of activity, or of sickness
related to work or accidents at work.

3. This Regulation shall not apply to evidence and procedure, without
prejudice to Article 18.
4. In this Regulation, the term ‘Member State’ shall mean Member States to
which this Regulation applies. However, in Article 3(4) and Article 7 the term
shall mean all the Member States.
Article 2
Universal application
Any law specified by this Regulation shall be applied whether or not it is the
law of a Member State.
CHAPTER I
UNIFORM RULES
Article 3
Freedom of choice
1. A contract shall be governed by the law chosen by the parties. The choice
shall be made expressly or clearly demonstrated by the terms of the contract
or the circumstances of the case. By their choice the parties can select the law
applicable to the whole or to part only of the contract.
2. The parties may at any time agree to subject the contract to a law other
than that which previously governed it, whether as a result of an earlier choice
made under this Article or of other provisions of this Regulation. Any change
in the law to be applied that is made after the conclusion of the contract shall
not prejudice its formal validity under Article 11 or adversely affect the rights
of third parties.
3. Where all other elements relevant to the situation at the time of the choice
are located in a country other than the country whose law has been chosen, the
choice of the parties shall not prejudice the application of provisions of the
law of that other country which cannot be derogated from by agreement.
4. Where all other elements relevant to the situation at the time of the choice
are located in one or more Member States, the parties’ choice of applicable
law other than that of a Member State shall not prejudice the application of
provisions of Community law, where appropriate as implemented in the
Member State of the forum, which cannot be derogated from by agreement.
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5. The existence and validity of the consent of the parties as to the choice of
the applicable law shall be determined in accordance with the provisions of
Avrticles 10, 11 and 13.
Article 4
Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3 and without prejudice to Articles 5 to 8, the law
governing the contract shall be determined as follows:

(a) a contract for the sale of goods shall be governed by the law of the country
where the seller has his habitual residence;

(b) a contract for the provision of services shall be governed by the law of the
country where the service provider has his habitual residence;

(c) a contract relating to a right in rem in immovable property or to a tenancy
of immovable property shall be governed by the law of the country where
the property is situated;

(d) notwithstanding point (c), a tenancy of immovable property concluded for
temporary private use for a period of no more than six consecutive months
shall be governed by the law of the country where the landlord has his
habitual residence, provided that the tenant is a natural person and has his
habitual residence in the same country;

(e) a franchise contract shall be governed by the law of the country where the
franchisee has his habitual residence;

(f) a distribution contract shall be governed by the law of the country where
the distributor has his habitual residence;

(g) a contract for the sale of goods by auction shall be governed by the law of
the country where the auction takes place, if such a place can be
determined;

(h) a contract concluded within a multilateral system which brings together or
facilitates the bringing together of multiple third-party buying and selling
interests in financial instruments, as defined by Article 4(1), point (17) of
Directive 2004/39/EC, in accordance with non-discretionary rules and
governed by a single law, shall be governed by that law.

2. Where the contract is not covered by paragraph 1 or where the elements of
the contract would be covered by more than one of points (a) to (h) of
paragraph 1, the contract shall be governed by the law of the country where
the party required to effect the characteristic performance of the contract has
his habitual residence.
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3. Where it is clear from all the circumstances of the case that the contract is
manifestly more closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apply.
4. Where the law applicable cannot be determined pursuant to paragraphs 1
or 2, the contract shall be governed by the law of the country with which it is
most closely connected.
Article 5

Contracts of carriage
1. To the extent that the law applicable to a contract for the carriage of goods
has not been chosen in accordance with Article 3, the law applicable shall be
the law of the country of habitual residence of the carrier, provided that the
place of receipt or the place of delivery or the habitual residence of the
consignor is also situated in that country. If those requirements are not met,
the law of the country where the place of delivery as agreed by the parties is
situated shall apply.
2. To the extent that the law applicable to a contract for the carriage of
passengers has not been chosen by the parties in accordance with the second
subparagraph, the law applicable shall be the law of the country where the
passenger has his habitual residence, provided that either the place of
departure or the place of destination is situated in that country. If these
requirements are not met, the law of the country where the carrier has his
habitual residence shall apply.
The parties may choose as the law applicable to a contract for the carriage of
passengers in accordance with Article 3 only the law of the country where:

(@) the passenger has his habitual residence; or

(b)  the carrier has his habitual residence; or

(c) the carrier has his place of central administration; or
(d) the place of departure is situated; or

(e) the place of destination is situated.

3. Where it is clear from all the circumstances of the case that the contract, in
the absence of a choice of law, is manifestly more closely connected with a
country other than that indicated in paragraphs 1 or 2, the law of that other
country shall apply.
Article 6
Consumer contracts

1. Without prejudice to Articles 5 and 7, a contract concluded by a natural
person for a purpose which can be regarded as being outside his trade or
profession (the consumer) with another person acting in the exercise of his
trade or profession (the professional) shall be governed by the law of the
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country where the consumer has his habitual residence, provided that the

professional:

(@) pursues his commercial or professional activities in the country where the
consumer has his habitual residence, or

(b) by any means, directs such activities to that country or to several countries
including that country,

and the contract falls within the scope of such activities.

2. Notwithstanding paragraph 1, the parties may choose the law applicable to

a contract which fulfils the requirements of paragraph 1, in accordance with

Article 3. Such a choice may not, however, have the result of depriving the

consumer of the protection afforded to him by provisions that cannot be

derogated from by agreement by virtue of the law which, in the absence of

choice, would have been applicable on the basis of paragraph 1.

3. If the requirements in points (a) or (b) of paragraph 1 are not fulfilled, the

law applicable to a contract between a consumer and a professional shall be

determined pursuant to Articles 3 and 4.

4. Paragraphs 1 and 2 shall not apply to:

(a) a contract for the supply of services where the services are to be supplied
to the consumer exclusively in a country other than that in which he has
his habitual residence;

(b) a contract of carriage other than a contract relating to package travel
within the meaning of Council Directive 90/314/EEC of 13 June 1990 on
package travel, package holidays and package tours (*);

(c) a contract relating to a right in rem in immovable property or a tenancy of
immovable property other than a contract relating to the right to use
immovable properties on a timeshare basis within the meaning of
Directive 94/47/EC;

(d) rights and obligations which constitute a financial instrument and rights
and obligations constituting the terms and conditions governing the
issuance or offer to the public and public take-over bids of transferable
securities, and the subscription and redemption of units in collective
investment undertakings in so far as these activities do not constitute
provision of a financial service;

(e) a contract concluded within the type of system falling within the scope of
Article 4(1)(h).

Article 7
Insurance contracts

1. This Article shall apply to contracts referred to in paragraph 2, whether or

not the risk covered is situated in a Member State, and to all other insurance
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contracts covering risks situated inside the territory of the Member States. It
shall not apply to reinsurance contracts.

2. An insurance contract covering a large risk as defined in Article 5(d) of
the First Council Directive 73/239/EEC of 24 July 1973 on the coordination of
laws, regulations and administrative provisions relating to the taking-up and
pursuit of the business of direct insurance other than life assurance (**) shall be
governed by the law chosen by the parties in accordance with Article 3 of this
Regulation.

To the extent that the applicable law has not been chosen by the parties, the
insurance contract shall be governed by the law of the country where the
insurer has his habitual residence. Where it is clear from all the circumstances
of the case that the contract is manifestly more closely connected with another
country, the law of that other country shall apply.

3. In the case of an insurance contract other than a contract falling within
paragraph 2, only the following laws may be chosen by the parties in
accordance with Article 3:

(a) the law of any Member State where the risk is situated at the time of
conclusion of the contract;

(b) the law of the country where the policy holder has his habitual residence;

(c) in the case of life assurance, the law of the Member State of which the
policy holder is a national;

(d) for insurance contracts covering risks limited to events occurring in one
Member State other than the Member State where the risk is situated, the
law of that Member State;

(e) where the policy holder of a contract falling under this paragraph pursues
a commercial or industrial activity or a liberal profession and the
insurance contract covers two or more risks which relate to those activities
and are situated in different Member States, the law of any of the Member
States concerned or the law of the country of habitual residence of the
policy holder.

Where, in the cases set out in points (a), (b) or (e), the Member States referred
to grant greater freedom of choice of the law applicable to the insurance
contract, the parties may take advantage of that freedom.

To the extent that the law applicable has not been chosen by the parties in
accordance with this paragraph, such a contract shall be governed by the law
of the Member State in which the risk is situated at the time of conclusion of
the contract.

4. The following additional rules shall apply to insurance contracts covering
risks for which a Member State imposes an obligation to take out insurance:

(a) the insurance contract shall not satisfy the obligation to take out insurance
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unless it complies with the specific provisions relating to that insurance
laid down by the Member State that imposes the obligation. Where the law
of the Member State in which the risk is situated and the law of the
Member State imposing the obligation to take out insurance contradict
each other, the latter shall prevail,

(b) by way of derogation from paragraphs 2 and 3, a Member State may lay
down that the insurance contract shall be governed by the law of the
Member State that imposes the obligation to take out insurance.

5. For the purposes of paragraph 3, third subparagraph, and paragraph 4,
where the contract covers risks situated in more than one Member State, the
contract shall be considered as constituting several contracts each relating to
only one Member State.
6. For the purposes of this Article, the country in which the risk is situated
shall be determined in accordance with Article 2(d) of the Second Council
Directive 88/357/EEC of 22 June 1988 on the coordination of laws,
regulations and administrative provisions relating to direct insurance other
than life assurance and laying down provisions to facilitate the effective
exercise of freedom to provide services () and, in the case of life assurance,
the country in which the risk is situated shall be the country of the
commitment within the meaning of Article 1(1)(g) of Directive 2002/83/EC.
Article 8

Individual employment contracts
1. An individual employment contract shall be governed by the law chosen
by the parties in accordance with Article 3. Such a choice of law may not,
however, have the result of depriving the employee of the protection afforded
to him by provisions that cannot be derogated from by agreement under the
law that, in the absence of choice, would have been applicable pursuant to
paragraphs 2, 3 and 4 of this Article.
2. To the extent that the law applicable to the individual employment
contract has not been chosen by the parties, the contract shall be governed by
the law of the country in which or, failing that, from which the employee
habitually carries out his work in performance of the contract. The country
where the work is habitually carried out shall not be deemed to have changed
if he is temporarily employed in another country.
3. Where the law applicable cannot be determined pursuant to paragraph 2,
the contract shall be governed by the law of the country where the place of
business through which the employee was engaged is situated.
4. Where it appears from the circumstances as a whole that the contract is
more closely connected with a country other than that indicated in
paragraphs 2 or 3, the law of that other country shall apply.
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Article 9
Overriding mandatory provisions

1. Overriding mandatory provisions are provisions the respect for which is
regarded as crucial by a country for safeguarding its public interests, such as
its political, social or economic organisation, to such an extent that they are
applicable to any situation falling within their scope, irrespective of the law
otherwise applicable to the contract under this Regulation.
2. Nothing in this Regulation shall restrict the application of the overriding
mandatory provisions of the law of the forum.
3. Effect may be given to the overriding mandatory provisions of the law of
the country where the obligations arising out of the contract have to be or have
been performed, in so far as those overriding mandatory provisions render the
performance of the contract unlawful. In considering whether to give effect to
those provisions, regard shall be had to their nature and purpose and to the
consequences of their application or non-application.

Article 10

Consent and material validity

1. The existence and validity of a contract, or of any term of a contract, shall
be determined by the law which would govern it under this Regulation if the
contract or term were valid.
2. Nevertheless, a party, in order to establish that he did not consent, may
rely upon the law of the country in which he has his habitual residence if it
appears from the circumstances that it would not be reasonable to determine
the effect of his conduct in accordance with the law specified in paragraph 1.

Article 11

Formal validity

1. A contract concluded between persons who, or whose agents, are in the
same country at the time of its conclusion is formally valid if it satisfies the
formal requirements of the law which governs it in substance under this
Regulation or of the law of the country where it is concluded.
2. A contract concluded between persons who, or whose agents, are in
different countries at the time of its conclusion is formally valid if it satisfies
the formal requirements of the law which governs it in substance under this
Regulation, or of the law of either of the countries where either of the parties
or their agent is present at the time of conclusion, or of the law of the country
where either of the parties had his habitual residence at that time.
3. A unilateral act intended to have legal effect relating to an existing or
contemplated contract is formally valid if it satisfies the formal requirements
of the law which governs or would govern the contract in substance under this
Regulation, or of the law of the country where the act was done, or of the law
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of the country where the person by whom it was done had his habitual

residence at that time.

4. Paragraphs 1, 2 and 3 of this Article shall not apply to contracts that fall

within the scope of Article 6. The form of such contracts shall be governed by

the law of the country where the consumer has his habitual residence.

5. Notwithstanding paragraphs 1 to 4, a contract the subject matter of which

Is a right in rem in immovable property or a tenancy of immovable property

shall be subject to the requirements of form of the law of the country where

the property is situated if by that law:

(a) those requirements are imposed irrespective of the country where the
contract is concluded and irrespective of the law governing the contract;
and

(b) those requirements cannot be derogated from by agreement.

Article 12
Scope of the law applicable
1. The law applicable to a contract by virtue of this Regulation shall govern
in particular:

(@) interpretation;
(b) performance;

(c) within the limits of the powers conferred on the court by its procedural
law, the consequences of a total or partial breach of obligations, including
the assessment of damages in so far as it is governed by rules of law;

(d) the various ways of extinguishing obligations, and prescription and
limitation of actions;

(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be taken in the
event of defective performance, regard shall be had to the law of the country
in which performance takes place.
Article 13
Incapacity
In a contract concluded between persons who are in the same country, a
natural person who would have capacity under the law of that country may
invoke his incapacity resulting from the law of another country, only if the
other party to the contract was aware of that incapacity at the time of the
conclusion of the contract or was not aware thereof as a result of negligence.
Article 14
Voluntary assignment and contractual subrogation
1. The relationship between assignor and assignee under a voluntary
assignment or contractual subrogation of a claim against another person (the
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debtor) shall be governed by the law that applies to the contract between the
assignor and assignee under this Regulation.
2. The law governing the assigned or subrogated claim shall determine its
assignability, the relationship between the assignee and the debtor, the
conditions under which the assignment or subrogation can be invoked against
the debtor and whether the debtor's obligations have been discharged.
3. The concept of assignment in this Article includes outright transfers of
claims, transfers of claims by way of security and pledges or other security
rights over claims.
Article 15
Legal subrogation
Where a person (the creditor) has a contractual claim against another (the
debtor) and a third person has a duty to satisfy the creditor, or has in fact
satisfied the creditor in discharge of that duty, the law which governs the third
person's duty to satisfy the creditor shall determine whether and to what extent
the third person is entitled to exercise against the debtor the rights which the
creditor had against the debtor under the law governing their relationship.
Article 16
Multiple liability
If a creditor has a claim against several debtors who are liable for the same
claim, and one of the debtors has already satisfied the claim in whole or in
part, the law governing the debtor's obligation towards the creditor also
governs the debtor's right to claim recourse from the other debtors. The other
debtors may rely on the defences they had against the creditor to the extent
allowed by the law governing their obligations towards the creditor.
Article 17
Set-off
Where the right to set-off is not agreed by the parties, set-off shall be
governed by the law applicable to the claim against which the right to set-off
IS asserted.
Article 18
Burden of proof
1. The law governing a contractual obligation under this Regulation shall
apply to the extent that, in matters of contractual obligations, it contains rules
which raise presumptions of law or determine the burden of proof.
2. A contract or an act intended to have legal effect may be proved by any
mode of proof recognised by the law of the forum or by any of the laws
referred to in Article 11 under which that contract or act is formally valid,
provided that such mode of proof can be administered by the forum.
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CHAPTER Il
OTHER PROVISIONS
Article 19
Habitual residence

1. For the purposes of this Regulation, the habitual residence of companies
and other bodies, corporate or unincorporated, shall be the place of central
administration.
The habitual residence of a natural person acting in the course of his business
activity shall be his principal place of business.
2. Where the contract is concluded in the course of the operations of a
branch, agency or any other establishment, or if, under the contract,
performance is the responsibility of such a branch, agency or establishment,
the place where the branch, agency or any other establishment is located shall
be treated as the place of habitual residence.
3. For the purposes of determining the habitual residence, the relevant point
in time shall be the time of the conclusion of the contract.

Article 20

Exclusion of renvoi

The application of the law of any country specified by this Regulation means
the application of the rules of law in force in that country other than its rules
of private international law, unless provided otherwise in this Regulation.

Article 21

Public policy of the forum

The application of a provision of the law of any country specified by this
Regulation may be refused only if such application is manifestly incompatible
with the public policy (ordre public) of the forum.

Article 22

States with more than one legal system

1. Where a State comprises several territorial units, each of which has its
own rules of law in respect of contractual obligations, each territorial unit
shall be considered as a country for the purposes of identifying the law
applicable under this Regulation.
2. A Member State where different territorial units have their own rules of
law in respect of contractual obligations shall not be required to apply this
Regulation to conflicts solely between the laws of such units.

Article 23

Relationship with other provisions of Community law

With the exception of Article 7, this Regulation shall not prejudice the
application of provisions of Community law which, in relation to particular
matters, lay down conflict-of-law rules relating to contractual obligations.
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Article 24
Relationship with the Rome Convention

1. This Regulation shall replace the Rome Convention in the Member States,
except as regards the territories of the Member States which fall within the
territorial scope of that Convention and to which this Regulation does not
apply pursuant to Article 299 of the Treaty.

2. In so far as this Regulation replaces the provisions of the Rome
Convention, any reference to that Convention shall be understood as a
reference to this Regulation.

Article 25
Relationship with existing international conventions

1. This Regulation shall not prejudice the application of international
conventions to which one or more Member States are parties at the time when
this Regulation is adopted and which lay down conflict-of-law rules relating
to contractual obligations.
2. However, this Regulation shall, as between Member States, take
precedence over conventions concluded exclusively between two or more of
them in so far as such conventions concern matters governed by this
Regulation.

Article 26

List of Conventions

1. By 17 June 2009, Member States shall notify the Commission of the
conventions referred to in Article 25(1). After that date, Member States shall
notify the Commission of all denunciations of such conventions.
2. Within six months of receipt of the notifications referred to in paragraph 1,
the Commission shall publish in the Official Journal of the European Union:

(@) alist of the conventions referred to in paragraph 1;

(b) the denunciations referred to in paragraph 1.

Article 27
Review clause
1. By 17June 2013, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a
report on the application of this Regulation. If appropriate, the report shall be
accompanied by proposals to amend this Regulation. The report shall include:

(a) a study on the law applicable to insurance contracts and an assessment of
the impact of the provisions to be introduced, if any; and

(b) an evaluation on the application of Article 6, in particular as regards the
coherence of Community law in the field of consumer protection.
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2. By 17 June 2010, the Commission shall submit to the European
Parliament, the Council and the European Economic and Social Committee a
report on the question of the effectiveness of an assignment or subrogation of
a claim against third parties and the priority of the assigned or subrogated
claim over a right of another person. The report shall be accompanied, if
appropriate, by a proposal to amend this Regulation and an assessment of the
impact of the provisions to be introduced.
Article 28
Application in time
This Regulation shall apply to contracts concluded after 17 December 2009.

CHAPTER IV
FINAL PROVISIONS
Article 29
Entry into force and application
This Regulation shall enter into force on the 20th day following its publication
in the Official Journal of the European Union.
It shall apply from 17 December 2009 except for Article 26 which shall apply
from 17 June 20009.
This Regulation shall be binding in its entirety and directly applicable in the
Member States in accordance with the Treaty establishing the European
Community.
Done at Strasbourg, 17 June 2008.
For the European Parliament
The President
H.-G. POTTERING

For the Council

The President

J. LENARCIC
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Convention On The Law Applicable To International Sale Of Goods - The Hague, 1955

Convention on the Law Applicable to International Sale of
Goods, The Hague 1955

Article 1

This Convention shall apply to international sales of goods.

It shall not apply to sales of securities, to sales of ships and of registered boats
or aircraft, or to sales upon judicial order or by way of execution. It shall apply to
sales based on documents.

For the purposes of this Convention, contracts to deliver goods to be
manufactured or produced shall be placed on the same footing as sales
provided the party who assumes delivery is to furnish the necessary raw
materials for their manufacture or production.

The mere declaration of the parties, relative to the application of a law or the
competence of a judge or arbitrator, shall not be sufficient to confer upon a sale
the international character provided for in the first paragraph of this Article.

Article 2 -

A sale shall be governed by the domestic law of the country designated by the
Contracting Parties.

Such designation must be contained in an express clause, or unambiguously
result from the provisions of the contract.

Conditions affecting the consent of the parties to the law declared applicable
shall be determined by such law.

Article 3

In default of a law declared applicable by the parties under the conditions
provided in the preceding Article, a sale shall be governed by the domestic law
of the country in which the vendor has his habitual residence at the time when
he receives the order. If the order is received by an establishment of the vendor,
the sale shall be governed by the domestic law of the country in which the
establishment is situated.

Nevertheless, a sale shall be governed by the domestic law of the country in
which the purchaser has his habitual residence, or in which he has the
establishment that has given the order, if the order has been received in such
country, whether by the vendor or by his representative, agent or commercial
traveller.

In case of a sale at an exchange or at a public auction, the sale shall be
governed by the domestic law of the country in which the exchange is situated
or the auction takes place.
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Convention On The Law Applicable To International Sale Of Goods - The Hague, 1955

Article 4

In the absence of an express clause to the contrary, the domestic law of the
country in which inspection of goods delivered pursuant to a sale is to take
place shall applyin respect of the form in which and the periods within which the
inspection must take place, the notifications concerning the inspection and the
measures to be taken in case of refusal of the goods.

Article 5

This Convention shall not apply to:

1. The capacity of the parties;

2. The form of the contract;

3. The transfer of ownership, provided that the various obligations of the parties,
and especially those relating to risks, shall be subject to the law applicable to
the sale pursuantto this Convention;

4. The effects of the sale as regards all persons other than the parties. 2

Article 6
In each of the Contracting States, the application of the law determined by this
convention may be excluded on a ground of public policy.

Article 7
The contracting States have agreed to incorporate the provisions of Articles 1-6
of this Convention in the national law of their respective countries.

Articles 8 - 12 [Omitted]
[Omitted]
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\‘--:HCCH

HAGUE CONFERENCE ON
PRIVATE INTERNATIONAL LAW
CONFERENCE DE LA MHAYE
DE DROIT INTERNATIONAL PRIVE

31. CONVENTION ON THE LAW APPLICABLE TO CONTRACTS
FOR THE INTERNATIONAL SALE OF GOODS1
(Concluded 22 December 1986)

This Convention, including related materials, is accessible on the website of the Hague Conference on
Private International Law (www.hcch.net), under “Conventions”. For the full history of the Convention, see
Hague Conference on Private International Law, Proceedings of the Extraordinary Session (1985) -
Diplomatic Conference on the law applicable to sales contracts (801 pp.).

The States Parties to the present Convention,

Desiring to unify the choice of law rules relating to contracts for the international sale of goods,
Bearing in mind the United Nations Convention on contracts for the international sale of goods,
concluded at Vienna on 11 April 1980,

Have agreed upon the following provisions —

CHAPTER | — SCOPE OF THE CONVENTION
Article 1

This Convention determines the law applicable to contracts of sale of goods —

a) between parties having their places of business in different States;

b) in all other cases involving a choice between the laws of different States, unless such a
choice arises solely from a stipulation by the parties as to the applicable law, even if
accompanied by a choice of court or arbitration.

Article 2

The Convention does not apply to —

a) sales by way of execution or otherwise by authority of law;

b) sales of stocks, shares, investment securities, negotiable instruments or money; it does,
however, apply to the sale of goods based on documents;

c¢) sales of goods bought for personal, family or household use; it does, however, apply if the
seller at the time of the conclusion of the contract neither knew nor ought to have known that
the goods were bought for any such use.

Article 3

For the purposes of the Convention, "goods" includes —
a) ships, vessels, boats, hovercraft and aircraft;

b) electricity.

Article 4

(1) Contracts for the supply of goods to be manufactured or produced are to be considered contracts of
sale unless the party who orders the goods undertakes to supply a substantial part of the materials
necessary for such manufacture or production.

1 This Convention, including related materials, is accessible on the website of the Hague Conference on Private
International Law (www.hcch.net), under “Conventions”. For the full history of the Convention, see Hague
Conference on Private International Law, Proceedings of the Extraordinary Session (1985) - Diplomatic Conference
on the law applicable to sales contracts (801 pp.).
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(2) Contracts in which the preponderant part of the obligations of the party who furnishes goods
consists of the supply of labour or other services are not to be considered contracts of sale.

Article 5
The Convention does not determine the law applicable to —
a) the capacity of the parties or the consequences of nullity or invalidity of the contract resulting
from the incapacity of a party;
b) the question whether an agent is able to bind a principal, or an organ to bind a company or
body corporate or unincorporate;
c) the transfer of ownership; nevertheless, the issues specifically mentioned in Article 12 are
governed by the law applicable to the contract under the Convention;
d) the effect of the sale in respect of any person other than the parties;
e) agreements on arbitration or on choice of court, even if such an agreement is embodied in
the contract of sale.

Article 6
The law determined under the Convention applies whether or not it is the law of a Contracting
State.

CHAPTER Il — APPLICABLE LAW
Section 1 — Determination of the applicable law

Article 7
(1) A contract of sale is governed by the law chosen by the parties. The parties' agreement on
this choice must be express or be clearly demonstrated by the terms of the contract and the
conduct of the parties, viewed in their entirety. Such a choice may be limited to a part of the
contract.

(2) The parties may at any time agree to subject the contract in whole or in part to a law other
than that which previously governed it, whether or not the law previously governing the contract
was chosen by the parties. Any change by the parties of the applicable law made after the
conclusion of the contract does not prejudice its formal validity or the rights of third parties.

Article 8
(1) To the extent that the law applicable to a contract of sale has not been chosen by the
parties in accordance with Article 7, the contract is governed by the law of the State where the
seller has his place of business at the time of conclusion of the contract.
(2) However, the contract is governed by the law of the State where the buyer has his place of
business at the time of conclusion of the contract, if —
a) negotiations were conducted, and the contract concluded by and in the
presence of the parties, in that State; or
b) the contract provides expressly that the seller must perform his obligation to
deliver the goods in that State; or
¢) the contract was concluded on terms determined mainly by the buyer and in
response to an invitation directed by the buyer to persons invited to bid (a
call for tenders).

(3) By way of exception, where, in the light of the circumstances as a whole, for instance any
business relations between the parties, the contract is manifestly more closely connected with a
law which is not the law which would otherwise be applicable to the contract under paragraphs 1
or 2 of this Article, the contract is governed by that other law.

(4) Paragraph 3 does not apply if, at the time of the conclusion of the contract, the seller and
the buyer have their places of business in States having made the reservation under Article 21,
paragraph 1, sub-paragraph b).

(5) Paragraph 3 does not apply in respect of issues regulated in the United Nations Convention
on contracts for the international sale of goods (Vienna, 11 April 1980) where, at the time of the
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conclusion of the contract, the seller and the buyer have their places of business in different
States both of which are Parties to that Convention.

Article 9

A sale by auction or on a commodity or other exchange is governed by the law chosen by the
parties in accordance with Article 7 to the extent to which the law of the State where the auction
takes place or the exchange is located does not prohibit such choice. Failing a choice by the
parties, or to the extent that such choice is prohibited, the law of the State where the auction
takes place or the exchange is located shall apply.

Avrticle 10

(1) Issues concerning the existence and material validity of the consent of the parties as to the
choice of the applicable law are determined, where the choice satisfies the requirements of
Article 7, by the law chosen. If under that law the choice is invalid, the law governing the
contract is determined under Article 8.

(2) The existence and material validity of a contract of sale, or of any term thereof, are
determined by the law which under the Convention would govern the contract or term if it were
valid.

(3) Nevertheless, to establish that he did not consent to the choice of law, to the contract itself,
or to any term thereof, a party may rely on the law of the State where he has his place of
business, if in the circumstances it is not reasonable to determine that issue under the law
specified in the preceding paragraphs.

Article 11

(1) A contract of sale concluded between persons who are in the same State is formally valid if it
satisfies the requirements either of the law which governs it under the Convention or of the law
of the State where it is concluded.

(2) A contract of sale concluded between persons who are in different States is formally valid if it
satisfies the requirements either of the law which governs it under the Convention or of the law
of one of those States.

(3) Where the contract is concluded by an agent, the State in which the agent acts is the
relevant State for the purposes of the preceding paragraphs.

(4) An act intended to have legal effect relating to an existing or contemplated contract of sale is
formally valid if it satisfies the requirements either of the law which under the Convention
governs or would govern the contract, or of the law of the State where the act was done.

(5) The Convention does not apply to the formal validity of a contract of sale where one of the
parties to the contract has, at the time of its conclusion, his place of business in a State which
has made the reservation provided for in Article 21, paragraph 1, sub-paragraph c).

Section 2 — Scope of the applicable law
Article 12

The law applicable to a contract of sale by virtue of Articles 7, 8 or 9 governs in particular —

a) interpretation of the contract;

b) the rights and obligations of the parties and performance of the contract;

c) the time at which the buyer becomes entitled to the products, fruits and income deriving from
the goods;

d) the time from which the buyer bears the risk with respect to the goods;

e) the validity and effect as between the parties of clauses reserving title to the goods;

f) the consequences of non-performance of the contract, including the categories of loss for
which compensation may be recovered, but without prejudice to the procedural law of the forum;
0) the various ways of extinguishing obligations, as well as prescription and limitation of actions;
h) the consequences of nullity or invalidity of the contract.
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Article 13
In the absence of an express clause to the contrary, the law of the State where inspection of the
goods takes place applies to the modalities and procedural requirements for such inspection.

CHAPTER Il - GENERAL PROVISIONS
Article 14

(1) If a party has more than one place of business, the relevant place of business is that which
has the closest relationship to the contract and its performance, having regard to the
circumstances known to or contemplated by the parties at any time before or at the conclusion
of the contract.

(2) If a party does not have a place of business, reference is to be made to his habitual
residence.

Article 15
In the Convention "law" means the law in force in a State other than its choice of law rules.
Article 16

In the interpretation of the Convention, regard is to be had to its international character and to
the need to promote uniformity in its application.

Article 17

The Convention does not prevent the application of those provisions of the law of the forum that
must be applied irrespective of the law that otherwise governs the contract.

Article 18

The application of a law determined by the Convention may be refused only where such
application would be manifestly incompatible with public policy (ordre public).

Article 19

For the purpose of identifying the law applicable under the Convention, where a State
comprises several territorial units each of which has its own system of law or its own rules of law
in respect of contracts for the sale of goods, any reference to the law of that State is to be
construed as referring to the law in force in the territorial unit in question.

Article 20
A State within which different territorial units have their own systems of law or their own rules of
law in respect of contracts of sale is not bound to apply the Convention to conflicts between the
laws in force in such units.

Article 21

(1) Any State may, at the time of signature, ratification, acceptance, approval or accession make
any of the following reservations —
a) that it will not apply the Convention in the cases covered by sub-paragraph b) of Article 1;
b) that it will not apply paragraph 3 of Article 8, except where neither party to the contract
has his place of business in a State which has made a reservation provided for under this
sub-paragraph;
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c) that, for cases where its legislation requires contracts of sale to be concluded in or
evidenced by writing, it will not apply the Convention to the formal validity of the contract,
where any party has his place of business in its territory at the time of conclusion of the
contract;

d) that it will not apply sub-paragraph g) of Article 12 in so far as that sub-paragraph relates
to prescription and limitation of actions.

(2) No other reservation shall be permitted.

(3) Any Contracting State may at any time withdraw a reservation which it has made; the
reservation shall cease to have effect on the first day of the month following the expiration of
three months after notification of the withdrawal.

Article 22

(1) This Convention does not prevail over any convention or other international agreement
which has been or may be entered into and which contains provisions determining the law
applicable to contracts of sale, provided that such instrument applies only if the seller and buyer
have their places of business in States Parties to that instrument.

(2) This Convention does not prevail over any international convention to which a Contracting
State is, or becomes, a Party, regulating the choice of law in regard to any particular category of
contracts of sale within the scope of this Convention.

Article 23

This Convention does not prejudice the application —

a) of the United Nations Convention on contracts for the international sale of goods (Vienna, 11
April 1980);

b) of the Convention on the limitation period in the international sale of goods (New York, 14
June 1974), or the Protocol amending that Convention (Vienna, 11 April 1980).

Article 24

The Convention applies in a Contracting State to contracts of sale concluded after its entry into
force for that State.

CHAPTER IV — FINAL CLAUSES
Article 25

(1) The Convention is open for signature by all States.

(2) The Convention is subject to ratification, acceptance or approval by the signatory States.
(3) The Convention is open for accession by all States which are not signatory States as from
the date it is open for signature.

(4) Instruments of ratification, acceptance, approval and accession shall be deposited with the
Ministry of Foreign Affairs of the Kingdom of the Netherlands, depositary of the Convention.

Article 26

(1) If a State has two or more territorial units in which different systems of law are applicable in
relation to matters dealt with in this Convention, it may at the time of signature, ratification,
acceptance, approval or accession declare that this Convention shall extend to all its territorial
units or only to one or more of them and may modify this declaration by submitting another
declaration at any time.

(2) Any such declaration shall be notified to the depositary and shall state expressly the
territorial units to which the Convention applies.

(3) If a State makes no declaration under this Article, the Convention is to extend to all territorial
units of that State.
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Article 27

(1) The Convention shall enter into force on the first day of the month following the expiration of
three months after the deposit of the fifth instrument of ratification, acceptance, approval or
accession referred to in Article 25.

(2) Thereafter the Convention shall enter into force —

a) for each State ratifying, accepting, approving or acceding to it subsequently, on the first
day of the month following the expiration of three months after the deposit of its
instrument of ratification, acceptance, approval or accession;

b) for a territorial unit to which the Convention has been extended in conformity with Article
26 on the first day of the month following the expiration of three months after the
notification referred to in that Article.

Article 28

For each State Party to the Convention on the law applicable to international sales of goods,
done at The Hague on 15 June 1955, which has consented to be bound by this Convention and
for which this Convention is in force, this Convention shall replace the said Convention of 1955.

Article 29

Any State which becomes a Party to this Convention after the entry into force of an instrument
revising it shall be considered to be a Party to the Convention as revised.

Article 30

(1) A State Party to this Convention may denounce it by a notification in writing addressed to the
depositary.

(2) The denunciation takes effect on the first day of the month following the expiration of three
months after the notification is received by the depositary. Where a longer period for the
denunciation to take effect is specified in the notification, the denunciation takes effect upon the
expiration of such longer period after the notification is received by the depositary.

Article 31

The depositary shall notify the States Members of the Hague Conference on Private
International Law and the States which have signed, ratified, accepted, approved or acceded in
accordance with Article 25, of the following —

a) the signatures and ratifications, acceptances, approvals and accessions referred to in

Article 25;

b) the date on which the Convention enters into force in accordance with Article 27;

¢) the declarations referred to in Article 26;

d) the reservations and the withdrawals of reservations referred to in Article 21;

e) the denunciations referred to in Article 30.

In witness whereof the undersigned, being duly authorised thereto, have signed this
Convention.

Done at The Hague, on the 22nd day of December, 1986, in the English and French languages,
both texts being equally authentic, in a single copy which shall be deposited in the archives of
the Government of the Kingdom of the Netherlands, and of which a certified copy shall be sent,
through diplomatic channels, to each of the States Members of the Hague Conference on
Private International Law as of the date of its Extraordinary Session of October 1985, and to
each State which participated in that Session.
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