e \\ e \\ \
S F
Cc*

Al Zaalal
Gyl ly Anlaad) pglally (Bsinll S
Cull Ja — S gl

Olins alal) Gglall 8 i Y ild) sales Judl Al
Al paldl Ao lh (el LY ules

PRty L PPE PR WNLE NI EH VPR S P BN

ae)
Ldliall Lial
oyl At ougd Sl gl
2 Lise M Jsla s 5,30l
Al Jay e el

YoV



"Lk Lgaalia sy et ag ALl oda 8 5)lel) V) (e Alghue e Al Aaslall



KL&
P
LA
e Lag ey dslasn (A <
*jléié
. -«
. - .
...:.
Y £y &
e ) e
LA‘)A‘B
439
B.A
[SELN
lady L aa i Al
-. .
Sley) o
Cpall)
- (;\

.ﬁ)hi
jdé‘ 48
> cpalll Ggal
5l lalla Ylas
19 -
.o :
X ui'uc‘
: z
La.aﬁ
Y Lad



1Ay al) Aally cilalbaa

Aol GlSladl Jgual (938

sgially Cilingall ¢y53l8 £
dalull) 4leadl) 5yl cB O
G (B pelaall Ll Aas Jaall
Dl deSaa e salall aily el ada b
Aol
Aoy A8 Aflas) 5y ks
Ablll il deSae B
Al Galinay) dasas il
rdial) UL clalbaal)
Am. J. Comp. L. American Journal of Comparative Law
BGE Federal Supreme Court of Switzerland
BGH Federal Supreme Court of Germany
BGHZ German Supreme Court Reporter for Civil Matters
Chi. L. Rev. Chicago Law Revue
Civ. Arrét de la chambre civile de la Cour de Cassation
Concl. Conclusions
D. Recueil Dalloz
D.H. Recueil hebdomadaire Dalloz

Disp. RESOL. Dispute resolution



Ed.

Emory L.J.
Encyc.
Gaz. Pal.
INT’L L.
IR

J.C.P.

N.C.P.C.

p.

Rép. Pr. Civ.

Req.

Rev. dr. unif.

S.
sec
Soc.

Vol.

Edition

Emory Law Journal

Encyclopédie

Gazette du Palais

International law

Informations rapides du Recueil Dalloz
Juris—classeur périodique (Semaine juridique)
Number

Nouveau code de procedure civile

Page

Répertoire de procedure civile

Arrét de la chambre des requétes de la cour de
cassastion

Uniform Law Revue/ Revue de Droit Uniforme
Suivants

Section

Arrét de la chambre sociale de la cour de cassation

Volume



Jsall 8 byl ulee Ay Lgd Jolin ) ehal) 8" oslall 4 aadis Laxie
B gag cole IS dagal) e Gl CASA) Gad sl @l e i ed Sl Y
228 g Bagmge (16S AN VA 8 el A oy 38 LS dusi i) (055
gl

OsiEl) adian il Joall "t guSlusglST Joall ¢"aladl ¢ygilall Jod' sadl) cllall ()
lemsan 5o ALl (e 8 Aerdienall ¢! 35uSLu gl AUt aaian ) Joall' 5 ol
oSl gl Gl )

Sl Helall aaian Al Jeall "AarDUl Jeall " Saell Ggldll Jea' rdddlll cl)ladl o
el (N lganen 5l (Al (e (B deddinsal) " D) sl adied Al Jeall'

- o)

oo olall oSall sa ALSH saall el (Jugement) "aSall o ) sLaY1 it
(Arrét) ' 1 Al Ganadill dag o sab gun 8 claludly e (J5Y) daa oSlas
o b Aaniiall "aSa" A Ll L jmatl) daSaay i) aSlas e Babiall HlSAY)
CilS ehgag ¢ alasl) aSlae Calide e Babal) alaY) aven laline Jadid (Al 228

A ) Biie Gl g Bala



dale dadka

t AUy oSl gl cpuallaill 8 alall el o<l i) ulaal doylas Ay

DUy (35Sl aallatl) e IS A sadinall LB aeld 455l 1Y) Jaadl
ally (SouSLu gl gl Jgo e JS 8 (oualall Ao 05555 1 ) 852l

g 3 5mS LY pallail) (py calall el (00 L ae iy o)yl Al 5a4l)

DUy (3 9nSLuslY) aallail) cp CUBY) ulaa b CERY) Gl 1 SB Jeadl
&5l 13g] A3lae 2oy daal 1 1Y) 50l

gotll )y 1Badeta Ciliia 8 140N 5)eal)

:‘?_'alﬂ\ rM..le\

DUy (3 onSLu sl aallail) 8 oalall Aol oSl Y ules adly

DUy (Sl aaldatl) 8 LEY) uledd dilee laadas 1 JgY) Jeadl
A5 5 SLus IV Joal) 8 (i) A guiagn (520 1 A5V Bl
SO Al Y uleal pad ) Caiaill daia (g0 1A5) 53

oSl gl Uil daan ) 1 SE el
oSl gl By plas Gadas 8 85l (palSa 2 15Y) 856

U LAY Al 6 Cheall (el 1l 5530

sdaldldl



:dale danba

Al e L o g o) B digias Wl Ll ol oady byl aag Lavies (Y 3a )
w@\ﬁy\uﬂbu@}[\mu&&\é\@wa@au&Amé‘):xc}\musu\
ol ol Gl Tl bt pag laily oon ds ailac AU 85alls il agaiadl gl (e s2ny
Copail uny ASially 85alls agaiail Balilly lslally Culggunally A3l ) of ALl sl L el
Lagisin aSall Glabs ol tued) alll obheY) Lol <5 e a3 Y Gl .. Ghl dulgag
Laiiey dagdnl) dal ) Jalall Llaas Jaally oS ponnsall mlle @S dausy axiny oSy Jakal

e GAY (e

reelil elim) U ol (o peaSa sly] shy il Culggusal) oansy chlimal) ol pay Y
Al Jlag anSa JUa elld 345 (pe agie (S5 (pad eenn iliaily oy aand) olaley o 3 Y 4l g,
b 1as3ls pale gl iy aeaSa il cplale 135S ol il Wl Slie 398l lasle ac
sy pgaabin Yy sl ange ¥ cantlld clawipil) Bl el e sals el aulll cale
Slo st 5l dguae ") Galad Joall' A< il Ua (e o agd Jgf die agie (alawdl
Ja e plal 12 4edUa) dasy 4y Cmeny Lgfing (0 DB Blad o LEF 5300e dugh )8
USI ghacly Al (e guialy agllaall o ol Igady) 2 oag YT i ol 5abY (3RaeS agiy

Dbty agdue (rlay il skt e skaill lgnle dia il g Jaadl GBlia] Ayl of -
S slend o€l el o) ddliall Jlae VU agasasy cpaaal) BT ausis daally A3 Gk
loalth agaSal diia Jaall s of Isahl (1o Aage bad ) ) Lo cBdiadd) Cilacindl el G

. sladl) lguey aSladl) loid cAagall 28 ol Bines Cilbiay Guidie agy (Bise Gl Guay
OIS Vs ALIS o Wit o) edaia) dyma () deagill G50 Jaell olas) Allatind agia ddjeny ol



@A) dagae Haaiy cladll cld L.l dhb ged Jbb e gl 5. dbb e e ageSs
asinally Hall dalian ing L Janll Aalily 3ol Glas) 40 Jasly ¢ gilall oSs Jlac)

Canglly Jelial) Jadd) canpaly Jaedl gaias Llail e Bai ¥ Teia dadall dipe e Mocls
oS peleld i< ) dhagl) i) sl Gali DA e Ohagr () sLaadll +Y5el a5V
Lles e selid dady (Ko Y ) Jalal) ageSa Lgle Jgin

S ol il) 1B e peial digal) ) Joeagl Allse dulaad pand gl lggal AW ¢
peallias A8lS e Cpaie paall alije oSan Ghill sk S gl elall @Iy JiY) e
Al HSAT ) Jgmsl) Lol (g ould) Cangllh Langlly aag¥) agadl€ daially cpalucia

calEY) ddee P& (e o s LaY) sl Ulsie (s
clan Al bl ) Llie 35t Gl e o dadal) A L)kl Bk caae Ny
Bae ) g Bliadl) vie Aelidll 008 Lils e Al ClEY) ulae puud piag Byl iy .l
Joll' Saall Gsilall Jons ¢"ArisnSluslY) Joall' Glall Opldl Jgo leaal ddadl S cls

. ne 2 ..'.-m‘

Oellaill (e IS A el aldl) Aol oSl Badiaal) GLEY) julae OS] (20 Ld -0
sl Sase omlil) (oal sl KLY AV s Gellaill (g (sl AUl puSLgl<Y)
el rw (A daiall

(2l Ao oSl LAY el At Ay (8 LY Yol e AIKEY) 38 o Bla3
LY Sulee dly e N DY & e (U] andll) 2Dy suSlus sl paaldatl b
(P nstll) DUy gusSlus s uallaill b aalil) Aol (il



:J Y Al
Opallail) & aldl) Ao LB (pgSil LSy julaal 4y plad A

AUl A gl gl

S Aals) sl lay) ase VYY) ) b aaall dsadl GleSlad) Joal GsilE cile -1
g8y ol pda gl bl Lagie (6 ) v S5l Jae ol duale dadly Ao oliadll L

dee 5l ool @il LY Al e Gl GUEY) ey 501 Aeguge B 2y Le ey
sS J) ca Aiy 5o Y o Y ol (Kad RS S aldl) g LY ey sl
Lodie lgy Cafinag dramy At manad Allg clgy (Jaall a8lE51) 25a50 aldll (cOnviction) de s
alie wii b Gl agadll e Cangy ¢ JUIL L g osSaal) At dna i€ oS8 uaT
Cn (qiliy e AV aeadll 4 Ay e Q35 aigen b daiay onlall ¢ 1) L Jy ol
5 Oa lgle ey pealin€ 5,21 o3a slaic]y AaSlaall (3Uai (e w3lEgl ells slagin) Al
2@ Gl ) dnad) ddesdl & cagadll o IS (e desiall AV b Dlee (5S e
casadl) (e Ly o) ailigl) dgmgs Y ol ac i) Lgay

Jis bl cadlll 4 Ll cdidall ge Gl 4 ol b @Dl dllaal) i) sy -V
AN ) 8 pmlall s o) oSe Al sl e Aipee B S Adls Ale @l
Lty . adiaal) Y] cndal lag Gacay o clBY) 8 oyp0 il clgiad yuing Lgiy Alalidly

Sl dys 558 e iy AV Skl LY L 3k Laasl shlie) @b e

' Ency. D., Preuve (Droit Civile), 2016; CHARLES BEUDANT, Cours de droit civil
frangais, publiée par Beudant (Robert), Lerebours—Pigeonniere (Paul), 2éme éd., 1953.
(‘La preuve implique nécessairement une recherche de la verité... elle tend a démontrer
I’existence d’un acte ou d’un fait contesté pour en tirer des consequences juridiques.”)

NO-YE a0 () b GBI i) cddiilly @ldYly GlaSlaal) Jsal A guga cae lgal |

')



O3 omlal) g iy Ule foale g gy A Alad) s dwgilil acldlls Jag piall il
sy agadl) lpayey WS cBY) dilug A5 o jeaity 3 )50 Allall 038 & a4t
A Gl clage ol Lol o) ang 1308 ¢l Laoas 1 aill Gk oLl 038 dadi iy 090
058 b (e e e LS i) 1as ded ok of dde i dssiag ) 4lles) il
@ obEY) a8y ) st GlEY) e gaill 1 L pane e o0 sl e G i)
CShR Dles (agg Jalaill

e Sy dagall Dol L dadly By ALISH dall ald) ey g3 s Sal) cliy) Ly
Jueind Ao Jamig apadl) dngs of 41 3] ¢ alaad jon ashd omlill jo0 La aocid L Allaal) 558
2aliy .l ol 0p0 AV s2a sk LGl agk g5 leie (e Lo mliasuly AN S el L
T s Gl 1ag £ guSlu sl 23150

o 3alld . cpaaiall uadall pany dabide Cader 38Y) sty oulieY) c Gl of (lial b
aans B dall e sl palall Ao Y dnlaly Al Gy pmldll e dasgy clabisl)
Bilasy o) ST 8 Tade i adl V) clgie Gaelall 7 Liasinly 4ailil) A1) JlaSinly ageadl
abidll ) Lagac Al uildll coadie) Ay A5sdl giad oty Leled aie ) ALY

g s (Y] @Y A ol oo JEIL e Y g

Lag il ke cliY) b aadd)l 3a o e caad S0 s (i WS old b cldyl of A
Al Gl 3T 3 clgiad adis A s 8 oalall dupad Bl WL silal b Al
Logil aclsh ke alallh ¢ Oall laY s Skall LY (o pen @A) Jalidall Candally il
dia (e 23— Aune Aigilh il CilEY dag jiall Ylea) dubadl) iyl Jilug — iyl
g Llleanly A1 e Gaall 8 Adalil) S deaan Y 2l a3 o V) LAREAN e Gl b
O 4Ly cmd ddaulyy sl dndiy lilaall Sy CliEal Gann ash o BBl Gy Y gied
sl cadas pja o A jean IS dlgle gkl Y Joa pgdsainl cpelnia) Se3 sk
VI a o oS Y aseil) plas of LS capal i il iy JleSinY bl cuall (il

ey Les YY) 2 O AVY ¢ S ggall (aal) O gilal B dasagl) ¢(5seidl BV e T
4 JEAN-LOUIS MOURALIS, Preuve (20 régles de preuve), Rép. Pr. Civ. - D., 2011, p.5.

AR



pipd) Sl e oy o sVl maes (b pmldl Loy T pmlll e aay ) e
Sl A deasll s ol gsn betie 05 of e o Sad) Ol Jg b el

Jasa

Lokl i) aelg (o Jaad caliY) & Ligpe ST toolie acic) 2 LY gl W -4
Aags o bk 06K o ) o g oillall g il sall elliy Ly dadaialls

REUEN L Ly oalall Y cpyhall aaf cleley)

Al Lgas st oY) ISl aas o o0 Tasald (uSlugl) Glall dually W -y
DSl 13 S s G Laijdy gl oo e g o sl Balgd adi ¢ ol
MU Lana )l Tase dugly (e llas eclBY) 8 dabide jules EOB AUl 13 ading

AAYE L e )4 ((@laY) Lbe GBI gall cddiilly aliyly claSlaal) Jpal dsgusa cue lg)
5 KEVIN CLERMONT, EMILY SHERWIN, A Comparative View of Standards of Proof,
Cornell Law Faculty Publications, 2002; JAMES BEARDSLEY, Proof of Fact in French
Civil Procedure, American Society of Comparative Law, Vol.34, N°3, 1986; MIKE
REDMAYNE, Standards of Proof in Civil Litigation, The Modern Law Review Limited,
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' STEVE SHEPPARD, The Metamorphoses of Reasonable Doubt: How Changes in the
Burden of Proof Have Weakened the Presumption of Innocence, Notre Dame Law
Review, 2003, p. 1165-1250.

12 J.P. MCBAINE, Burden of Proof: Degrees of Belief, California Law Revue, 1944, p.
246-247.

13 KEVIN CLERMONT, Procedure’s Magical Number Three: Psychological Bases for
Standards of Decision, Cornell Law Review, 1980, p. 1119-1120; RICHARD FIELD,
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BENJAMIN KAPLAN, KEVIN CLERMONT, Materials for a basic Course in Civil
Procedure, 7" ed., 1997, p. 684-688.

!4 Miller v. Minister of Pensions, 3 All ER 372, 1947, 373 sq.

15 MIKE REDMAYNE, Standards of Proof in Civil Litigation, Modern Law Review, 1999,
p. 167-95; Livanovitch v. Livanovitch, 131 A. 799, 800, 1926 (“If [...] you are more
inclined to believe from the evidence that he did so deliver the bonds to the defendant, even
though your belief is only the slightest degree greater than that he did not, your verdict
should be for the plaintiff” (quoting the jury instructions)); Pennsylvania Suggested Standard
Civil Jury Instructions, 3™ ed. 2005, § 1.42.

16 Jlinois Supreme Court Committee on Pattern Jury Instructions in Civil Cases, lllinois
Pattern Jury Instructions: Civil, § 21.01,
www.state.il.us/court/CircuitCourt/CivilJurylnstructions/21.00.pdf; Sand L. B, Rakoff J. S,
Reiss S. A, Loughlin W. P, Allen S. W. and Siffert J. S. (eds.), Modern Federal Jury
Instructions — Civil Volumes, Los Angeles, LexisNexis, 2007, Bd. 4, § 73.01, p. 73-72.
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' Re B (A Child) [2008] UKHL 35 (“Neither the seriousness of the allegation nor the
seriousness of the consequences should make any difference to the standard of proof to be
applied in determining the facts. The inherent probabilities are simply something to be taken
into account, where relevant, in deciding where the truth Iies".).

8 TERENCE ANDERSON, DAVID SCHUM, WILLIAM TWINING, Analysis of Evidence,
Cambridge University Press, p. 242.
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19 CHRISTOPH ENGEL, Preponderance of the Evidence versus intime conviction: A

Behavioral Perspective on a Conflict between American and Continental European
Law, Vermont Law Review, 2009, p. 435; RICHARD MOTSCH, Comparative and

Analytical Remarks on Judicial Fact-Finding, H. Rimann ed., Festschrift fir Gerhard

Kafer, 2009, p. 242.
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2l PATRICK KINSCH, Entre certitude et vraisemblance, Le critére de la preuve en

matiére civile, De Code en Code, Mélanges en I’honneur de Georges Wiederkehr, 20009,
Dalloz, p. 463.

> JEAN-LOUIS MOURALIS, Preuve (20 régles de preuve), Rép. Pr. Civ. - D., 2011, p.
1.
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23 JAMES BEARDSLEY, Proof of Fact in French Civil Procedure, 34 Am. J. Comp. L.
459, 1986, p. 467.

2§ 286 (1) of the German Code of Civil Procedure (Zivilprozessordnung, ZPO) (“The
court shall decide at its free conviction, by taking into account the whole substance of the
proceedings and the results of any taking of evidence, whether a factual allegation should
be regarded as true or untrue. The grounds that prompted the court’s conviction shall be
stated in the judgment.”)

25 JULIANE KOKOTT, The Burden of Proof in Comparative and International Human
Rights Law, Martinus Nijhoff Publishers, 1998; PETER GOTTWALD, Fact Finding: A
German Perspective, The Option of Litigation in Europe 67, edited by CAREY MILLER,
PAUL BEAUMONT (eds.), 1993.
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Comparative Law, Vol.51, N°3, 2003, p. 674-676; MORITZ BRINKMANN, The Synthesis
of Common and Civil Law Standard of Proof Formulae in the ALI/UNIDROIT Principles
of Transnational Civil Procedure, Rev. dr. unif. 2004-4, 2004, p. 881.
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32 MIRJAN DAMASKA, Atomic and Holistic Evaluation of Evidence: A Comparative

View, Comparative Private International Law, Berlin 1990, p. 97.

3 ALVIN GOLDMAN, Epistemology and Cognition, Cambridge, London, 1986, p. 4;
VERN WALKER, Preponderance, Probability and Warranted Fact-finding, Brooklyn Law
Review, 1996, p. 1081; MIRJAN DAMASKA, Truth in Adjudication, Hastings Law Journal,
1998, p. 294-297; RONALD ALLIEN, BRIAN LEITER, Naturalized Epistemology and the

Law of Evidence, Virginia Law Review, 2001, p. 1494.

3 VERN WALKER, Preponderance, Probability and Warranted Fact-finding, Brooklyn

Law Review, 1996, p. 1092.
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>3 RENE DAVID, French Law, Its Structure, Sources and Methodology, Baton Rouge:
Louisiana State University Press, 1972, p. 144-49.

>* SERGE GUINCHARD, FREDERIQUE FERRAND, CECILE CHAINAIS, Procédure Civile,
Dalloz, 4°™ ed., 2015, p. 3.

> RENE DAVID, French Law, Its Structure, Sources and Methodology, Baton Rouge:
Louisiana State University Press, 1972 (“The Expression of /aw of evidence does not even
exist in France...”).

% PETER HERZOG, MARTHA WESER, Civil Procedure in France, Springer Science &
Business Media Dordrecht, 1967, p. 309.

°7 §1323-1324 C. civ. (Fr.); §455 N.C.P.C. (Fr.); SERGE GUINCHARD, FREDERIQUE
FERRAND, CECILE CHAINAIS, Procéure Civile, Dalloz, 4°™ ed., 2015.
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CLET HEUSSAFF, BRUNO LEVY, The French Legal System: An Introduction, London:

Fourmat Publishing, 1992, p. 300-305.

% JOSEPH DAVIS, Dispute Resolution in Japan, The Hague: Kluwer Law International,

1996; § 7.05[13][b] of the Japanese Civil Procedure Law.
% HIROSHI ODA, Japanese Law, Oxford, 3 ed., 2011, p. 6-9.

¢l PETER HERZOG, MARTHA WESER, Civil Procedure in France, Springer Science &

Business Media Dordrecht, 1967, p. 310 (“Puisque la regle de la neutralité enléve au juge

toute initiative de la prevue, et que les éléments de sa conviction dépendents des parties, il

n’est pas possible de parler de certitude judiciare, mais seulement de probabilite.”).
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and Empirical Research, 49 ALA. L. REV. 103, 1997, p. 113-14; SIDNEY SIMPSON,
The Problem of Trial, David Dudley Field Centenary Essays, Alison Reppy ed., 1949, p.
141; CHARLES CURTIS, It’s Your Law, Cambridge: Harvard University Press, 1954, p. 3—
4; SHOZO OTA, Reform of Civil Procedure in Japan, 49 Am. J. COMP. L. 561, 2001, p.
575.
% ALAIN LEVASSEUR, Legitimacy of Judges, 50 AM. J. Comp. L. 43, 2002, p. 45-46.
%5 TAKESHI KOJIMA, Japanese Civil Procedure in Comparative Law Perspective, 46 U.
Kan. L. Rev. 687, 1998, p. 691; JOHN HALEY, The Japanese Judiciary: Maintaining
Integrity, Autonomy and the Public Trust, http://law.wustl.edu/igls/lecturespapers/2003-
3.htm, Aug. 28, 2003, p. 29; JOHN HALEY, Litigation in Japan: A New Look at Old
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accounts has the most autonomous, corruption—free and trusted judiciary in the world.").
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71 Jury Instructions, Livanovitch v. Livanovitch, 131 A. 799, 800, 1926 (“If ... you are more
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& http: //www.uscourts.gov/judges—judgeships/code—conduct-united—states—judges  (“The

Code of Conduct for United States Judges includes the ethical canons that apply to federal
judges and provides guidance on their performance of official duties and engagement in a
variety of outside activities.”).

74

https: //www.judiciary.gov.uk/wpcontent/uploads/JCO/Documents/Guidance judicial_conduct
_2013.pdf (“This Guide to Judicial Conduct has been drafted by a working group of judges
set up by the Judges’ Council, under the chairmanship of Lord Justice Pill and published by

the Judges’ Council following extensive consultation with the judiciary.”).
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