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Introduction:

Background:

Prior to analyzing the laws of ship arrest, it is important to define the ship which is
the basis of any legal relationship of maritime law.

Avrticle 1 of the Lebanese maritime law defines a ship as follows: “For the purpose
of the present law, all sea craft of any type and tonnage capable of undertaking
maritime navigation whether or not the navigation is undertaken for profit-making
purposes, shall be considered as ships.

All accessory equipment requested for the operation of the ship is considered part
of the ship itself.

Ships are movable properties governed by provisions of common law, except as
provided by the present law.”!

As for the English law, the statutory definition of a “ship” for the purposes of the
Merchant Shipping Act 1995 is provided in section 313(1):- “ship includes every
description of vessel used in navigation”.

This definition has been illustrated by the court in the case of Steadman v Scofield
[1992] 2 Lloyds Rep 163, a decision of Sheen J. in the Queen’s Bench Division
Admiralty Court.?

In the mentioned decision, Sheen J defined a vessel as follows:

“A vessel is usually a hollow receptacle for carrying goods or people. In common
parlance 'vessel' is a word used to refer to craft larger than rowing boats and it
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2 See the article What is a Ship: R.v. Goodwin in the Court of Appeal, by Bruce Grant , New
Castle Law School 2006, available at: http://webjcli.ncl.ac.uk/2006/issue2/grant2.html



includes every description of watercraft used or capable of being used as a means
of transportation on water.”

It is obvious from the above definitions that a ship under the Lebanese and the
English law is a watercraft structured to work in water and used for navigation.
However, the Lebanese law have provided a more detailed definition which
includes the nature of the ship (movable asset) and its scope (accessory equipment
being part of the ship).

Having looked at the different definitions of the ship under the Lebanese law and
the English law, we can move forward in our topic on ship arrest.

Arrest of ships may be defined as the detention of the ship by a court order to
secure a maritime claim. It is an ancient method, which goes back to eras
preceding the Roman times. Its rationale is to provide a useful device to secure
maritime claimants and to overcome the difficulty of enforcing judgements abroad,
which has always been an important and challenging issue in the field of
international maritime commerce. Even though there are various enforcement
methods used in the field of maritime commerce, ship arrest have proved over the
years to be the most effective, useful and efficient method.

Arrest of ships has been adopted by a lot of countries through inserting special
rules and procedures for the implementation of this method in their national
legislations. Various practices and procedures were developed by different
jurisdictions over the years; and different approaches to the concept of arrest of
ships in civil law countries can be noticed as compared to common law countries.
Such differences have created complications in the shipping industry since
maritime disputes are always associated with a foreign nature and thus cannot be
restricted to the boundaries of one country.

Therefore, the international bodies, such as the United Nations Conference on
Trade and Development (UNCTAD) and the International Maritime Organization
(IMO), have worked on unifying the rules and procedures of ship arrest. Such
efforts have resulted in producing two international conventions which simplify
and standardize the procedures of ship arrest. The first convention is the
International Convention on the Arrest of Seagoing Ships which was produced in

3 See the article What is a Ship: R.v. Goodwin in the Court of Appeal, by Bruce Grant , New
Castle Law School 2006, available at: http://webjcli.ncl.ac.uk/2006/issue2/grant2.html



Belgium in 1952. This convention was highly accepted by the international
community and is currently enforced in 77 countries (including England which has
given effect to the convention through reproducing some of its provisions in their
internal law)*. The second convention is the International Convention on the Arrest
of Ships 1999 and which did not come into force until September 14, 2011. This
convention did not attract countries as expected and currently it is ratified and
adopted only by 11 countries®.

In Lebanon, the legislator have adopted the Lebanese maritime law on February
18, 1947, which governs different aspects of maritime commerce taking into
consideration the special nature of the ship and its important role in the
international maritime commerce. In addition to that, Lebanon has ratified
numerous international conventions which govern various matters in the field of
international commerce such as the International convention for the unification of
certain rules of law relating to maritime liens and mortgages of 1926.

However, even though ship arrest is applicable in Lebanon, the Lebanese legislator
did not ratify any of the international conventions nor did he include in the national
law special rules which regulate the implementation of this method in Lebanon
keeping the matter to the general rules of arrest of movable assets, and thus
disregarding the special nature of the ship.

Importance of this Research:

In the modern global economy, maritime commerce plays an important role in
facilitating international trade. It gained its popularity through providing a low-cost
and efficient method for goods shipping specially in a world where no country is
totally self-sufficient and where import and export is a must. Maritime shipping
has even been described by the “United Nations” in 2016 as the backbone of global
trade and global economy.

4 United Nations treaty convention found on:
https://treaties.un.org/pages/showDetails.aspx?0bjid=08000002801338ba

® United Nations treaty convention found on:
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XII-
8&chapter=12&clang=_en



Due to the wide spread of the maritime commerce and the various claims and
disputes which appeared in this field, it was necessary to find an effective
mechanism for the enforcement of maritime claims taking into consideration the
movable nature of the ship where they spend most of their economical life moving
between different jurisdictions. In this context, arrest of ships is considered the key
weapon for the enforcement of maritime claims.

Purpose of the Research:

The purpose of this dissertation is to examine and provide better understanding for
the matter of ship arrest in Lebanon. The focus in this dissertation will be on
analyzing the Lebanese laws and comparing it with the English law and the
international conventions (when necessary), summarizing the advantages and
disadvantages of arrest of ships in each of the mentioned jurisdictions. In addition
to that, the associated object is to assess the rules and laws applied on ship arrest in
Lebanon and provide necessary improvements.

Research Question:

The main research question here is whether the current Lebanese laws applied on
the matter of ship arrest take into consideration the special nature of ships and its
vital role in international trade or amendments are required thereto. In addition,
how could Lebanon benefit from the experiments already dealt with by the English
law in this field?

Methodology:

The methodological approach taken in this dissertation is primarily the
comparative analysis approach. In the context of this dissertation, the English law,
Lebanese law and the two arrest conventions of 1952 and 1999 are comparatively
analyzed, looking at the similarities and differences and the respective pros and
cons of each law, and eventually proposing improvements to the Lebanese law in
the matter of ship arrest. However, in this dissertation two other approaches are
employed: one is the historical approach, which looks at the evolutionary process
involved in the law of ship arrest; and the third methodological approach employed
Is the analytical research .



Research Challenges:

Lack of resources has been the main difficulty faced while writing this dissertation
in relation to the Lebanese law, English law and the international convention. On
the national level, the issue of arrest of ships was not a matter of importance for
researchers as they only devoted few pages in their books on maritime law for this
matter. On the other hand, this issue was widely tackled by English and foreign
scholars, however, such books were not available in the libraries in Lebanon
(whether in the Lebanese university or other universities) where they focus mainly
on providing books related to Lebanese, French, and other Arab countries Laws.
Accordingly, I had to rely mainly on online resources and e-books to gather
information on the issue of ship arrest in the English law and international
conventions.

Research Structure:
The matter will be examined in two consecutive parts as follows:

Part 1: The Theoretical Basis of Ship Arrest
Chapter 1: Introduction to Ship Arrest:
A- Overview on Ship Arrest:
B — Legal Framework
Chapter 2: Scope of Application:
A- Ships that may be arrested:
B- Ships excluded from the arrest:
C- Debts upon which the arrest may be placed:
Part 2: Arrest of Ships Practices, Procedures and Impacts:
Chapter 1: Practicalities of ship arrest:
A- Exercise of the right to arrest:
B- Post-arrest procedures
Chapter 2: Impact of Ship Arrest:
A- Consequences:
B- Evaluation of the current rules applied on the arrest in Lebanon:
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Part 1:

The Theoretical Basis
of Ship Arrest



Chapter 1: Introduction to Ship Arrest

A- Overview on ship arrest:

To understand the topic of ship arrest, it is necessary to state the definition of this
concept, its importance as well as indicating its legal basis. Those matters will be
addressed in the following sections.

1-Definition and importance of the concept

a- Definition:

Even-though ship arrest is practiced in Lebanon, the Lebanese legislator did not
define this concept; therefore, we shall refer to the English law and the
international conventions in this regards.

The Anglo-Norman term “arrest” is similar to the French word “arrét”, which
means “stop”.

Both the 1952 and 1999 arrest conventions defined in their first article the term
Arrest of Ships.

Article 1 section (2) of the 1952 convention defines “Arrest of Ships™ as follows:
“Arrest means the detention of a ship by judicial process to secure a maritime
claim, but does not include the seizure of a ship in execution or satisfaction of a
judgment.”

The definition of arrest stated in the draft of the 1952 convention approved by CMI
conference in Naples was as follows: “Arrest shall mean an arrest made to secure a
claim.”” However, this definition was criticized and thus amended to what is stated
above for the purpose of providing a clearer definition that excludes from the scope
of the convention other types of attachment of the ship which are available after a

® International convention relating to the arrest of seagoing ships — Brussels May 10, 1952.

7 Berlingieri, Francesco, Berlingieri on Arrest of Ships, 5th Edition, Lloyd’s Shipping Law
Library, Informa, United Kingdom, 2011

11



judgement is obtained. Thus, the new definition excluded from the scope of the
convention all enforcement proceedings and limited it to the arrest of a ship as a
provisional measure practiced prior to the issuance of a judgement on the merits of
the case.

The arrest as regulated by the 1952 convention is a judicial remedy. Articles 1(2)
and 4 of the convention refer to the fact that ship arrest is a judicial process and
that the ship may only be arrested under the authority of a court or an appropriate
judicial authority. Accordingly, a ship may not be arrested by an order of an
administrative authority (however, some exceptions are specified in article 2 of the
convention).

It is remarkable that the phrase “or of the appropriate judicial authority” was added
to the definition of arrest of ships to include all judicial authorities that may not
qualify as “courts”. However, the words used are not entirely correct, as the more
appropriate term to be used is “competent” instead of “appropriate” similar to what
is used in the French version of the convention (“toute autre autorite judiciaire
competente™)

A new modern definition of ship arrest can be seen in Article 1 section (2) of the
1999 Ship Arrest convention, although it is not so different from the old definition
stated in the 1952 Arrest Convention but it is a clearer and more comprehensive
definition.

According to the 1999 convention, “Arrest means any detention or restriction on
removal of a ship by order of a court to secure a maritime claim, but does not
include the seizure of a ship in execution or satisfaction of a judgment or other
enforceable instrument.”®

The 1999 arrest definition has widened the description of the actions that are
included in the scope of the arrest by adding to the word “detention” the phrase
“restriction on removal”. Though this term is not the most appropriate term to be
used, however, it has cleared the scope of the arrest of ships. Restriction on
removal is a judicial measure pursuant to which the ship must be placed under the
control of the court ordering the arrest.

8 International Convention on Arrest of Ships, 1999 — Geneva, 19 March 1999

12



Moreover, the new convention has also replaced the word “judicial process” used
in the 1952 convention with “order of a court” due to the fact that “judicial
process” may have different meanings in different jurisdictions.

It is important here to distinguish ship arrest, which is a civil procedure for the
enforcement of a maritime claim, from detention, which is a sanction imposed
administratively or judicially for a violation of public or regulatory law. However,
the word “detention” is used in the definitions of Ship Arrest in both conventions
only in the literal or ordinary sense of the term and not in its legal sense®.

As for the English law, it did not provide a legal definition for the Arrest of Ships.
The fact that arrest means the detention of a ship by judicial process is derived
from the rule number 6.4 (3) of the Practice Direction — Admiralty that states:

“Property under arrest may not be moved without an order of the Admiralty court
and the property may be immobilized or otherwise prevented from sailing in such a
manner as the Marshall or his substitute may decide is appropriate.”°

Ship arrest, however, was defined by the English scholars as follow:

“Maritime arrest is a legal action to seize a vessel, cargo, container or other
maritime property as security for a claim or to enforce a maritime lien. The claim
may be brought “in rem”, namely against the arrested property itself and not
necessarily against the property’s owner (which may be unknown). Arrest differs
from “attachment” in that the property itself is not the named party in the action
and the defendant must own the property for it to be subject to the attachment.
Arrest is literally just that- the vessel will be prevented from moving or trading
pending to the resolution of the outstanding claim.”

Accordingly, since arrest of ships as practiced in Lebanon serves the same
functions as that of the English law and the international convention. Therefore, it
may be defined as a remedy in the judicial scope that aims to secure claims, the

% Isikova, Nadiya, The Ship Arrest Conventions of the 1952 and 1999: International and
Ukrainian perspectives, World Maritime University, Malmo, Sweden, 2012

10 Berlingieri, Francesco, Berlingieri on Arrest of Ships, 5th Edition, Lloyd’s Shipping Law
Library, Informa, United Kingdom, 2011

11 United Kingdom: Maritime arrest under English law, an article written by Leila Wollam in
May 2010. Available at: http://www.mondag.com/article.asp?articleid=97606
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detention of the ship and the process of authorizing the seizure all done by the
judicial authority, where the ship itself will be under the observance and control of

the court.

b- Importance:

Maritime transport is considered nowadays as the backbone of global trade and
economy. The importance of shipping in international commerce and the movable
nature of ships made it necessary to find suitable devices to face the problem of
extensive debts incurred in the course of shipping.

In this regards, arrest of ships has become the main and most powerful method of
protection and security in maritime litigation. It is effective since:

(1)

(1)

(i)

(iv)

it gives the claimant the chance to create a right in security over the ship
upon arrest, the ship or res is put under the judicial detention until the
adjudication of the claim,

it secures the claimants position as a preferred creditor over unsecured
ones in the case of the forced sale of the ship.

it grants the claimant who has the possibility to arrest because of the
nature of his claim a strong bargaining power. The threat of a ship being
paralyzed due to its arrest is considerable in the commercial shipping
industry, since the arrest of a ship may generate significant losses for all
those involved in the business'? (the ship owner will continue to incur
expenses on the arrested ship but without generating any profit).
Therefore, once the ship is arrested the defendant tends to offer the
claimant other adequate security to secure his claim and release the ship;

it has the consequence of preventing the ship from leaving the
jurisdiction and thus enabling the creditor to execute his judgement on
the merit through the forced sale of the arrested ship;

12 Abou-Nigm, Veronica Ruiz, The Arrest of Ships in Private International Law, 2011,
Oxford University Press Inc., New York, United States

14



(v)  Conflicts of law and jurisdiction are likely to arise in international
shipping litigation. In this context, arrest of ships has played, since
ancient times, an important role in dealing with such conflict through
granting a real and substantial link between the state’s forum and the
international dispute, and thus facilitating the process of choosing the
competent court to look into the merits of the case®®. The arrest of ships
will establish jurisdiction on the merits even if there is no substantive link
between the claimant and the jurisdiction other than the presence of the
arrested ship in the jurisdiction.

2- Different Approaches of Arrest of Ships in Common and Civil Law
Systems:

Since Lebanon and England apply two different legal systems, it is necessary, prior
to proceeding with our discussion related to the rules for applying ship arrest in
Lebanon and comparing them to those of the English law, to go through the
fundamental differences between the common law and the civil law systems.

Therefore, in the below paragraphs, we will deal with the various distinctive
features of the civil law and common law systems and then examine those
differences in relation to ship arrest.

a- Features of the Civil Law and Common Law System:
The common law and civil law systems are the result of two primarily different
approaches to the legal process.

Civil law system originated in the Corpus luris Civilis of Justinian of the Roman
law and was then adopted by Continental Europe countries and many other parts of
the world. The main feature of this legal system is the adoption of civil codes,
which contains general rules and principles that regulate all cases that may occur in
practice. Those codes contain logically connected concepts and rules starting with
general principles and moving on to more specific rules. Most of the European
countries adopted their civil codes in the 19" and 20" century, for example French

13 Abou-Nigm, Veronica Ruiz, The Arrest of Ships in Private International Law, 2011,
Oxford University Press Inc., New York, United States
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Code Civil of 1804, Italian Codice Civile of 1942... ¥*Even though the civil codes
of different countries are not identical, there are general features that are contained
in all these codes that brings them together and distinguishes them from other legal
systems.

Thus, the civil codes are the preliminary source of law for the civil law systems
where the courts’ main task is to apply and interpret the rules contained in these
codes. Jurisprudence and case laws constitute only a secondary source of law.
Accordingly, case laws in civil law systems have no binding effect neither on
lower courts nor on the same court in subsequent cases and the interpretation of the
same legislation by a higher court is not binding to lower courts. However, in
practice it is common for the courts to be influenced by the interpretation and the
decisions of higher courts and thus adopt similar decisions to those made by the
higher court.

Another important feature of the civil law systems is the adoption of the theory of
separation of powers, where the legislator’s role is to legislate laws, while the
court’s role is limited to applying the mentioned rules and laws.

As for Common law systems, they have developed in the 11" century in England
and then adopted by other countries of the British Commonwealth in addition to
USA, Canada, Australia and New Zealand®.

Unlike the civil law systems, common law systems are not based on codified rules,
but rather based on case laws where decisions made by higher courts in a certain
case will be later followed by other courts for similar cases and thus case laws and
jurisprudence are the preliminary source of law.

The binding force of precedents is one of the characteristics of common law
systems. In the common law, the courts role is not limited to resolving disputes

14 pejovic, Caslav, Civil Law and Common Law: Two Different Paths Leading to the Same Goal,
November 27, 2000, Article found on:
https://www.researchgate.net/publication/265244573 _Civil law _and common_law_Two_differ
ent_paths_leading_to the same_goal

15 pejovic, Caslav, Civil Law and Common Law: Two Different Paths Leading to the Same Goal,
November 27, 2000, Article found on:
https://www.researchgate.net/publication/265244573 Civil law _and_common law Two_differ
ent_paths leading_to the same goal
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between parties but also to provide guidance as to how similar disputes should be
settled in the future. Decisions made and interpreting a legislation given by the
court in a specific case are binding on lower courts. Accordingly, it may be said
that the role of the court in a common law system also includes the creation of the
law.

b- Comparison between Common and Civil Law systems in the field of Ship
Arrest:

There are different approaches to the arrest of ships in common law countries (eg.
England and USA) as compared with civil law countries (such as French, Italy and
Lebanon).

In common law jurisdictions, the notion of ship arrest is a component of the action
in rem, which means an action “against the thing”. The action in rem is not a
procedural device for obtaining personal jurisdiction over the owners of the ship
but a unique proceeding against the ship itself.

On the other hand, civil law jurisdictions adopted the principle of action in
personam, which is the procedure where the plaintiff has the right to bring an
action against an individual or a legal entity. Ship arrest is considered as a security
measure used by the claimant to maintain the debtors’ assets until a decision on the
merits is reached and then the enforcement following the judgment will be through
the forced sale of the ship in a public auction. It should be noted that, in civil law
jurisdiction the laws relating to arrest and release procedures are usually set out in
the code of civil procedures®®.

Another fundamental difference between common law and civil law systems is that
a ship may be arrested in relation to any claim (whether maritime or not) in civil
law system, while the common law system has limited the possibility to arrest the
ship in relation to maritime claims only.

16 Isikova, Nadiya, The Ship Arrest Conventions of the 1952 and 1999:International and
Ukrainian perspectives, World Maritime University, Malmo, Sweden, 2012
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In addition to that, arrest of ships is enough itself to give jurisdiction on the merits
of the case to the court where the arrest was made in the common law systems;
such jurisdictional link did not exist in civil law countries?’.

As indicated, compromises were made between the civil law and common law
views on the matter of ship arrest while drafting the 1952 and the 1999 arrest
conventions to unify the law in this field. However, since Lebanon, as we will see
in the below paragraphs, is not a member of any of the conventions above, the civil
law system view for ship arrest is still applied.

B-Legal Framework:

The legal framework of the arrest of ships consist of international conventions,
national laws and legal principle which we will discuss consecutively in the below
sections.

1- International conventions:

Since the international trade and commerce is more likely to thrive when it
develops under a system of law which is predictable, one of the “dominant legal
leitmotifs” of the late nineteenth, twentieth, and early part of the twenty first
centuries has been the desire to achieve international uniformity. This idea has
always been particularly important to maritime law, an area that is ruled by its
international character.

In the ship arrest field, the interest in international harmonization arose in 1930s in
the Comite Maritime International'®. The associations of the Italian, German and
the French were invited by the CMI to come up with new topics and they selected
the matter of ship arrest since:

(i) there was no autonomous concept of arrest of ships in the
international conventions; and

17 Niklasson, Anna Karin, A comparison between the jurisdictional rules in the EU and the
US in the light of the Arrest Convention and the possibility to shop for forum, School of
Economics and Commercial Law, Goteborg University.

18 Comite Maritime International is an international organization founded in Antwerp in 1897
that is dedicated exclusively for the unification of private maritime law on a global scale.
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(i) the arrest of ships as an institution used in civil and commercial
matters did not have an exact equivalent in legal systems at the
national level®®.

Therefore, the international uniformity in this field was a necessity.

The first output of the harmonization efforts was the “Convention Relating to the
Arrest of Sea Going Ships” adopted in Brussels on 10 May 1952, which came into
force on 4 February 19562,

However, due to the various changes that took place in the maritime field since the
adoption of the 1952, the Comite Maritime International adopted the International
Convention on the Arrest of Ships in the aim of achieving further unification in
this field?L.

In the sections below we will be discussing the adoption and implementation of
both the 1952 and 1999 Arrest Conventions.

a- The International Convention Relating to the Arrest of Seagoing Ships:

History of the Convention:

As indicated above, this convention was the starting point for the harmonization
and unification of the rules of ship arrest. The roots of the 1952 Arrest Convention
go back to the 1930s when countries were invited to come with suggestions about
what to be discussed at the annual conference of the Comite Maritime International
in Antwerp?2. Certainly, the reasoning behind choosing the Ship Arrest issue to

19 Abou-Nigm, Veronica Ruiz, The Arrest of Ships in Private International Law, 2011,
Oxford University Press Inc., New York, United States

20 United Nations treaty convention found on:
https://treaties.un.org/pages/showDetails.aspx?0bjid=08000002801338ba
21 United Nations treaty convention found on:

https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg no=XII-
8&chapter=12&clang= en

22 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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discuss at the convention at that time and the attempt to harmonize the law in this
field was not to achieve uniformity for the sake of commercial prosperity, but
rather to protect ship-owners from the indiscriminate use of arrest of ships as an
interim measure of protection, purportedly as an indirect way to protect
International Trade?.

At the first CMI conference in 1930, the following questions were raised for
discussion:

(1) Which ship can be arrested, (2) who is entitled to arrest a ship, (3) where can
the arrest be made, and (4) How can a ship be released?

In addition to the above gquestions, some other questions were raised later regarding
the right to arrest and the sale of the ship.

During the discussions, the differences between civil law countries and common
law countries were acknowledged; thus, the purpose of the conference was to strike
a compromise between the two law systems in respect to ship arrest.

In 1932, a request was made by the International Sub-Committee to start a first
draft preparation. The prepared draft was delivered to the International Sub-
Committee meeting in London in 1933 and it was then presented to the
associations for their consideration during the 1933 Oslo conference?*. The draft
was then reviewed at the Paris Conference in 1937.

During the CMI conference in 1947 in Antwerp, the draft of the 1937 Paris
Conference was submitted to the Diplomatic Conference to be reviewed by the
associations. It was highly criticized and described as restrictive and lacked the
unifying body?°.

Further discussions were made during the Amsterdam Conference in 1949, in
addition to a summary of all the previous work made by the Committee.

23 Abou-Nigm, Veronica Ruiz, The Arrest of Ships in Private International Law, 2011,
Oxford University Press Inc., New York, United States

24 Berlingieri, Francesco, Berlingieri on Arrest of Ships, 4th Edition, Lloyd’s Shipping Law
Library, Informa, United Kingdom, 2006

ZBerlingieri, Francesco, Berlingieri on Arrest of Ships, 4th Edition, Lloyd’s Shipping Law
Library, Informa, United Kingdom, 2006
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The Ship Arrest Convention was finally approved at the Diplomatic Conference in
Brussels in 1952 with 13 votes favoring the convention (including England,
France, Belgium, Italy, Germany...), none against and 6 absent members.

The 1952 Arrest Convention became widely accepted for a number of reasons.
First of all, the rules of the Convention were the result of a compromise between
the common law and civil law systems. The compromise character of the
convention could be seen from various situations such as:

(1) the right to arrest a ship for a fix and limited list of maritime claims only
(which was inspired by common law systems),

(2) allowing the arrest of sister ships in the same ownership as the particular ship
in respect of which the original claim arose (the result here was recognizably a
civilian approach); and

(3) the ability of the action in rem to enable the arresting court to have jurisdiction
on the merits of the claim through the mechanism of arrest.

Secondly, the 1952 Arrest Convention has unified the rules and procedures of the
arrest.

Finally, the convention prohibited in article 3 of the repeated and additional arrest

of the same ship in respect of the same claim by the same claimant in a contracting
state after a previous arrest was affected in the same state or another member state,
which guarantees an additional protection for the ship-owner?®.

However, regardless of the fact that the convention have unified the rules of the
ship arrest and thus contributing in achieving commercial prosperity, the
convention is still far from being perfect and was criticized for several reasons.
First, the closed list of claims provided by the convention does not reflect the
reality of shipping. Second, the wording used in some provisions are not clear and
linguistic nuances which created different interpretations by national courts (for
example the interpretation of article 3(4) of the convention: civil law jurisdictions
would allow a ship to be arrested for the debts of a time charterer while common
law jurisdictions would allow only the arrest for debts of the ship-owner or demise-
charterer). In addition to the matters that were left to the national courts to be

26 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of Law on Maritime Claimant, Lund
University, Sweden, 2010
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determined which created differences between the ways in which civil and
common law jurisdictions deal with the subject matter?”. Therefore, a new
convention was needed to amend and modify this convention.

Implementation of the Convention:

Experience reveals that in order to achieve international uniformity in the
regulations of a certain field of law, reaching an agreement on certain provisions to
be included in a particular international convention is only a first step towards
accomplishing such goal. The more difficult thing is to attain in practice the
necessary uniformity of application / implementation of such provisions in the
different state parties to the convention?,

One of the most significant drawback to uniformity of the 1952 Arrest Convention
Is that it has been implemented differently in the states parties to the convention.

In some countries it has been given force of law directly as a consequence of its
ratification (such as France, Poland, Germany, Netherlands...), this is the ideal
way of implementing the convention.

However, in most countries some sort of implementing legislation was required
such as incorporating all or part of the conventions provisions in their domestic
laws (example: Sweden, Nigeria, Denmark, ...).

These different methods of implementation have affected the uniform
interpretation of the convention, since when the provisions of the convention are
enacted into national law the danger arises that they are interpreted on the basis of
the national rules rather than on the basis of the convention from which they
originate, and thus creating a stumbling block to uniformity.

b- The International Convention on the Arrest of Ships 1999:

History of the Convention:

By the 1980s it was recognized that the international shipping has undergone
numerous dramatic changes in the maritime industry. Thus, a new convention was
needed to bring the practice of arrest of ships up to date and in line with the

27 Isikova, Nadiya, The Ship Arrest Conventions of the 1952 and 1999:International and
Ukrainian perspectives, World Maritime University, Malmo, Sweden, 2012

28 Abou-Nigm, Veronica Ruiz, The Arrest of Ships in Private International Law, 2011,
Oxford University Press Inc., New York, United States
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changes that took place in the maritime operations and in the methods by which the
shipping business is conducted since the 1952 Arrest Convention. Therefore, the
“International Convention on the Arrest of Ships 1999 was drafted, which
according to its preamble, was borne out of the: “necessity for a legal instrument
establishing international uniformity in the field of arrest of ships which takes
account of recent developments in related fields”?°.

The decision to consider the revision of the 1952 Arrest Convention was taken by
the Comite International Maritime (CMI) following the decision of the
International Maritime Organization (IMO) and the United Nations Conference on
Trade and Development (UNCTAD) to place on their working program the
revision of the 1926 and 1967 Maritime Liens and Mortgages Conventions and the
1952 Arrest Convention.

The CMI International Sub-Committee appointed to review the 1952 Arrest
Convention has considered among other things, the following matters: (i) the
additions that should be made to the list of maritime claims, (ii) the problem of
whether a ship can be arrested in respect of claims against persons other than the
owner of the ship, and (iii) whether the arrest should in all circumstances grant
jurisdiction. In view of the quality and quantity of the changes that were being
discussed, the International Sub-Committee prepared the draft of a new convention
to be considered by the upcoming CMI Lisbon Conference in 1985. The draft was
considered and amended by the conference and was approved with 23 votes in
favor, 3 against and 7 abstentions. The mentioned draft was then submitted by the
president of the CMI to the IMO and UNCTAD for their consideration, in addition
to the draft of the revised 1967 Maritime Liens and Mortgages Convention®.

Pursuant to the recommendation of the Legal Committee of the IMO and the
Trade and Development Board of UNCTAD, a Joint Intergovernmental Group of
Experts (JIGE) was established to examine the subject of the Maritime Liens and
Mortgages, including the possible consideration of the following:

(1) The review of the Maritime Liens and Mortgages Convention and related
enforcement procedures, such as arrest;

29 The preamble of the 1999 convention.

3030 Berlingieri, Francesco, Berlingieri on Arrest of Ships Volume 11: A Commentary on the
1999 Arrest Convention, 6th Edition, Lloyd’s Shipping Law Library, Informa, United
Kingdom, 2017
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(2) The preparation of model laws or guidelines on maritime liens, mortgages
and related enforcement procedures such as the arrest;
(3) The feasibility of an international registry of maritime liens and mortgages.

After the approval of the draft articles for a convention on Maritime liens and
mortgages in 1989, the JIGE adopted the following recommendation:

With regard to arrest, the Joint Group recommends that any further work should be
postponed until after the adoption of the final text of the convention on Maritime
Liens and Mortgages by a diplomatic conference. Due to the close connection
between the two subjects (maritime liens and mortgages are within the list of
maritime claims upon which a ship may be arrested under the arrest convention)

In May 1993, after the adoption of the new Convention on Maritime Liens and
Mortgages, the UN / IMO Conference recommended to reconvenes the JIGE to
examine the possible review of the International Convention for the unification of
certain rules relating to the arrest of seagoing ships 1952.

The JIGE have dealt with the matter of the arrest of ships for the first time at its
Seventh session held in Geneva from 5 to 9 December 1994. The JIGE decided to
base its work on the draft of the new convention approved by the CMI Lisbon
Conference. During the discussions particular attention was paid to article 1
(Definitions), 3 (Exercise of right of arrest) and 5 (right of re-arrest and multiple
arrest). The outcome of the discussions was a “Draft articles for a convention on
arrest of ships” prepared by the IMO and UNCTAD secretariats, that the JIGE is to
consider in its 8" session that would take place in London on 7 and 9 October
1995.

During the 8" session, a debate was held between the delegates during which some
delegations questioned the need for a new convention and the adoption of an open-
ended list of maritime claims. After some discussions, the Joint Group decided the
following:

(i)  Using the first Draft Articles as a basis for its deliberations and
(it) (i) the outcome of the work would be embodied in a new convention not
a protocol.

The Nineth and last session of the JIGE was held in Geneva from 2 to 6 December
1996, during which the JIGE completed its consideration of the first draft articles
for a new convention on arrest of ships and requested that the secretaries of the
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IMO and UNCTAD prepare a revised set of draft articles on the basis of the
decisions taken by the JIGE3L

The above-mentioned draft articles were issued in April 1997 and were distributed
to the governments, intergovernmental organization and non-governmental
organizations for their comments. These draft articles served as the basis of work
for the Diplomatic Conference held in Geneva in March 1999 and were considered
by the Main Committee established by the conference®.

On 12 March 1999, the text of the convention was adopted by the conference, and
pursuant to articles 1.2 (1) of the convention, it was open for signature at the
United Nations Headquarters in New York from 1 September 1999 until 31 August
2000. The convention was drafted in English, Arabic, Chinese, French, Russian
and Spanish and all original texts are held as authentic.

Undoubtedly, the 1999 International Arrest Convention represents advancement
over the 1952 Arrest Convention in various ways such as: (i) expanding the list of
claims upon which a ship can be arrested to include environmental damages, wreck
removal, port, harbor and canal dues, vessel sale and purchase contract disputes
and Protection and indemnity insurance claims, (ii) removing the clause allowing
the arrest of ready to sail vessels, and (iii) introducing the concept of unjustified
arrest. We will be discussing those amendments further in the upcoming chapters.

It is important to note finally that the change in the title between the 1952
convention and the 1999 convention (where the 1999 convention have removed the
word “seagoing” from the title) is of no importance since the scope of both
conventions are the same.

Implementation of the Convention:

The importance of the new convention may be noticed by the number of delegates
that attended the conference in March 1999. There were delegates from ninety-
three states, as well as observers from many others.

31 Lynn, Robert W, A Comment on the New International Convention on Arrest of Ships
1999, University of Miami Law School, Miami, 2001

32 Lynn, Robert W, A Comment on the New International Convention on Arrest of Ships
1999, University of Miami Law School, Miami, 2001
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Even though the majority of these delegates signed the final act at the conference,
this does not constitute an expression of consent to be bound under the actual
convention according to article 12 of the convention; however, this indicates an
initial desire to facilitate the harmonious and orderly development of the laws that
governs world seaborne trade.

In order for a state to be bound by the convention, it must sign the New
Convention when it was deposited with the Secretary - General of the United
Nations in New York from September 1999 through August 2000; thereafter, the
new convention will remain open for accession.

Since the majority of the delegates who attended the conference signed the final
act, it seemed at that time that the New Convention would attract at least the
minimum ten signatures required to enter into force before the closing in August
2000. However, the new arrest convention did not enter into force until 14
September 2011, six months following the consent of the tenth state to be bound by
the convention which was deposited by Albania on 14 March 2011.

As of 17 October 2018 the states parties to the 1999 Arrest Convention are:
Albania, Algeria, Benin, Bulgaria, Congo, Ecuador, Estonia, Latvia, Liberia, Spain
and Syrian Arab Republic. Six of such states Algeria, Benin, Congo, Latvia, Spain
and Syrian Arab Republic were also parties to the 1952 Convention®,

Regarding the required actions to implement the 1999 Convention we shall
differentiate between the actions required by the states parties to the 1952
Convention and the actions required by all states, whether parties to the 1952
Convention or not.

The state parties to the 1952 Convention must denounce it before implementing the
1999 Convention for the purpose of avoiding a conflict between their obligations
under that convention and the 1999 Convention.

As indicated above six of the states parties to the 1999 Convention are also parties
to the 1952 Convention and thus they should have denounced the 1952 Convention
before the 1999 Convention entered into force. However, it appears that only Spain
has actually denounced the 1952 Convention on 28 March 2011 and consequently

33 United Nations treaty convention found on:
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XI1-
8&chapter=12&clang=_en (Website checked on October 17, 2018)
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that convention ceased to be binding on Spain as 0f18 March 2012, pursuant to
article 17 of the 1952 Convention which states that the denunciation of the 1952
Convention takes effect one year after the date on which notification thereof has
been received by the Belgian government.

As for the other states that are parties to both conventions and did not yet denounce
from the 1952 Convention, a conflict is conceivable between the two conventions
In these states specially in relation to the following matters:

(i)  The maritime claims upon which a ship may be arrested (since the list of
claims was expanded in the 1999 convention);

(i)  The situations in which the right of arrest may be exercised; and

(iii)  The protection of owners and demise charters of the arrested ships.

It is remarkable that Latvia, that is a party to both conventions, has adopted a
practical solution so that it will not have to denounce from the 1952 convention in
order to avoid the danger that the 1852 convention would not be applied on the
arrest of the Latvian ships in any of the neighboring states that are members of the
1952 convention34. Thus, Latvia has connected the application of either the 1952
convention or the 1999 convention with the flag the arrested ship flying according
to the following:

(i)  Ifit flies the flag of a state member of the 1999 conventions, this
convention would be applied,

(i) If it flies the flag of a state member of the 1952 convention, this
convention would be applied, and

(iii)  If it flies the flag of a state which is neither a member to the 1952
convention nor to the 1999 convention the Latvian Maritime Code would
apply (the provisions of the 1999 convention have been incorporated to
this code).

As for the actions required by all the states parties to the 1999 convention, whether
they are parties to the 1952 convention or not, they ought to check whether the
relevant national rules of procedure are drafted in a way that ensures the actual

% Berlingieri, Francesco, Berlingieri on Arrest of Ships Volume I1: A Commentary on the
1999 Arrest Convention, 6th Edition, Lloyd’s Shipping Law Library, Informa, United
Kingdom, 2017
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operation of the new uniform rules. In this regards, two situations may be
envisaged: (i) there may be national laws/rules that are in conflict with the rules of
the convention (this situation would become relevant only if under the national
rules the uniform rules do not prevail over the national rules), and (ii) there may be
the need for additional rules in order to implement the provisions of the convention
since the 1999 convention have referred to the national laws in different articles
such as article 2(4), article 3(3), article 4(1).....

A distinction must be made here between the different methods to implement / give
force to the 1999 convention. States parties to the convention may give it force
either by giving the convention the force of law (this method was used by Albania,
Ecuador and Spain to implement the obligation arising out of their accession to the
convention), or through enacting in whole or in part the provisions of the
convention in their domestic legislation; in this case the state ought to ensure that
the provisions of their national rules are not in conflict with those of the 1999
convention, and if they are they should amend them accordingly®.

It is important to note that there are several states that have adopted the provisions
of the 1999 convention without being parties to the convention such as:
Comunidad Andina, China, Russian Federation and Venezuela. Thus, such reaction
will affirm the importance of this convention in the maritime world in general and
the arrest of ships field in particular.

Finally, it should be noted that Lebanon have signed the 1952 convention on May
25, 1954%¢ but did not ratify it, as for the 1999 convention Lebanon did not sign or
ratify it, even though the matter of ship arrest was completely absent from the
Lebanese law. On the other hand, the United Kingdom is a party to the 1952
Convention on the Arrest of Seagoing Ships.

% Berlingieri, Francesco, Berlingieri on Arrest of Ships Volume 11: A Commentary on the
1999 Arrest Convention, 6th Edition, Lloyd’s Shipping Law Library, Informa, United
Kingdom, 2017

3 United Nations treaty convention found on:

https://treaties.un.org/pages/showDetails.aspx?0bjid=08000002801338ba (Website checked on
October 17, 2018)
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2- National Laws:

As indicated above, Lebanon is not party neither to the 1952 convention nor to the
1999 convention. Nor did the national maritime law (ie. Lebanese Maritime law)
adopt special rules that govern arrest of ships.

In reference to the Lebanese maritime law, articles 73 to 92 of the mentioned law
have regulated the issue of seizure of a ship in execution or satisfaction of a
judgment or other enforceable instruments; however, this law did not refer to the
possibility of placing a conservatory seizure executed to secure a claim (i.e. arrest
of a ship to secure a claim).

In view of the fact that the rules of arrest were not regulated by the Lebanese
maritime law, the general rules and laws governing this matter shall be reviewed to
determine the possibility of arresting a ship to secure a claim in Lebanon.

a- The Lebanese Code of Civil Procedures:

The Code of Civil Procedures sets forth Title Il of the Third Book (articles 866 to
876) for the conservatory seizure matter. However, those articles only specify the
mechanism of application of arrest such as stipulating the competent authority,
affecting the arrest, conditions, consequences of the arrest, methods of appeal,
release, in addition to other enforcement mechanisms®’. The conservatory seizure
in Lebanon is based on the principle of seizure of the debtor’s assets that we will
address later.

It should be noted that article 866 of the code of civil procedures states
unequivocally the assets that may not be seized without referring to ships and thus
ships may be subject to conservatory seizure in Lebanon.

b- Senior Court Act 1981

As stated previously, England have ratified the 1952 Arrest Convention without
giving it force of law, but have enacted part of its provisions in the Administration
of Justice Act 1956 first and subsequently in the Supreme Court Act 1981 which
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was renamed later by the Constitutional Reform Act in 2005 to Senior Court Act
1981.

Even though the mentioned Acts were enacted with the aim of giving effect to the
1952 Arrest Convention in the English Law, some differences between the 1952
Convention and the English Acts can be found.

Ship arrest in England is available only in the context of an action in rem; section
20 of the SCA 1981 sets out the types of claims for which the ship may be arrested.
In order to bring an action in rem against the ship in connection with which the
claim arises, it is necessary to issue an in rem claim and to effect service thereof in
one of the ways prescribed in rule 3.6 of the Admiralty Claims Practice Direction
and to this effect the ship must be within the jurisdiction of the High Court.
According to section 20(7) of the SCA, Admiralty jurisdiction is exercisable in
relation to all ships, whether British or not and whether registered or not and
wherever the residence or domicile of their owners may be®,

In addition to the Senior Court Act 1981, other procedural rules were required to
fully implement the 1952 Arrest Convention such as the Civil Procedure Rule.
Even though those rules were not specifically designed to implement the 1952
Arrest convention, they are directly relevant to arrest actions by setting out the
appropriate procedures for the arrest of ships in England®®.

3- Legal Principles:

a-The principle of Seizure of the debtor’s assets:

In most civil law legislations, the creditor is entitled to arrest all of his debtor’s
assets to secure his claim and guarantee the settlement of his debt; the legal
framework of this arrest is the principle of comprehensive pledge of the assets of
the debtor.

3 Berlingieri, Francesco, Berlingieri on Arrest of Ships, 5th Edition, Lloyd’s Shipping Law
Library, Informa, United Kingdom, 2011

39 Gaskell, Nicholas, Christodoulou Dimitrios, Implementation of the 1952 Arrest Convention
Questionnaire, September 1999.
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This principle had been adopted by the Lebanese legislator in the code of
obligations and contracts article 268 which states:

“The creditor has a right of comprehensive pledge, not only on his debtor’s
chattels, taken separately, but on this debtor’s very patrimony, taken in its entirety.

This right, which makes the creditor his debtor’s unqualified rightful claimant does
not, by itself, confer on him either the right to sue or the right of preference: all
unsecured creditors are, in principle, placed on an equal footing without distinction
due to the date of creation of their rights, reservation being made to the legitimate
causes of preference, proceeding from the law or the covenant.”*

According to the above article, the total assets of the debtor shall be considered as
a guarantee towards the creditor for the settlement of his obligations.

The right to arrest is an effective method used by the creditor to overcome the
debtor’s abstention from carrying out his obligations. However, this right may only
be exercised by the creditor when he has fulfilled all his obligations towards the
debtor, despite that, the debtor has refrained from executing his obligation in kind.

For the implementation of this right, the law did not differentiate between
creditors; all creditors are equally granted this right regardless of the source of the
debtor’s obligation (i.e. there is no difference between creditors whose debts arose
out of agreements or omissions or quasi-delicts). Moreover, the creditor who have
secured his debt with a mortgage or lien may also exercise the right to arrest as an
additional security for his debt.

In reference to article 269 of the code of obligations and contracts*, one of the
most important features of the comprehensive pledge is granting the creditor a
fundamental right, which is the right of force sale of the debtor’s assets, in addition
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to secondary measures used by the creditor to reserve his rights (ie. Conservatory
and intermediary measures).

The conservatory seizure is one of the secondary measures that article 269 referred
to and which the creditor may plead to reserve his rights and secure his claim prior
to the issuance of the final judgment. The creditor may, through this measure,
preserve the debtor’s assets from being decreased or lost due to the debtor’s fraud,
collusion or negligence and thus enabling him to pursue execution on such assets
when a judgment is issued.

Accordingly, the conservatory seizure is a method upon which the creditor
exercises his right to comprehensive pledge; this was also assured by the
jurisprudence*?,

It should be noted that the following rights shall be excluded from the scope of the
comprehensive pledge of the debtor’s assets:

1- Personal rights that have no monetary value (eg. Right of reputation, honor
and dignity, political rights, liberty, freedom of thought...)

2- Rights that have a financial value but are attached to the personality of its
owner (eg. Intellectual property rights, family souvenirs provided that their
financial value does not by far exceed their sentimental value...).

3- Assets excluded from the arrest by the Law especially those listed in articles
866 of the code of civil procedures.

Whereas ships do not fall within any of the categories stated above, this indicates
that ships are included in the scope of comprehensive pledge and may be seized by
the creditor (whether conservatory or executional seizure). This may also be
confirmed by the Lebanese maritime law which regulates the seizure of a ship in
execution of a judgment.

Finally, it is remarkable to state that unlike the English law, the Lebanese law
follows the Civil Law system in which there is no such concept of action in rem.
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All claims, including ship arrest should be brought in personam (i.e. the action is
based on personal liability of the defendant). The distinction between the action in
rem and the action in personam will be discussed in the following section.

b- Principle of Action in rem:

I-  Development of the concept of the action in rem:

The word “action in rem” is originally taken from the Latin word “in rem” which
means ‘“‘against the thing”.

The roots of the English Admiralty in rem actions are derived, according to the

opinion of many legal scholars, from the “processus contra contumacem” of the
Roman law which is a process of arresting the property to compel the appearance
of the defendant before the court where there is a claim to be settled against him.

The action in rem developed in England and became a dominant procedure in

Admiralty court in the 19" century due to the jurisdictional conflict between the
common law courts and the High Courts of Admiralty. The principle of action in
rem was the escape root for the Admiralty court to avoid the writs of prohibition
issued by the common law courts to limit the jurisdiction of the Admiralty court.

The jurisdiction of in rem action of Admiralty courts kept on developing and today
rights in rem are governed by the Senior Court Act 1981 as indicated above.

According to sections 20-24 of the Senior Court Act 1981, the in rem claims are
divided into two categories: claims that are truly in rem and non-truly in rem
claims. Claims that are truly in rem can be brought against the ship in connection
with which the claim in question arises without consideration of who is the
beneficial owner of the ship at the time when the claim form is issued, or who
would be liable in personam when the action arose. The claims that are truly in rem
are listed in sections 21(2), 21(3), 20(2)(a), (b), (c) and (s); (for example: any claim
to the possession or ownership of a ship or to the ownership of any share
therein;any question arising between the co-owners of a ship as to possession,
employment or earning of the ship, any claim in respect of a mortgage of or charge
on a ship or any share therein...). On the other hand, showing the in personam link
Is essential when a non-truly in rem claim is brought against the ship according to
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section 21(4) of SCA 1981. The claims that are non-truly in rem are listed under
SCA 1981 sections 20(2) (e) to (r)43; (for example: any claim arising out of
bottomry; any claim for loss of or damage to goods carried in a ship; any claim
arising out of any agreement relating to the carriage of goods in a ship or to the use
or hire of a ship...).

ili-  Nature of the action in rem:

Two theoretical approaches were adopted in the context of the nature of action in
rem, the personification and the procedural theories.

The personification theory considers the action in rem as an action against the res
with the res being the defendant in the claim. Accordingly, the action in rem will
be independent from any action against the owner of the res. This theory was
adopted by the United States during the 19" and 20" century. However, the United
States is virtually alone in its retention of the personification theory while other
nations have repudiated it*.

According to the procedural theory, the purpose of the action in rem is to compel
the debtor to appear before the court and the seizure of his assets was considered as
a powerful weapon to guarantee his appearance. The procedural theory was widely
accepted in the English Admiralty courts and was adopted for over 40 years®.
However, the traditional English view for the nature of the action in rem was
abandoned because of a case of critical importance “The Bold Buccleugh [1852]
Moo PC 267”. In this case, the English jurisdiction confirmed that the action in
rem was not a procedural device for obtaining personal jurisdiction over the
owners of the ship but rather a proceeding directly against the res.

Accordingly, the action in rem is considered today as a proceeding against the res
where the res may be arrested and then sold by the court to meet the plaintiff’s
claim and thus satisfying the claimant’s demands out of the res. It is important to

43 Haifeng, Lin, A Comparative Study on the Legal System of Arrest of Ships in China,
World Maritime University, Dalian, China, 2005-2006

44 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of Law on Maritime Claimant, Lund
University, Sweden, 2010

®1BID
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note that the ship is not the only res upon which an action in rem could be taken; in
some cases the action in rem could be against the cargo and the freight also.

lii-  Distinction between action in rem and action in personam:

An action in personam is an action based on personal liability that can lead to a
judgement against the defendant. Such action is similar to actions in contracts or in
tort where it is necessary to identify the liability of the person who was personally
liable at the time when the action arose. All actions requiring a person to take or
refrain from taking an action are considered actions in rem.

On the other hand, an action in rem is a proceeding against the res. The action in
rem is initiated through the arrest of the ship proceeded against, followed by forced
sale of the ship when necessary. Thus, the claimant’s demands would be satisfied
out of the proceeds of the sale.

iv-  Advantages of action in rem:

The action in rem has gained popularity among maritime claimants for being a
more easy and convenient proceeding. Not only does the action in rem help in
avoiding many difficulties and disadvantages inherited in an action in personam,
but also it can bring effective results which cannot be obtained in an action in
personam. The action in rem has proved since its issuing in the English court of
Admiralty strong effectiveness and sufficiency in securing the needs of the
claimant and helping him to settle his dispute.

The action in rem has three main advantages: First, the action in personam depends
completely on the ability of the plaintiff to serve properly and effectively a claim
form on the defendant. If both the plaintiff and the defendant are in the same
jurisdiction, this will unlikely cause a problem, but may create obstacles when they
are in different jurisdictions. Ships, on the other hand, continuously sail between
different jurisdictions which allows the defendant to sue the ship in rem in different
jurisdictions. Second, the action in rem represents a way of finding jurisdiction
whether the res / ship-owner was available or not. Finally, the action in rem
provides the claimant with a pre-judgment security“®.

46 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of Law on Maritime Claimant, Lund
University, Sweden, 2010
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Chapter 2: Scope of Application:

In general, all ships owned by the debtor may be arrested to secure any of his
claims regardless of the ship’s destination or the loaded cargo, provided that the
claim is prima facie proven to be serious and grounded. However, the law have
excluded a group of ships from the scope of the arrest due to their special nature.

In the below paragraphs we will be discussing the ships that may be arrested, ships
excluded from the arrest and the debts upon which the ship may be arrested.

A- Ships that may be arrested:

1- Arrest of the Guilty or Responsible Ship:

In Principle, the arrest is enforceable by the claimant on the particular ship in
respect of which the claim arose. The arrest in this case shall include anything
belonging to the owner which is on board of the ship for the accomplishment of the
voyage on which it is engaged in.

In this context, Sheen J stated in “The Silia” that “in the context of an action in rem
the word ship includes all property on board of the ship other than which is owned

by someone other than the owner of the ship”.*’

2- Sister Ship Arrest:

The term “Sister Ship” is used to refer to a ship built to the same technical
specifications as another ship. However, in the legal context, the terms refer to two
or more ships which are or deemed to be, in common registered ownership, as

47 Berlingieri, Francesco, Berlingieri on Arrest of Ships, 5th Edition, Lloyd’s Shipping Law
Library, Informa, United Kingdom, 2011
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distinct from ownership in separate special purpose vehicle (“SPV”’) companies
with a common parent or ultimate beneficial owner?,

Sister-Ship Arrest relates to a situation where legal action is taken against any ship
in a fleet of vessels belonging to the same owner as the vessel that actually caused
the loss or damage. This is so because, for a lawful arrest to be effected, the vessel
has to be within the jurisdictional competence of the arresting state and since ships
are transient objects the responsible ship might be out of reach before the arrest is

perfected; thus, the claimant may take action against the sister-ship.

Under the Lebanese law, the application of arrest should be directed against the
person or party responsible for the debt since as indicated above, (i) claims in
Lebanon should be brought in personam, and (ii) the arrest is based on the
principle of seizure of the debtor’s assets adopted by the Code of Obligations and
Contracts and the Code of Civil Procedures.

The practical translation of this principle is granting the creditor the right to request
the conservatory seizure of any or all his debtor’s assets including all movable and
immovable properties except for the assets that the law have prohibited their arrest.

Therefore, the arrest of a sister ship is generally possible provided that both ships
are owned by the same person (i.e. the debtor of the arresting party).

As for the English law, the sister-ship provisions are found in section 21 (4) which
is very similar to article 3(4) of the 1952 Arrest Convention®.

48 Watson, Farley & Williams Law Firm, Maritime Briefing, Sister Ship Arrest, April 2013,
found on http://www.wfw.com/wp-content/uploads/2015/01/WFW-SisterShipArrest.pdf

49 Article 3 of the International Convention Relating to the Arrest of Sea-Going
Ships (Brussels, May 10, 1952):

(1) Subject to the provisions of para. (4) of this article and of article 10, a claimant may arrest
either the particular ship in respect of which the maritime claim arose, or any other ship which is
owned by the person who was, at the time when the maritime claim arose, the owner of the
particular ship, even though the ship arrested be ready to sail; but no ship, other than the
particular ship in respect of which the claim arose, may be arrested in respect of any of the
maritime claims enumerated in article 1, (0), (p) or (q).
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Section 21(4) of the SCA 1981 provides as follow:
Section 21(4)

“.... An action in rem may (whether or not the claim gives rise to maritime lien on
that ship) be brought in the High Court against:

(i)  That ship, if at the time when the action is brought the relevant person is
either the beneficial owner of that ship as respect all the shares in it or the
charterer of it under a charter by demise; or

(i) Any other ship of which, at the time when the action is brought, the
relevant person is the beneficial owner as respects all the shares in it.”

It is remarkable to see the section 21 (4) (ii)of the SCA 1981, that permits the
arrest of other ships (sister-ships), did not fully comply with the 1952 convention
in covering all claims while the SCA 1981 used the word relevant person which is
an indication to the liable person on a claim in personam.

It is noticeable also that the SCA 1981has enacted the 1952 Arrest Convention so
as to make “the time at which the action is brought “ (i.e. the time of issuance of
the claim form) the significant moment for the purpose of ascertaining whether the
sister-ship is owned by the guilty owner. This means that a right of arrest will not
be defeated by a change of ownership after the claim form has been issued but
before the arrest of the guilty or sister-ship®.

Therefore, and based on the above provisions, the arrest of sister- ships is
permitted by the Lebanese law and the English law. However, according to both
laws ships shall be deemed to be in the same ownership when all the shares therein
are owned by the same person.

(2) Ships shall be deemed to be in the same ownership when all the shares therein are owned by
the same person or persons.

50 Watson, Farley & Williams Law Firm, Maritime Briefing, Sister Ship Arrest, April 2013,
found on http://www.wfw.com/wp-content/uploads/2015/01/WFW-SisterShipArrest.pdf
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The above provision limits the sister-ship arrest only to ships in the same legal
ownership as the guilty ship rather than extending the right of arrest to all sister-
ships legally or beneficially owned at the time of the arrest by the owner of the
guilty ship.

As a result of the above, ship owners devised a new tactic to circumvent the sister-
ship concept. The trick/tactic consists of the formation of owning companies in
respect of each and every single vessel within the same fleet; this strategy is called
“single-ship companies”. Today, many fleets of ships operate within large ship
owning groups owned and controlled by the same parent corporation or holding
company, but with each ship in the fleet or group owned by / registered in the
name of a separate single ship company. This strategy makes it impossible for a
claimant to arrest any of these ships under the sister-ship arrest provisions because
they are owned by different corporate entity, even though they all have the same
beneficial owner which is the parent corporation or the holding company®,

However, to broaden the scope of sister-ship arrest and remedy the above
mentioned problem, it is possible in certain circumstances under the English Law
to arrest sister-ships by piercing the corporate veil or disregarding sham sale if
there has been a sham transfer of the ship in order to avoid liability. The word
“sham” was defined by Lord Diplock in “The Snock vs. London and West Riding
Investment Ltd. (1967) 1A11ER518 as follows:

“.... It means acts done or documents executed by the parties to the “Sham” which
are intended by them to give to third parties or to the court the appearance of
creating between the parties legal rights and obligations different from the actual
legal rights and obligations (if any) which the parties intend to create. However, for
the acts or documents to be a “sham”, all the parties thereto must have a common
intention that the acts or documents are not to create the legal rights and
obligations which they give the appearance of creating.

o Examples for piercing the corporate veil by the High Court of Admiralty: In
the case of the Saudi Prince (1982) 2 Lloyd’s Law Report 255, the cargo
claimants arrested the vessel “Saudi Prince” which was deemed to be the
sister-ship of the ship carrying the cargo suffering damage to enforce their

51 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of law on Maritime Claimant, Lund
University, 2010
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claims. Mr. Orri, the owner of the carrying vessel sought to set aside the
arrest as he alleged that before the writ was issued the “Saudi Prince” had
been transferred to another new company. Evidence showed that the new
ship owning company had not properly been incorporated, as the
shareholders had not paid the money of shares under the circumstances that
the ship is transferred for value. So, the corporate veil was pierced and Mr.
Orri was the true beneficial owner. Nevertheless, the one ship company
structure used by the ship owners to limit liability are fully legitimate as
held in the case of the Maritime Trader (1981) 2 Lloyd’s Rep. 153 and such
a structure shall not be deemed as a fraud to justify the lifting of corporate
veil. So, it is not always the case that if there is a transfer of the ship in order
to corporate different registered owning companies, the court shall go to lift
the corporate veil. The court shall lift the corporate veil if evidence shows
that the transfer is a sham one, and thus the previous owner will be liable®.

Similar practices are applied in Lebanon; however, judges tend not to allow
piercing of corporate veil except in rare circumstances where the arresting party
was able to prove the fictitious character of the company®3,

Finally, it is important to refer to the arrest of the associated ships, which is remedy
introduced by South Africa in the Admiralty Jurisdiction regulation Act No. 105 of
1983, to combat the proliferation of single-ship companies and reinforce the
provisions of sister-ship arrest that have been defeated, since the conclusion of the
1952 conventions, by the single-ship companies strategy.

Section 3(6) of the AJRA provides as follows:

“... an action in rem in respect of a maritime claim may be brought by the arrest of
an associated ship instead of the ship in respect of which the maritime claim
arose...”

%2 Haifeng, Lin, A Comparative Study on the Legal System of Arrest of Ships in China,
World Maritime University, Dalian, China, 2005-2006

%3 Baroudi, Jean, Ship Arrest in Practice, ShipArrested.com, Ship Arrest in Lebanon, eleventh
edition, 2018.
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Section 3(7) provides that for the purpose of subsection (6) an associated ship
means a ship, other than a ship in respect of which the maritime claim arose:

(i)  owned, at the time when the action is commenced, by the person who
was the ownr of the ship concerned at the time when the maritime claim
arose; or

(i)  owned, at the time when the action is commenced, bu a person who
controlled the company who owned the ship concerned when the
maritime claim arose; or

(ili)  owned, at the time when the action is commenced , by a company which
Is controlled by a person who owned the ship concerned, or controlled
the company which owned the ship concerned, when the maritime claim
arose.

A person shall be deemed to control a company if he has power, directly or
indirectly, to control the company.”*

It would seem from the above provisions that adopting rules that allow the arrest of
associated ships is more effective than lifting the corporate veil to inforce the
sister-ship arrest.

In this regards, it is notable that the arrest of associated ships in Lebanon may
succeed (although chances of success are minimal) only if it is possible to prove
the close link between the two companies/entities, though if the arrest was applied
the judge might release the ship if a challenge by the actual registered owner of the
arrested ship was submitted™.

3- Chartered ships:

In Lebanon, neither the law nor the doctrine and jurisprudence have addressed the
possibility of having the ship arrested by the charterer’s creditor. However,

% QOkaoli, Stanley Onyebuchi, Arrest of Ships: Impact of law on Maritime Claimant, Lund
University, 2010

% Baroudi, Jean, Ship Arrest in Practice, ShipArrested.com, Ship Arrest in Lebanon, eleventh
edition, 2018.
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whereas the arrest in Lebanon is based on the principle of seizure of the debtor’s
assets which limits the creditor’s right of arrest to the debtor’s assets and may not
be extended to any other assets. Therefore, it is practically not possible to arrest the
chartered ship by the charterer’s creditor since the ship in this case is not owned by
the debtor but rather is a part of the owner’s patrimony and thus it may not be
included in the arrest of the debtor’s assets.

As for the English law, the possibility of arresting a chartered ship are addressed in
section 21 (4) which is similar to article 3(4) of the 1952 Arrest Convention®®.

Section 21(4) states: “in the case of any such claim as mentioned in section
20(2)(e) to (r) where

(a) the claim arose in connection with the ship, and

(b) the person who would be liable on the claim in an action in personam (the
relevant person) was, when the cause of action arose, the owner or charterer of, or
in possession or in control of the ship,

an action in rem may be brought in the high court against:

(a) that ship, if at the time when the action is brought the relevant person is either
the beneficial owner of that ship as respect all the shares in it or the charterer of
it under a charter by demise; or

(b) any other ship of which at the time when the action is brought, the relevant
person is the beneficial owner as respect all the shares in it.”’

% Article 3 (4) of the International Convention Relating to the Arrest of Sea-Going
Ships (Brussels, May 10, 1952):

When in the case of a charter by demise of a ship the charterer and not the registered owner is
liable in respect of a maritime claim relating to that ship, the claimant may arrest such ship or
any other ship in the ownership of the charterer by demise, subject to the provisions of this
Convention, but no other ship in the ownership of the registered owner shall be liable to arrest in
respect of such maritime claim. The provisions of this paragraph shall apply to any case in which
a person other than the registered owner of a ship is liable in respect of a maritime claim relating
to that ship.

57 Gaskell, Nicholas, Christodoulou Dimitrios, Implementation of the 1952 Arrest Convention
Questionnaire, September 1999.
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Accordingly, a bareboat-chartered ship may be arrested under the provisions of the
above-mentioned article for a claim for which the bareboat charter is contractually
liable.

In contrast to the position of the bareboat charterer, a claimant with a maritime
claim against the time or voyage charterer cannot arrest the guilty ship that belongs
to an innocent operator. However, the claimant may arrest other ships which are in
the registered ownership of the time or voyage charterer.

The different positions adopted for the arrest of a bareboat-chartered ship and time
or voyage chartered ships is due to the different nature of each agreement.

A time chartered agreement is an agreement upon which the charterers agree to
hire from the ship owner a named vessel, of specified technical characteristics, for
an agreed period of time, for the charterer’s purposes subject to agreed restrictions.
During the charter period, the ship owner will operate the ship technically and thus
will be responsible for the ship’s running expenses i.e. manning, repairs and
maintenance, stores, master’s and crew’s wages, hull and machinery insurance,
etc... While the charterer’s responsibility is limited to the commercial operation of
the ship.

On the other hand, a bareboat charter agreement is an agreement upon which the
ship owner puts the ship at the complete disposal of the charterer where he will
have commercial and technical responsibility for the ship including the settlement
of all costs and expenses. In addition to that, a bareboat charter agreement will
mostly be hinged to a purchase option after expiry of the charter or during the hire
period. (Hire payments may include instalments of the purchase price, and transfer
of ownership may follow the final instalment). Thus, the charterer in such
agreements will be replacing the owner.

4- Ready-to-sail Ships:

The ship is considered “ready-to-sail” when the captain obtains all required
documentation for the sail in addition to having sufficient bunker supply to cover
its trip and the ship is situated at the port’s dock ready to proceed with its sail

Article 860 section 19 of the code of civil procedures®®, prior to its amendment,
used to permit the arrest of ready to sail ships only for debts related to the voyage

A ) g e g W Jas o 8l aie I )] e Jand) elal) 5 gan Yl Ji8 19 38 860 salall 58
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to be carried out by the mentioned ship. Arrest of ready to sail ships for a debt that
was not related to that specific voyage was prohibited.

However, this provision was repealed by the Legislative Decree No. 20/1985;
accordingly, after this amendment, the arrest of ready to sale ships have become
permitted regardless of the nature of the debt and whether related to the voyage to
be carried out or not®®.

As for the English law, even though article 3(1) of the 1952 convention have
explicitly allowed the arrest of ready to sail ships, section 21(4) of the SCA 1981
which resembles article 3(1) of the convention did not mention if a ship could be
arrested even though it is ready-to-sail.

B-Ships excluded from the arrest:

The law have excluded the following ships from the scope of the arrest for special
considerations related to the public order, public interest and the provision of
public facilities:

1- Government ships and warships:

Government ships, whether warships or ships dedicated for providing public
facilities are excluded from the scope of the arrest based on section 1 of article 860
of the code of civil procedures, which states:

“No seizure may be executed on the assets that the law have prohibited it’s seizure
as well as the following assets:

1-Assets owned by the state and other public sectors.”
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The reason for this prohibition lies in the fact that the State and other public
authorities provide public facilities that can not be paralyzed by the arrest. In
addition to that, those entities are solvent at all times, which means that the fear
from insolvency should not exist and thus the creditor does not need to secure his
claim for such debts®-.

Moreover, the state and other public authorities are not subject to the general
execution procedures stated in the code of civil procedures but rather to special
rules regulated by the law of general accounting®?. The application of those special
rules is a must and any agreement to the contrary shall be deemed as violation to
the public order; thus no exception shall be acceptable in this regards.

It is notable that the Lebanese legislator does not distinguish between government
ships used to serve a public facility and commercial ships owned by the
government, where the latter are also excluded from the scope of the arrest based
on the rules stated above® (i.e. the general execution rules shall not apply to the
state).

Similarly, the English law have excluded warships and government ships from the
scope of the arrest. Even though the 1952 Arrest Convention did not exclude in any
of its articles from the scope of the convention the arrest of warships and
government ships, reservations were made by the United Kingdom when ratifying
the 1952 arrest convention so that not to apply the provisions of the convention to
warships or vessels owned by or in the service of the state.
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“... subject to the following reservations:

(1) The government of the United Kingdom of Great Britain and Northern
Ireland reserve the right not to apply the provisions of the said convention to
warships or to vessels owned by or in the service of a state.

(2) The government of the United Kingdom of Great Britain and Northern
Ireland reserve the right in extending the said convention to any of the
territories of whose international relations they are responsible to make such
extension subject to the reservations provided for in Article X of the said
convention.”%

However, in contrast to the Lebanese law, commercial ships and other government
ships used for business and owned by the government are included in the scope of
the arrest. In this regards, sections 29 & 38 of the Crown Immunity Act 1947
prevents any proceedings in rem towards ships belonging to the English Crown
and the cargo or goods on the board of such ships if they are not of a commercial
type or used for business. This protection was also confirmed by section 24(2) of
the SCA 1981.%°

This distinction is due to the different roles of commercial and non-commercial
government ships. While non-commercial government ships’ role is to provide
public facilities and serve the public interest, commercial government ships role is
limited to trading and undergoing business activities (which is similar to the role of
private ships). Therefore, the government in such a case is ought to submit to the
same legal actions and claims as any other ship owner and shall not enjoy judicial
immunity or protection other than those granted to private commercial ships.

Accordingly, for the above-mentioned reasons, Lebanon should have distinguished
between commercial and non- commercial ships as they did for foreign
government ships as we will see in the following section.

64 https://www.i-law.com/ilaw/doc/view.htm?id=131572

8 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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It should be noted finally that the English law’s view in this regard is similar to
what is adopted by the 1999 convention, which excluded explicitly in article 8(2)
from its scope the arrest of warships and government ships. Article 8(2) of the
1999 convention states “this convention shall not apply to any warship, naval
auxiliary, or other ships owned or operated by a state and used, for the time being,
only on government non-commercial services”.

2- Ships owned by Foreign Governments:

Similar to the case of Lebanese governmental ships, ships owned by foreign states
are excluded from the scope of arrest provided that those ships belong to a
sovereign state, as stated in section 2 of article 860 of the code of civil
procedures®.

However, according to the above-mentioned article, the arrest of ships owned by
foreign states is allowed when the transaction made is governed by private law.
Accordingly, commercial ships belonging to a foreign State may be arrested based
on the above exception.

In this regards, similar approach was made by the English law under the State
Immunity Act 1978 section 10(1)(2)(3) which prevents any proceedings in rem
towards ships belonging to foreign governments if they are not of a commercial
type or used for business. Action in personam will be permissible in claims when
the cargo carried out by the state ship is used for commercial reasons as stated in
section 10(4)(b).%’

Paragraph 6.2(7) of the Admiralty Practice Direction 49F provides that no warrant

of arrest will be issued against a ship owned by a state where, by any convention or
treaty, the United Kingdom has undertaken to minimize the possibility to arrest the
ship of that state until notice has been served on a consular officer at the consular
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67 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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office at the state in London or the port at which it is intended to cause the ship to
be arrested and a copy of the notice is exhibited to the declaration filed.%®

3- Fishing Boats:

According to article 860, section 11 of the code of civil procedures, the debtor’s
tools and books required for his profession may not be subject to conservatory
seizure when their value does not exceed two million Lebanese pounds and in this
regards, the debtor is entitled to choose the tools and books he wishes to reserve®.
Thus, fishing boats, being part of the debtor’s tools required for his profession,
shall be excluded from the arrest when the value of the mentioned boat does not
exceed two million Lebanese pounds; however, if the value of such boats/ships
exceeds two millions Lebanese pounds the creditor may demand its arrest.

It is noticeable that neither the English law nor the international conventions have
set similar rules in relation to fishing boats. The reason behind this exclusion might
be due to the fact that the main concern of the English law and the conventions are
commercial ships that carry on international trade rather than small fishing boats
used within the borders of one jurisdiction.

4- Mail ships:

Mail ships are excluded from the scope of arrest through international conventions
that Lebanon has ratified. The reason behind excluding such ships from the arrest
Is that even though mail ships are owned by private sector companies, they
provide a public facility and thus in this regards they shall be treated as
government ships and other public assets’™.

Although the role of mail ships in providing public facilities could not be argued,
no similar provisions are found in the English law.

88 Gaskell, Nicholas, Christodoulou Dimitrios, Implementation of the 1952 Arrest Convention
Questionnaire, September 1999.
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C- Debts upon which the arrest may be placed:

1- Nature of the Debt:

Similar to the view that was adopted by the civil law countries before the arrest
conventions came into force, a ship in Lebanon could be arrested as security for
any claim whether maritime or not.

According to article 866 of the code of civil procedures™, a creditor is entitled to
place a conservatory seizure on his debtor’s assets regardless of the nature of the
debt or claim. This principle also applies in relation to Arrest of ships.

In contrast, the arrest of ships in England is purely maritime* where the arrest is
available only whenever an action in rem against the ship or res is available, i.e.
ships could be arrested in respect of maritime claims only.

The phrase “maritime claim” is used in the 1952 and 1999 arrest conventions as
the general label describing all the claims in relation to which a ship may be
arrested under the Convention. *In English law, the phrase has no technical
definition but in this frame, it is used to describe those claims which are within the
Admiralty jurisdiction of the High Court.

Avrticle 20(2) of the SCA 1981 listed 19 types of maritime claims in respect of
which a ship may be arrested. The claims listed in the mentioned article are almost
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the same as the list of maritime claims stated in article 1(1) of the 1952
convention’?, though the wording is not identical 3.

The claims listed in section 20(2) SCA include claims related to the possession or
ownership of the ship, mortgage on the ship, claims for damages done by or to a
ship, claims for loss of life or personal injury due to a defect in a ship, claims for
loss or damage to goods carried on a ship, other claims relating to the carriage of
goods on a ship, claims relating to the use or hire of a ship, claims for salvage,
towage and pilotage, claims for goods and materials supplied to a ship, claims in
respect of the construction or repair of a ship, claims by the master or crew for
wages, claims arising out of a general average act and claims arising out of
bottomry and collisions. The English law excludes from this list claims for

2 Article 1(1) of the International Convention Relating to the Arrest of Sea-Going
Ships (Brussels, May 10, 1952):

“maritime claim means, a claim arising out of one or more of the following:

(a) damage caused by any ship either in collision or otherwise;

(b) loss of life or personal injury caused by any ship or occurring in connection with the
operation of any ship;

(c) salvage;

(d) agreement relating to the use or hire of any ship whether by charter-party or otherwise;
(e) agreement relating to the carriage of goods in any ship whether by charter-party or otherwise;
(F) loss of or damage to goods including baggage carried in any ship;

(9) general average;

(h) bottomry;

(i) towage;

(J) pilotage;

(K) goods or materials wherever supplied to a ship for her operation or maintenance;

(1) construction, repair or equipment of any ship or dock charges and dues;

(m) wages of Masters, Officers, or crew;

(n) Master's disbursements, including disbursements made by shippers, charterers or agent on
behalf of a ship or her owner;

(o) disputes as to the title to or ownership of any ship;

(p) disputes between co-owners of any ship as to the ownership, possession, employment, or
earnings of that ship;

(g) the mortgage or hypothecation of any ship.”

3 Gaskell, Nicholas, Christodoulou Dimitrios, Implementation of the 1952 Arrest Convention
Questionnaire, September 1999
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insurance premiums and legal costs, where the arrest is not available for such
claims.™

It is notable that contrary to the 1952 arrest convention that distinguishes between
ships flying the flag of one of the contracting states and ships flying the flag of a
non-contracting state, the English law treats both English and foreign ships
equally.

Acrticle 8(2) of the 1952 arrest convention establishes that a ship flying the flag of a
non-contracting state may be arrested in the jurisdiction of any contracting state in
respect of any of the maritime claims enumerated in article 1 or of any other claim
for which the law of the contracting state permits arrest. As for the English law, a
ship in England may be arrested for maritime claims only whether the arrested
ships flies the English flag or a foreign flag.

It is important to refer here to the view of the 1999 convention in this regards. The
1999 convention has updated the list of maritime claims taking into consideration
the numerous dramatic changes that the international shipping has undergone. It
has increased the list of maritime claims to include 22 claims instead of 17. The
1999 convention have omitted the claim of bottomry and added the following
claims: claims for indemnification or other compensations in connection with
elimination of perils or preventive actions and claims in connection with polluting
the marine environment or similar actions regardless of whether they arose in
relation to international convention or any other regulations or agreements.

In addition to that the 1999 convention in articles 2(2)" and 8(1)® have erased the
double standards adopted by the 1952 convention and thus achieving more
uniformity in the field of arrest of ships.

2-Maritime Liens:

4 Moore, Lewis, Ship Arrest in Practice, ShipArrested.com, Ship Arrest in England & Wales,
eleventh edition, 2018.

7> Article 2(2) of the International convention on the Arrest of Ships Geneva 1999: “A ship
may be arrested in respect of a maritime claim but in respect of no other claim”.

76 Article 2(2) of the International convention on the Arrest of Ships Geneva 1999: “this
convention shall apply to any ship within the jurisdiction of any state party, whether or not that
ship is flying the flag of a state party”.
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Both the Lebanese law and the English law have adopted similar rules in relation
to maritime liens and granted the debtor the right to arrest a ship in relation to a
maritime lien.

Maritime liens are a category of maritime claims. Maritime liens were defined by
Professor Tetley as follow: “A traditional maritime lien is a secured right peculiar
to maritime law (the lex maritima). It’s a privilege against a property (a ship)
which attaches and gains priority without any court action or any deed or any
registration. It passes with the ship when the ship is sold to another owner, who
may not know of the existence of the lien.”’

According to the above definition, a maritime lien is a privileged claim upon
maritime property for services rendered to it or damaged by it. It arises from the
moment the event out of which the cause of action occurs i.e. the time of the
contract or tort. The maritime lien applies only to a group of maritime claims such
as seamen’s wages, master’s wages, master’s disbursements, salvage, damage,
collision and other maritime torts. A maritime lien is a right that arises
automatically without any formalities as long as it is connected to the ship or res.
Therefore, the maritime liens cannot be destroyed or eliminated even if the
ownership of the ship was transferred to another party; this means that the ship can
be arrested for the enforcement of a maritime lien even when the ship is sold.
Moreover, no registration or notice is required for maritime liens; thus, they were
known as secret or hidden rights.”

Lebanon is party to the international Convention for the Unification of Certain
Rules of Law relating to Maritime Liens and Mortgages; some of the rules stated in
this convention were enacted in the Lebanese Maritime law.

Maritime liens are recognized in the Lebanese Maritime law (articles 48-61).

" Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012

78 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of law on Maritime Claimant, Lund
University, 2010
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Article 487 of the mentioned law defines maritime liens as being a claim for:

1. Legal costs and expenses incurred in the common interest of the creditors;
port duties and taxes due on the ship;

2. Claims arising out of the contract of engagement of the master, crew and
other persons hired on board,;

3. Remuneration for assistance and salvage and the vessel’s contribution to
general average;

4. Indemnities for collision or other accident of navigation; indemnities for
personal injury to passengers and crew; indemnities for loss of or damage to
cargo or baggage;
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5. Claims resulting from contracts entered into or acts done by the master
outside the port of registry by virtue of his legal powers for the actual
maintenance of the vessel or the continuance of the voyage;

6. Damages due to charterers; and

7. Insurance premiums for policies covering the hull, fittings and gear of a
vessel due for the last voyage or the last insured period and up to a
maximum period of one year.

It is noticeable that the claims 1 till 5 are identical to those listed in article 2 of the
International convention related to maritime liens.

As for the English law, section 21(3) of the SCA 1981 constituted the jurisdiction
of the in rem action in order to enforce maritime liens. The English law limits
maritime liens to the following claims: seamen’s and master’s wages, bottomry,
salvage, damage, master’s disbursements and the respondentia. Maritime liens
have a priority in ranking over ship mortgages when it comes to judicial
procedures regarding the sale of the res.

3- Requirements of the debt:

In general, a ship may be arrested in Lebanon for any claim which a creditor has
against the ship-owner, provided that the claim is prima facie proven to be serious
and grounded. In other words, in order to arrest a ship, the ship-owner must be
responsible for the claimed debt.

Accordingly, in the below section we will address the requirements that the debt
must satisfy to arrest a ship in Lebanon.

It should be noted that the arrest under the English law is not subject to similar
requirement.

a-Serious and Grounded Debt:

Whereas the objective of the conservatory seizure is limited to securing the
creditor’s claim through safeguarding the debtor’s assets from any loss, abuse or
fraud by the debtor until a final judgment is issued and this arrest will not lead to
the force sale of the arrested assets. Therefore, the legislator does not require the
existence of a deed or document valid for enforcement to place the arrest, but
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rather it is sufficient for the claim, upon which the arrest will be based, to be
proven prima facie to be serious and grounded.

This principle was reflected in article 866 paragraph 2 of the code of civil
procedures which indicates that: if the debt was not proven by a deed valid for
enforcement, the head of the executional bureau may order the conservatory arrest
when evidences that prove the probable availability of the debt exist,

The head of the executional bureau dealing with conservatory arrest will normally
consider the application for the arrest of the ship on a prima facie basis and the
arrest will be rendered if the creditor submitted evidences that prove the possible
availability of the debt®..

In this regards, jurisprudence and doctrine have unanimously agreed that the head
of the executional bureau has full and absolute discretionary powers to determine
the existence of the debt and thus ordering the arrest; his decision in this regards is
not reviewed by the Supreme court® (Cassation court) unless there was an
intentional sabotage of the facts, documents and evidences upon which the judge
has based his decision®,

However, the assessment of the debt and presupposition of its existence cannot be
established on the temperamental state of the judge, but rather he shall base his
decision on the law and on serious, grounded and reliable evidences. For example,
the judge of the executional bureau may base his order to arrest on the bill of
lading duly drafted held by the creditor®* (as issued by a decision for the head of
the executional bureau in Beirut on 27/10/1979) or a letter of credit existing
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81 Baroudi, Jean, Ship Arrest in Practice, ShipArrested.com, Ship Arrest in Lebanon, eleventh
edition, 2018
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between the parties®. For instance, the Head of the executional bureau in Saida
have ruled in a decision issued on 8/2/1994 under the number 5/1994, the arrest of
a ship based on a letter of credit between the parties whereas there was no
disagreement between them on the existence of this letter and thus the debt was
considered by the court as serious and grounded. In this regards, the judge shall
take into consideration the rules of evidences stated in the code of civil procedures.

It should be noted finally that, even though the law did not require the existence of
a deed valid for enforcement to place a conservatory arrest, the creditor holder of
such deeds may seek placing a conservatory seizure on his debtor’s assets prior to
requesting the enforcement of his deed and the force sale of the ship if he believes
that such an action will be in his best interest®,

b-Mature Debt:

Article 866 paragraph 1 of the code of civil procedures®” indicates that the
conservatory arrest may not be placed for an immature debt or for a debt pending
on a condition that has not been yet fulfilled, except in the cases specified in article
111 of the code of obligations and contracts. Accordingly, the debt upon which the
arrest will be placed must be a matured and unconditional debt.
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It should be noted that article 866 of the code of civil procedures have excluded
from the scope of the arrest conditional debts referred to in article 9328 of the code
of obligation and contracts, since the enforcement of such debts is not accepted
until the fulfilment of the condition. On the other hand, a creditor may base his
request to arrest on a debt with suspensive condition (i.e. conditions referred to in
article 97 of the code of obligation and contracts®), since this condition does not
stop the execution of the debt but rather the creditor will be obliged to refund the
debtor in case the condition is met®.

As stated above, article 866 provided an exception where the creditor may request
placing a conservatory seizure for an immature debt in the case stated in article 111
of the code of obligation and contracts, which indicates:

The creditor for an immature debt may, even before the maturity date, to plead all
conservatory measures to maintain his right and request a security or other
guarantee, or to place a conservatory seizure on his debtor’s assets when there are
serious reasons to fear the insolvency, bankruptcy or abscond of the debtor®?.
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Accordingly, if the creditor was suspicious of the financial status of the debtor or
he fears his abscond, a conservatory seizure may be placed on the debtor’s assets
prior to the maturity of the debt if the creditor proves that his suspicions are based
on serious grounds. The assessment of the debtor’s status shall be established by
the head of the executional bureau.

c-Debt with a Specified amount or an amount which may be estimated:

It is generally accepted that the conservatory seizure may only be placed for a debt
with a specified amount. However, an exception to this principle was stated in
article 876 paragraph 2 of the code of civil procedures which granted the head of
the executional bureau the authority to estimate the amount of the debt upon which
the arrest will be made if the claimant had not specified such amount.

Article 867 paragraph 2 of the code of civil procedures® indicates that: in case the
amount of the debt is not specified, the head of the executional bureau shall
temporarily estimate the amount of the debt, his estimation shall include the
principle debt in addition to the due interests and the interests for additional year
plus any expected expenses.

The authority granted to the head of the executional bureau in this regards is an
exceptional authority that he may exercise only in the case of the absence of the
specification of the debt amount by the creditor requesting the arrest®. This
principle was confirmed by the jurisprudence in different decisions®, for example:
the decision issued by the court of Appeal number 966 dated October 19, 1995.
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In addition to that, the jurisprudence has stated that the head of executional bureau
Is entitled to amend the amount specified by the creditor since the law has granted
him the right to refuse placing the seizure®.

It should be noted that the reason behind granting the head of the executional
bureau the authority to estimate the amount of the debt is a necessity in the case of
transferring the conservatory seizure to an executional seizure and in case of the
force sale of the ship in relation to another case, to enable the court to reserve the
amount of the debt that must be kept outside the distribution process pending the
issuance of the judgment on the merits.

d-Cash Debt:

Avrticle 866 of the code of civil procedures did not expressly state that the debt
upon which the arrest is made must be a cash debt. Nevertheless, the jurisprudence
and doctrine agree that the conservatory seizure must only be made in relation to a
cash debt or a debt that may be estimated by a cash amount for example in the case
of a penalty clause or compensation for non-performance. This is justified by the
fact that the creditor might either choose to seek the performance in kind or the
compensation for non-performance but cannot seek the implementation of both
procedures®.

It should be noted finally that the conservatory seizure may only be placed in
relation to a debt which resulted from a legal obligation based on the principle that
no one may benefit from fraud, breach of law, morality or public order®’.
Moreover, the conservatory seizure may not be placed in relation to a natural debt
since the natural debt has no legal basis and hence does not give a right of action to
enforce its performance®.
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Part 2
Arrest of Ships

Practices, Procedures
and Impacts



Chapter 1: Practicalities of ship arrest:

After discussing the conditions requested by the law to arrest a ship in part 1, we
will analyze in this part the procedures undergone to arrest a ship and the post
arrest procedures (which includes the release of the ship, cancelation of the arrest
order, forced sale of the ship and the right of re-arrest and multiple arrest).

A- Exercise of the right to arrest:

1- Arrest Procedures:

In Lebanon, there are no special procedures for the arrest of ships; the procedures
undergone to request the arrest of a ship is similar to filing any other claim before
the executional bureau (i.e. through submitting a plea to the court). On the other
hand, the English law requests for effecting an arrest in England filling numerous
forms to the Admiralty court.

Accordingly, the arrest procedures in Lebanon and England will be discussed
consecutively.

a- In Lebanon:
The Lebanese legislator did not specify special procedures for the arrest of the
ship. The below procedures are based on what is practiced in courts.

The arrest procedure in Lebanon is relatively quick and direct. An application by
the claimant, through his attorney, shall be submitted to the execution bureau
(clerk’s office) that the ship to be arrested falls within its jurisdiction. The arrest
application shall include the following information:

e Name of the executional bureau to which the application is submitted;

e Name of the applicant requesting the arrest and name of the debtor;
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e Name of the ship to be arrested with specifying its flag, IMO registration
number, ownership, and port of registration;

e Name of the port where the ship is anchored;
e Name of the claimant’s attorney;

e Statement of the facts, which proves prima facie the existence of the debt;
and

e Date of submission of the application/writ.

The claimant must attach to his application all documents that support his claim
(eg. Bill of lading, freight agreement, cheques, promissory notes, etc...). Moreover,
all documents submitted in a foreign language must be translated to Arabic (the
official language of the Lebanese courts) by a sworn translator.

In addition to that, the power of attorney (POA) appointing the attorney must be
submitted with the application. The POA must be notarized and legalized by the
Lebanese embassy abroad, the Ministry of Foreign Affairs abroad and the Ministry
of Foreign Affairs in Beirut, if the POA was to be signed abroad.

Upon submitting the application, the file will be transferred to the head of the
execution bureau who will directly study the file and issue his order either in the
same day or as soon as possible thereafter. The head of the execution bureau will
either accept the arrest, reject the application, or issue an order of arrest
conditioned on the provision of the counter-security by the applicant / claimant
(the head of the execution bureau is granted discretionary powers in this regards).

After the issuance of the arrest order and settlement of the arrest fees (0.4% of the
claimed amount in addition to the fees of the execution officer), the order must be
notified to the head of the port authority to prevent the ship from sailing.

If the head of the execution bureau have rejected the arrest application, the
claimant may challenge his decision in this regards before the court of appeal
within 8 days from the notification date as indicated in article 868 paragraph 2 of
the code of civil procedures.
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In addition to the above, article 868 paragraph 2 have granted the debtor the right
to challenge the arrest order within 5 days from its notification date before the
judge of the execution bureau who issued the arrest order.

b- In England:

The procedure for the arrest of a ship in England is fairly straight forward. As
mentioned earlier, in England a ship can be arrested only in the context of the
action in rem. Thus, after issuing the claim form in an in rem claim the claimant
may submit to the Admiralty Marshall*® an application for an arrest warrant on
paper either before or after judgment (the electronic filing of the documents is not
available yet), and evidence must be filed showing that the claim falls within the
court’s Admiralty jurisdiction. The same position is applicable for a defendant who
wishes to arrest the ship to satisfy a counter claim since the defendant is in demand
for issuing the claim form in rem for himself to be eligible to make an application
for an arrest warrant according to part 61.5(1) of CPR (Civil Procedure Rules),

To execute an arrest, it is necessary to prepare the following court documents:

I- Claim form in rem (ADM1 — annexed): The claim form is a form that
gives details as to the nature of the claim. The in rem claim form serves
only for one ship; if more than one ship are listed in the claim form, the
form will serve only for the first ship listed while the others will not be
considered. The claim form must mention full details about the claim,

Lol il yal) el YU daitiall J gea¥) (3855 Algall & G SUE Saal) (alla o 0 a0 68
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100 The Admiralty Marshall is a court officer who presides over the administrative aspects of
arresting ships. (i.e. he/she will be in charge of the procedure of arrest, sale of the ship and
appraisal of the property in Admiralty proceedings.

101 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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however, if the necessary information were not mentioned in the
submitted form the plaintiff will have 75 days to submit the missing
information related to the claim. Moreover, the claim form must mention
the following information: details of the ship, name of the claimant, name
of the defendant, port where the ship is anchored, and particulars of the
claim. The importance of the claim form appears in case of any changes
in the ownership of the ship, the claim form will guarantee for the
claimant that his claim will not be defeated in case of the change of
ownership. The validity of the claim form is 12 months and could be
extended for additional 12 months.1%2

Ii-  Warrant of Arrest (ADM 9 — annexed): The warrant of arrest is the
request to the Admiralty Marshall to effect the arrest of the named ship.

li-  Undertaking to the Admiralty Marshall: An undertaking is necessary to
ensure that the fees of the Admiralty Marshall and all expenses incurred
by him in relation to (1) the procedure of the arrest, (2) for keeping the
ship under arrest (i.e. maintenance and custody of the ship) and (3) the
release of the ship are all covered.

iv-  Declaration in Support of the Application for the Warrant of Arrest
(ADMD5 — annexed): This document is required to confirm the nature of
the claim and details of the ship to be arrested. It will contain accurate
and declared facts about the claim, specify details about the ship and its
ownership, and the amount for which the security is sought for. It is
essential to verify this declaration by a statement of truth affirming that
the facts stated in the declaration are true.

The above mentioned documents are prepared by a Lawyer, certified by a
Notary and sent to the Court office exercising Admiralty jurisdiction.

Before an arrest is affected, the Admiralty Marshall must search the
caveat register to see if there are any cautions against arrest in force
regarding the ship to be arrested. A caution against arrest is an official
notice, filed with the Admiralty and Commercial Registry, undertaking to
provide security for any claim against the ship in consideration for the

102 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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ship not being arrested. If a caution against arrest was lodged the
caveator (the person who lodged the caution) must provide the amount
stated in the caution as security within 3 days of notice that the action has
begun. Even if a caution is in place, the ship can still be arrested if the
claimant provides adequate reasons for the arrest'®,

After issuing the warrant of Arrest, the Admiralty Marshall contacts the
relevant officer of H.M. Customs and Excise and instructs him to arrest
the ship. The arrest is achieved by serving the arrest warrant on the ship
under arrest, the warrant can be fixed outside the property or by giving
notice to the ship Master that the warrant has been issued on the ship.
Once arrested, the ship will be in the custody of the Admiralty Marshall
and the movement of the ship is restricted. Any attempt to move the
arrested ship by any person is considered as violation to the court’s order
and can lead to imprisonment or payment of a fine.

It is important to note finally that filling a request for arrest does not
include hearings.

2- Jurisdiction on the Merits:

Ship-related businessmen have always been particularly affected by jurisdictional
Issues since shipping by its nature involves contact with various countries, their
laws and their adjudicatory powers. Some of the most fiercely contested conflicts
of jurisdiction take place in shipping litigation and much effort and resources are
devoted to solve the jurisdictional dispute which in many cases become much more
important than the subject matter itself'%. (This can be seen in different judgments
in England such as “Spiliada Maritime Corp v Consulex Ltd (The Spiliada) [1987]
AC 460 (ML), and Golden Ocean Assurance and World Mariner Shipping SA v
Martin (The Golden Mariner) [1989] 2 Lloyds Rep 390 (QBD (comm))<%

103 yates, Scott, Ship Arrest in England and Wales, England

104 Abou-Nigm, Veronica Ruiz, The Arrest of Ships in Private International Law, 2011,
Oxford University Press Inc., New York, United States

105 In Spilianda Maritime Corp v Cansulex Ltd (The Spiliada) [1987] AC 460 (HL) it was made
clear by Staughton J (as he then was) at first instance that the decision as for the appropriate
forum will put one party or the other into a stronger negotiating position. The same reasoning
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However, the arrest of ships have played an important role that clears up this
conflict of jurisdiction through establishing jurisdictional basis under the
international conventions and some of the national laws upon which the
jurisdiction on the merits is based on the arrest of the ship within the jurisdiction.
Accordingly, we will display in the below paragraphs the role played by the Arrest
of ships in granting jurisdiction on the merits in the Lebanese law and in the
English law.

a- Jurisdiction on the merits in Lebanon:

Even though the creditor is granted the right to arrest any ship owned by the debtor
that is anchored in the Lebanese port irrespective of its flag pursuant to article 78
section 3 of the Code of Civil Procedures®; however, this does not mean that the
Lebanese courts will necessarily be competent to deal with the merits of the claim.
The substantive claim on the merit should be brought before the Lebanese courts
only when the requirements stated in article 74 et seq?’. of the Code of Civil
Procedure are satisfied (International Jurisdiction).

was followed in Golden Ocean Assurance and World Mariner Shipping SA v Martin (The
Goldean Mariner) [1989] 2 Lloyd’s Rep 390 (QBD (Comm)). Moreover, the jurisdictional issue
has become a prime concern within the European judicial area due to the ‘court first seized’ rule
(Art 27) of Council Regulation (EC) No 44/2001 of 22 December 2000 on Jurisdiction and the
Recognition and Engorcement of Judgements in Civil and Commercial Matters (Crussels | Reg)
[2001] OJL/12/3; see Jonathan Harris, ‘Understanding the English Response to the
Europeanisation of Private International Law’ (2008) 4 Journal of Private International Law 347
at 371.
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In practice, however, we see that the Lebanese courts are always competent to
determine the case upon its merits when the ship is arrested in Lebanon based on
article 78 section 1 of the Code of Civil Procedures. The mentioned article granted
the Lebanese courts jurisdiction to deal with the merits of a claim filed against a
Lebanese or foreign defendant who does not have a real or chosen domicile in
Lebanon when the case is related to a movable or immovable asset situated in
Lebanon'®, Whereas the arrested ship will be situated in Lebanon, the Lebanese
courts will have jurisdiction on the merits of the case.

b- Jurisdiction on the merits in the English law:

As indicated above, the claimant may not submit an application for the arrest in
England unless a claim form in an in rem claim was issued by the English
Admiralty Court. Therefore, the link between the arrest and action in rem does not
make the arrest a jurisdictional basis but instead the basis for the arrest is serving
an in rem claim.

In this regard, it is noticeable that the English law view contradicts the view of the
1952 convention.

Article 7(1) of the 1952 convention states:
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The courts of the country in which the arrest was made shall have jurisdiction to
determine the case upon its merits if the domestic law of the country in which the
arrest is made gives jurisdiction to such courts, or any of the following cases
namely:

(a) If the claimant has his habitual residence or principle place of business in the
country in which the arrest was made;

(b) If the claim arose in the country in which the arrest was made;

(c) If the claim concerns the voyage of the ship during which the arrest was
made;

(d) If the claim arose out of a collision or in circumstances covered by article 13
of the international convention for the unification of certain rules of law with
respect to collision between vessels, signed at Brussels on 23™ September
1910;

(e) If the claim is for salvage;

If the claim is upon a mortgage or hypothecation of the ship arrest.”

In reference to the above article, it is noticeable that the 1952 convention did not
unify the rules of the jurisdiction of the merits, since common law countries
retained their systems (i.e. recognizing arrest of ships as a mean of obtaining
jurisdiction in all cases), while civil law countries could only benefit from the
arrest as a ground for obtaining jurisdiction in relation to limited number of cases
(i.e. situations stated in article 7(1) of the convention).

It is important here to point out the modifications introduced by the 1999
convention which helped to move forward in promoting jurisdictional uniformity
and thus helping to consolidate a well balanced jurisdictional scheme for maritime
claims.

Article 7 (1) of the 1999 convention states:

“The courts of the state in which an arrest has been effected or security provided to
obtain the release of the ship shall have jurisdiction to determine the case upon its
merits, unless the parties validly agree or have validly agreed to submit the dispute
to a court of another state which accepts jurisdiction or to arbitration.”.

It is clear from article 7 of the new convention that the court where an arrest has
been effected or security provided to obtain release has jurisdiction to determine
the case on its merits; accordingly, the new convention have recognized the
jurisdictional powers of the “forum arresti”, without any conditions, and not
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subject to its recognition by national laws. However, according to aticle 7(2), the
court of the state in which an arrest has been affected, or security provided to
obtain the release of the ship, may refuse to exercise that jurisdiction where that
refusal is permitted by the law of that state and a court of another state accepts
jurisdiction. Thus, the new convention included discretionary powers in the
exercise of jurisdiction by the courts if such discretion is recognized by the forum
arresti.

Another novelty of the new convention is the recognition of part autonomy as the
main jurisdictional basis taking priority over the jurisdiction of the forum arresti
(i.e. the choice of forum agreements or arbitration agreements)%. This priority was
granted by article 7(1) of the 1999 convention that says that a state in which an
arrest has been made or security for the claim has been provided shall have
jurisdiction only if the parties have not stipulated a jurisdiction forum clause in
their contract, according to which the parties agree to submit the dispute to
arbitration or to the courts of another country, which accepts jurisdiction.

It is also noticeable that the new convention have dealt with the issue of
recognition of foreign judgments in sections (5) and (6) of article 7 of the new
convention. The importance of dealing with the issue of recognizing foreign
judgments lies in the fact that article 7(1) of the convention allows the merits of the
claim to be heard in a jurisdiction other than where the arrest has been effected. In
this case, the court where the arrest procedures took place will act as a bailiff in
holding the arrested ship or the provided security while the merits are being heard
elsewhere and then it shall recognize any final decision issued by the competent
court or arbitral tribunal under the condition that:

(a) The defendant has been given reasonable notice of such proceedings and a
reasonable opportunity to present the case for the defense; and
(b) Such recognition is not against public policy (ordre public).

B- Post-arrest procedures:
After the ship is arrested, the following procedures may be undertaken:

e The arrested ship may be released at the request of the arresting party;
e The ship owner may request the release of the ship after providing security;

109 Article 7(1) of the 1999 Arrest Convention
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e The arrest order may be cancelled if an action on the merits was not
submitted within the timeframe specified by the court; or
e Forced sale of the ship

1- Releasing the arrested ship

a- Releasing the arrested ship at the request of the arresting party:

In Lebanon, the legislator have devised, in article 874%° of the new code of civil
procedures, an updated text whereby the arresting party is entitled to request the
release of the debtor’s ship arrested in his favor and as a security for his claim.

Releasing the arrested ship at the request of the creditor results in the demise of the
effects of the arrest order; however, it does not indicate a waiver to the creditor’s
right to the alleged debt upon which the arrest was based, but only a waiver to the
conservatory measure granted by law to the creditor to reserve and secure his
debt!!l,

According to the above, and whereas the release in this case is limited to a waiver
of a measure/procedure, the request for release of the arrested ship is submitted
through a petition to the executional court without notifying the ship-owner and
with no hearings.

However, an exception to the above principle was made in relation to the case
where the claimant has provided a counter security to the court when seeking the
arrest. In this case, a hearing is required as the defendant’s approval is essential on
refunding the claimant the counter security deposited at the court when the arrest
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was made. If the defendant has granted his approval, the ship will be released and
the security will be returned to the claimant. On the other hand, if the defendant
objected refunding the claimant, in this case the judge will order the release of the
ship only, while the security will be kept at the court until a judgment on the merits
of the case is issued!*2.

It is important to note that defendant’s approval is required in the above case since
the security was made in his favor. This means that if the claimant have lost the
case on its merits, the ship-owner will be awarded damages that he may collect
from the security provided by the claimant to the court when the arrest was placed.

Similarly, after a ship has been arrested under the English law, it may be released if
the arresting party consents to its release.

b- Releasing the arrested ship when an adequate security has been submitted
by the ship-owner:
In Lebanon:

One of the considerations that the legislator had taken into account in establishing
the execution rules was to establish a balance between the interest of the creditor
and that of the debtor!®3,

Therefore, and in consideration of the debtor’s interest whose ship was arrested,
article 873 of the Lebanese code of civil procedure!!* granted the debtor the right
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to request the release of the arrested ship when an adequate/sufficient security is
provided by him to the court!®,

It is notable that this article did not specify the nature of the security, keeping such
matters to be determined by the court. The most common security form used in
Lebanon is a bank guarantee issued by a local bank.

As for the security amount, it will be calculated by the court on the basis of an
amount to cover the debt’s amount plus any incurred interests and costs.

Upon providing the security the ship will be released from arrest and the security
will be considered to be the “arrested ship” in relation to the claim for which the
ship was arrested for. Thus, the final jJudgment given by the court for the benefit of
the claimant will be issued against the alternative security in the same way as
against the ship under arrest.

Release procedure:

The ship-owner will submit a request for the release of the ship to the court which
issued the arrest order. The court will notify the claimant and a hearing will be held
upon which the parties will discuss and agree on the nature and the amount of the
security to be provided for the release of the ship.

Upon agreeing on the security, the judge will issue a release order within 2 days
from the day of providing the mentioned security*®,

In England:

Similarly to the case in Lebanon, the court will order the release of the arrested
ship when an adequate security has been submitted by the ship-owner. The security
may take one of the following forms:

e Bank guarantee from a bank acceptable to the court (1% class London Bank).
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116 Baroudi, Jean, Ship Arrest in Practice, ShipArrested.com, Ship Arrest in Lebanon, eleventh
edition, 2018.
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e Payment of funds to the court.
e A letter of undertaking from the ship-owner’s Protection and Indemnity club
e A Bail Bond

The court will decide the security amount that will be calculated on the basis of an
amount to cover the claimant’s best arguable case plus any incurred interests and
costs; however, the amount of the security cannot be more that the real value of the
arrested ship!’. Disputes regarding the amount or form of security to be provided
are referred to Admiralty registrar for determination. Upon providing the security
the ship will be released from arrest and the security will be considered to be the
“arrested ship” in relation to the claim for which the ship was arrested for. Thus,
the final judgment given by the court for the benefit of the claimant will be issued
against the alternative security in the same way as against the ship under arrest.

Release Procedure:

Upon submission of the security, the ship will usually be released from arrest. An
application for release must be filed with the court (Form ADM12 - annexed)
along with the consent of the arresting party.

Third parties claiming rights in rem against the arrested ship may submit a request
for caution against release; the ship will not be released without their knowledge
and consent. Therefore, a search will be made by the Admiralty Marshall’s office
to ensure that no cautions against release are submitted!8,

If the arresting party or cautioner against arrest does not consent to the ship being
released then an application will have to be made to the court for the ship to be
released.

It is important to note that the release of the arrested ship against security is
beneficial for both the debtor and the arresting party, in the following ways!!®:

e For the arresting party (creditor), once the judgment against the debtor
has been obtained, the arresting party may directly collect his debt from

17 yates, Scott, Ship Arrest in England and Wales, England
118 yates, Scott, Ship Arrest in England and Wales, England

119 Abaeian Sharareh, The Arrest of Ships in England and Iran: A Comparative Study,
Journal of Applied Environmental and Biological Sciences, Text Road Publications, 2015
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the security provided to the court for the release of the ship, (i) without
going through the force sale of the ship, and (ii) without worrying about
other debts that take priority over his own such as port dues and wages.

e As for the debtor, by releasing the ship he will ensure that the ship will
continue it’s trading activities.

C-Cancellation of the Arrest Order:

Whereas the conservatory seizure is only an interim measure that aims to
protecting the creditor’s right prior to the issuance of a judgment valid for
enforcement, it would be irrational for such measure to last for an indefinite period
especially that it paralyzes the activity of the ship and incurs losses for the debtor,
as we will see later.

Therefore, the legislator in article 870 of the code of civil procedures!?, have set a
5 days period from the date of the issuance of the arrest order during which the
claimant must file an action on the merits of the case, otherwise the arrest order
will be cancelled.

According to the above mentioned article, the arresting party who does not have a
deed or document which is directly enforceable, must file before the competent
court an action on the merits of the case to prove the debt upon which the ship was
arrested. The purpose of such claim is obtaining a final and enforceable judgment
that the claimant will rely on for the force sale of the ship.

Whilst if the claimant have placed the conservatory seizure on his debtor’s ship
based on a deed or bond that may be directly enforceable, the claimant is required
within the 5 days period stated above, to submit a request to the executional bureau
to transfer his conservatory seizure into an executional seizure, otherwise the arrest
order will be cancelled.
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The arrest order will be cancelled through an administrative decision issued by the
judge of the executional bureau without notifying the claimant. The cancellation of
the arrest order will lead to the demise of all of its effects and thus the release of
the arrested ship. However, the cancellation of the arrest order for not filing the
claim on the merits or requesting the execution of the deed does not prevent the
claimant from applying for a new arrest after its cancelation.

It should be noted finally that the 5 days period shall be extended for distance if the
competent court to deal with the merits is a foreign court or an arbitration panel
located abroad?*. The extensions vary from 30 to 60 days depending on the
location of the competent court, bearing in mind that the judge of the executive
bureau may reduce the extended period for the ease of transportation or urgency
conditions!??,

In contrast, and as indicated previously, the claimant may not submit an
application for the arrest in England unless a claim form in an in rem claim was
issued by the English Admiralty Court. Therefore, no similar rules are found in the
English law.

2- Right of re-arrest and multiple arrest:

In Lebanon the law does not prohibit the re-arrest of a ship after being released for
the same claim. Multiple arrest of different ships is also permissible for the
provision of additional security based on the principle of seizure of the debtor’s
assets.

It is noticeable that the view of the Lebanese law in this regards is quite similar to
the view of the 1999 convention. Article 5 of the 1999 arrest convention provided
conditional re-arrest for the claimant where the re-arrest and multiple arrest are
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acceptable under some special situations'?®, Article 5 of the convention provides
that the claimant may re-arrest a ship after it has been released if the amount of
security is found inadequate. Multiple arrest of different vessels is also permissible
for the provision of additional security.

As for the English law, the SCA 1981 has clearly prohibited in article 21 section 8
the re-arrest of a ship or sister-ship for the claims stated in article 20(2) (e)-(r). As
for the other claims stated in article 20(2) (ie. Sections (a) — (d) and (s), the court
may the re-arrest the ship if such procedure is needed to fulfill the justice!?*. The
SCA did not state the situations where the ship may be re-arrested; the matter
differs according to each case. In this regard, the SCA 1981 have adopted different
rules than those stated in the 1952 convention where the re-arrest of a ship for the
same maritime claim is completely prohibited (Article 3(3) of the convention).

3- Forced Sale of the Ship:

As indicated previously, the arrest of a ship is a temporary and conservatory
measure that the creditor undergoes to conserve and secure his claim until a
judgment valid for enforcement is issued. Therefore, the ordinary practice is for the
creditor to move on from the conservatory measure to the executional measure (i.e.
force sale of the ship) as soon as the judgment on the merits of the case is issued.

The transitional process from the conservatory measure to the executional measure
was reflected in article 871 of the code of civil procedures which indicates that: the
conservatory seizure shall be transferred to an executional seizure upon the
Issuance of an enforceable judgment proving the creditor’s right in the debt. If the
seizure was based on deed or document directly enforceable, the seizure shall not
be transferred to an executional seizure until the expiration of the notification
period without the submission of any objection on the execution?,

123 |sikova, Nadiya, The Ship Arrest Conventions of the 1952 and 1999:International and
Ukrainian perspectives, World Maritime University, Malmo, Sweden, 2012

124 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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Accordingly, if the arresting party have filed an action on the merits of the case
before the competent court and a judgment in his favor was issued by the
mentioned court, the claimant is entitled to request from the judge of the
executional bureau to transfer his conservatory seizure into an executional seizure
as soon as the judgment is final. Except for the judgments with expedited
enforcement where the judgment may be immediately enforceable upon its
Issuance, a judgment is considered final and thus may be enforced when the
challenge or appeal period is expired without any objections submitted*?®,

On the other hand, if the claimant has a deed, bond or a document (whether official
or private) that may be directly enforced before the executional bureau, the
claimant may request the transfer of the conservatory seizure to executional seizure
and thus proceed with the force sale of the ship when the notification period is
expired without the submission of any objection on the execution. Waiting for the
expiry of the notification period prior to proceeding with the execution process is
necessary since the objection when submitted within the legal time frame will
result in suspending the execution®?’.

It is notable finally that the executional seizure and forced sale rules are found in
article 73 to 92 of the Lebanese Maritime law.

In contrast, under the English law, when the debtor has been served the arrest
warrant, the creditor can rely on two different procedures on the basis of which an
admiralty sale will be requested depending on whether a final decision is available
or not.
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An application for the sale of the ship may be filed either pendente lite (pending
judgment) or after judgment. The after judgment sale is similar to the one applied
in Lebanon (submitted after a final judgment is issued); accordingly we will only
expand on the matter of pendente lite sale.

In general, pendente lite is a Latin term which means "awaiting the litigation" or
"pending the litigation"; it refers to an order which is in effect awaiting the
litigation??8,

In the arrest of ships field, pendente lite refers to the procedure of filing an order to
arrest prior to the issuance of a final judgment on the merits of the case. It is an
advantage granted by the common law systems to the maritime claimant. Under
article 61.10 of the English Civil procedures rules, an application to the sale of a
ship in a claim in rem may be made at any stage. The application will be made by
filing an application notice and supporting evidence with the court'?°,

In this regards, the admiralty judge will order the sale if there is good reason to do
s0. The fact that the costs of maintaining the arrest may exceed the value of the
claim and therefore diminish or extinguish the value of the claimant’s security may
be deemed to be sufficient grounds for a sale pendente lite™°.

It should be noted that in case the claimant loses the case of the merits after a
pendente lite sale, he will be responsible for compensating the ship owner for his
losses3l.

Chapter 2: Impact of Ship Arrest:

128 pendente Lite Law and Legal Definition, found on:
https://definitions.uslegal.com/p/pendente-lite/

129 Procedure for judicial sale of vessels before maritime courts, article by Ince Gordon Dadds
LLP, found on: https://practicequides.chambers.com/practice-guides/shipping-2019/uk/3-
procedure-for-judicial-sale-of-vessels-before-maritime-courts

1o Kelly, Russell, Ship Arrest in England and Wales, found on: https://shiparrested.com/ship-
arrest-in-england-wales/

131 Bleyen, Lief, Judicial Sales of Ships: A Comparative Study, Springer, Germany
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A- Consequences:

In the below sections, we will address the different consequences arising from the
arrest of the ship, in addition to the liability for wrongful arrest and for the
damages occurred for the arrested ship.

1- Effects of Ships Arrest:
Where a ship is arrested, the following consequences arise:

(1) The ship will be under the custody of the court; thus, it may not be moved
without the court’s permission and will be prevented from sailing**2. In
Lebanon, regardless of the fact that preventing a ship from sailing is a
violation to article 875 from the code of civil procedurest® which granted
the debtor the right to use and enjoyment of the arrested assets, it is agreed
on by Lebanese jurisprudence!* and doctrine to prevent an arrested ship
from sailing especially if the latter is a foreign ship. The aim of placing the
ship under the court’s custody and preventing it from sailing is granting the
creditor a financial security that he will be able to execute on through force

132 Article 1(2) of the 1952 Arrest Convention, Article 1(2) of the 1999 Arrest Convention, Civil
Procedure rules 1998 Pt 61, R61.5(9):” Property under Arrest, (a) may not be moved unless the
court orders otherwise; and (b) may be immobilized or prevented from sailing in such manner as
the Marshall may consider appropriate.
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sale when the judgment against the ship-owner is issued; such security will
be eliminated if the ship have sailed.

(2) The ship will become the financial security for the claimant. This means that
when the court’s judgment against the ship-owner is issued, the ship will be
sold (force sale through an auction) and the claimant will be paid out of the
proceeds of the sale; unless the ship-owner provides a sufficient security, in
this case the claimant will be paid out of the furnished security*3.

(3) The arrest of the ship determines the jurisdiction on the merits; as the
English Law, 1999 convention and the 1952 convention grants the courts of
the state in which an arrest has been effected jurisdiction to determine the
case upon its merits (with some exceptions in relation to the 1952
convention). This arises from the practical need to be able to satisfy a
claimant at the jurisdiction where he obtained the security, otherwise the
obtained security will be ineffective!®. This is also practiced in Lebanon
even though it is not stated explicitly in the law.

(4) The arrest constitutes the ship or other property as security in the hands of
the court for the claim and this security cannot be defeated by the subsequent
insolvency of the owner of the arrested property. In the Cella case, Fry L.J.
stated that: “The arrest enables the court to keep the property as security to
answer the judgment, and unaffected by chance events which may happen
between the arrest and the judgment”. In the same vein, Lopes L.J. states:
“... that from the moment of the arrest, the ship is held by the court to abide
the result in the action, and the rights of the parties must be determined by
the state of things at the time of the institution of the action, and cannot be
altered by anything which takes place subsequently*?'.

135 Article 5 of the 1952 Arrest Convention and Article 4 of the 1999 Arrest Convention
136 Article 7 of the 1952 Arrest Convention and Article 7 of the 1999 Arrest Convention

137 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of law on Maritime Claimant, Lund
University, 2010
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(5) Interruption of the period of prescription: In reference to article 357 of the
code of obligation and contacts, the period of prescription on the debt shall
be interrupted by the issuance of an arrest order. Article 357 states!®:

“Prescription period is interrupted:

1- By any judicial or extra judicial petition, duly registered, which
serves notice on the debtor that he is to perform his obligation, even if
such petition has been put forward before an incompetent judge or the
deed is void for vitiation of form;

2- By petition requesting the admission of a claim into the debtor’s

bankruptcy;

3- By any conservation deed undertaken on the debtor’s estate, or by any
request for permission to proceed with action of this nature. *

Accordingly, the mere submission of the arrest request shall interrupt the
period of prescription on the debt, even if such request was for any reason
rejected or canceled by the court.

2- Liabilities:

a- Liability for wrongful Arrest:

The arrest of a ship is a very powerful weapon granted by law to the creditor to
secure his claim. However, the result of an arrest will usually has very serious
financial consequence on the ship-owner due to the immediate stop of the ship’s
activity and placing the ship under the court’s custody. Therefore, the arresting
party may proceed with placing the arrest only when having real and serious
grounds for such action, otherwise the arrest will be abusive. In case of abusive
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arrest, under article 844 of the code of civil procedures!®, the debtor is entitled to
claim damages for the losses suffered as a result of the arrest.

The claim for wrongful arrest would succeed if the ship-owner have proved the bad
faith of the arresting party and the losses he incurred due to the arrest. The
damages awarded to the ship-owner would cover all direct losses incurred by the
ship-owner as a result of the arrest (e.g. port dues, crew wages, etc...) and possible
indirect losses which includes profit loss!4,

Similarly, the English law requires to test for wrongful arrest a proof by the owner
of the arrested ship of mala fides (bad faith) or crassa negligentia (gross
negligence) on the port of the arresting party. If proven, damages for wrongful
arrest can be awarded.

Mala fides or bad faith must be taken to exist in those cases where the arresting
party has no honest belief in his entitlement to arrest the ship. As for crassa
negligentia or gross negligence it covers those situations where objectively there is
so little basis for the arrest that it may be inferred that the arrestor did not believe
in his entitlement to arrest the ship or acted without any serious regard to whether
there were adequate grounds for the arrest of the ship.

Thus, it is very difficult for the ship-owner to obtain a remedy, unless he/she shows
the narrow category of wrongful arrest described above.

In this regards, it is important to point out modern development to compensate the
defendant in case of wrongful arrest introduced by the 1999 Arrest convention in
article 6 which establishes the right of the court of the local jurisdiction to order a
claimant seeking to arrest a ship to provide counter security to the court!*!. The
fund so created would be paid to the ship-owner in the case of an arrest being
wrongful or unjustified. However, article 6 of the 1999 arrest convention has raised
the stakes for claimants contemplating a ship arrest by the use of the term
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140 Baroudi, Jean, Ship Arrest in Practice, ShipArrested.com, Ship Arrest in Lebanon, eleventh
edition, 2018.

141 Faraj, Omar Mohammad, The Arrest of Ships: Comprehensive View on the English Law,
Faculty of Law Lund University, Sweden, 2012
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“unjustified arrest”. By this provision, the claimants have been placed in a very
precarious position where before proceeding with their in rem action, they are
bound to pre-judge the merits of their own claims as the ship-owner will be
awarded damages if the claimant lost the case on the merits,

Similar rules are found in the Lebanese law. As indicated above, the Lebanese
legislator have granted the head of the execution bureau will the right to issue an
order of arrest conditioned on the provision of the counter-security by the claimant
and the head of the execution bureau is granted discretionary powers in this
regards.

b- Liability for the damages occurred to the arrested Ship:

The arrest of a ship is not to be considered as a force majeure upon which the ship-
owner is exempted from liability for the damages caused by the ship, especially
that the ship-owner may release the arrested ship at anytime after providing a
sufficient security. Accordingly, even though the arrested ship will be placed under
the court’s custody, the ship owner will remain liable for damages caused to the
arrested ship in addition to the damages occurred to third parties by the mentioned
ship during the arrest period!43,

B- Evaluation of the current rules applied on the arrest in Lebanon:

After going through the rules applied on the arrest of ships in England and
Lebanon, it is important to point out the advantages and disadvantages of the
current rules applied on the arrest in Lebanon in comparison to the English law and
the International conventions; and finally, suggesting recommendations and
amendments for the Lebanese law benefitting from others experiences in this field.

142 Okoli, Stanley Onyebuchi, Arrest of Ships: Impact of law on Maritime Claimant, Lund
University, 2010
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1- The advantages and disadvantages of the current rules

a- Advantages of the current rules:

Even though the Lebanese law did not provide special rules for the arrest of ships
in Lebanon and thus applying the general rules for the arrest of movable assets in
this regards, those rules have the following advantages:

(1)

(i)

(iii)

(iv)

v)

As indicated above, the Lebanese legislator have excluded from the
scope of the arrest mail ships even though such ships are privately
owned. In this regard, the protection of the public interest is highly
respected,;

The Lebanese law have granted the head of the executional bureau
discretionary power to issue the arrest order conditioned on the provision
of counter security. In this regards, the law have taken into consideration
the interest of the ship-owner by providing him with a guarantee that he
may rely on in case of wrongful arrest. It is noticeable here that Lebanon
had an advanced view in this regard that was not adopted in the
international conventions until the year 1999 (the Lebanese Code of Civil
Procedures was adopted in the year 1983);

Similar to what is adopted by the English law and the international
conventions, the Lebanese law have permitted the release of the arrested
ship if an adequate security was provided;

The Lebanese legislator in article 870 of the Code of Civil Procedures
have set for the claimant a five days timeframe upon which he must file a
claim on the merits. In this regards, the legislator is protecting the interest
of the ship-owner through minimizing the losses that he may incur due to
the arrest of his ship in case the arrest was unlawful; and

According to article 844 of the Code of Civil Procedures, the debtor is
entitled to compensation in case of wrongful arrest. This is also similar to
the view of the 1999 convention as indicated above.

84



b- Disadvantages of the current rules:

It is no doubt that every legal system has its limitations, and since the objective of
this dissertation is to improve the current rules applied in Lebanon, it is important
first to identify the disadvantages of such rules:

(1)

(1)

(i)

(iv)

As indicated above, the Lebanese legislator did not specify special rules
related to the ship arrest but rather the general rules of the seizure of
movable assets are applied. In this regards, it is necessary to mention the
special nature of the ship which requires the adoption of special rules in
any matter related to the ship including: being a high value asset, it is the
main tool for maritime commerce, the continuous navigation of the ship
and the fast movement from jurisdiction to another, ... As indicated
previously, the Lebanese law took into consideration this special nature
in relation to several matters in the Lebanese law such as maritime liens
and the executional arrest of ships.

A ship in Lebanon may be arrested for any claim whether maritime or
not. In this regards, the legislator does not balance between the interest of
the claimant and the interest of the ship-owner as he protects the claimant
only.

Chartered ships: the Lebanese law does not permit the arrest of a
bareboat chartered ship by the bareboat charterer’s claimants and thus
ignoring the fact that the bareboat charter agreement usually hinges a sale
of the ship to the charterer.

The Lebanese law does not allow the arrest of associated ships. This
deficiency is not limited to the Lebanese law, but also to the English law
and the international conventions though it is known that ship owners
have reverted to different tactics to paralyze the rules of sister ship arrest.
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2- Recommendations for Lebanon:

As discussed in the paragraphs above, there are some disadvantages in the current
rules applied on ship arrest in Lebanon which are mainly due to not being party to
any of the two arrest conventions, nor adopting special rules that govern the ship
arrest.

Accordingly, amendments are necessary to improve and develop the current
situation.

Since the shipping market is global, it is preferable to adopt unified rules provided
by either the 1952 convention or the 1999 convention rather than special national
rules in the Lebanese maritime law to govern the issue of ship arrest.

In this regard, the adoption of the 1999 convention is recommended for the
following reasons:

(1) The 1999 convention has widened the scope of ship arrest through
expanding the list of claims which can give rise to a right of arrest. Whilst
the list of the 1952 convention contains 17 categories upon which the arrest
Is possible, the 1999 list contains 22 categories. The 1999 convention
included significant additions to the list such as claims relating to wreck
removal, ship management services, insurance premiums and mutual
insurance calls, commissions and brokerages and ship sale contracts!#,

(2) Unless reservations were made by the ratifying state, the 1999 convention
allows a claimant to arrest a vessel whether or not it is flying the flag of a
convention state. Thus, even though the convention is only applied in limited
jurisdictions, ships flying the flag of a State which has not ratified the 1999
convention will be subject to the convention when in the waters of a State
which have ratified it.

(3) The 1999 allowed, under article 5 of the convention, the re-arrest and
multiple arrest of the ship and thus granting the claimant multiple
opportunities to secure their claims. Accordingly, a claimant can re-arrest a

144 Article by Blackmore, Claire found on:
https://www.steamshipmutual.com/publications/Articles/99ArrestConvention0911.htm
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ship after it has been released, and has the option of arresting multiple ships,
in order to top up the security for his claim.

(4) The 1999 convention provides additional security to the owner of the
arrested ship in relation to the wrongful arrest where the court is empowered
to oblige the claimant to provide a counter security for the losses that may be
incurred by the ship owner in case of wrongful arrest.

(5) The new convention have provided unified rules related to the jurisdiction
on the merits as discussed above.

Even though the best way to create uniformity when adopting an international
convention is through giving the convention force of law directly, we recommend
to follow the routes of the English law and reproduce the provisions of the
convention through a special national law. The reason for this recommendation is
to conserve the advantages found in the current rules applied in Lebanon and
which in some times have superseded the 1999 convention .

Accordingly, though the 1999 convention was not widely accepted by the
international maritime community (for reasons that are not at all related to the rules
adopted by the conventions but rather to the power of the countries in the maritime
industry which have adopted the 1952 convention) and is currently applied to
limited number of jurisdictions, the provisions of the1999 convention are more
updated and address the identified deficiencies of the 1952 convention. In addition
to that, the 1999 convention strikes a fairer balance between the interests of the
ship owner and claimant.
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Conclusion:

Ship arrest is a powerful weapon granted to the claimant to secure his debt prior to
the issuance of a judgement on the merits of the claim. It is a uniqgue commercial
procedure which grabbed the attention of the international community specially
due to the vital role of ships in international maritime commerce which led to the
creation of two international conventions that aimed to unify the rules, conditions
and procedures of the arrest of ships around the world.

The first convention is the International Convention relating to the Arrest of Sea
Going Ships 1952, Brussels, which is in the view of many scholars an outstanding
and successful convention due to the huge amount of ratifications that exceeded 70
countries. The main features of this convention are the compromise between the
common law and civil law views on the matter of ship arrest, the adoption of a
closed list of maritime claims upon which the arrest can be made, the permission to
apply sister ship arrest and the ability to seek damages in the case of wrongful
arrest.

England is a party to the 1952 convention, it has reproduced some of the
convention provisions in its domestic law known as the Senior Court Act 1981.

The second convention is the International Convention on Arrest of Ships 1999,
Geneva, which modified and came up with new developments to the 1952
convention. This convention have increased the list of claims upon which the ship
may be arrested, introduced the ability for the claimant to re-arrest a released ship
and the ability of multiple arrests for additional security and provided a remedy for
the ship owner in case of wrongful arrest where the convention granted the court
the right to demand the claimant to submit a security prior to arresting the ship.
The scope of applying the 1999 convention is wider than that of the 1952
convention where it is applicable to all ships within the contracting state without
considering the flag of the ship to be arrested. This convention was not highly
accepted by the international community and was only ratified by 11 countries.

This dissertation aimed to examine the matter of ship arrest in the Lebanese law
and to assess the laws applied on this issue in Lebanon in comparison with the
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English law, the 1952 Arrest Convention and the 1999 Arrest Convention. Finally,
suggesting if any amendments are needed to the Lebanese law.

Upon analyzing the relevant provisions in the preceding chapters, it seems that
even though Lebanon is not a party to any of the arrest conventions nor does it
apply special rules on the arrest of ships, it has been viewed as a ship arrest
friendly jurisdiction for the following reasons:

(i)  Due to the easy and flexible procedures and conditions applied on the
arrest in Lebanon.

(i)  The advanced rules which Lebanon applies on some situations and which
we have tackled above such as requesting counter security to arrest a
ship, permitting the release of a ship for adequate security, and granting
compensation for wrongful arrest.

However, since international maritime commerce is a cross-border industry which
includes high risks, and due to the disadvantages of the current rules applied on
ship arrest in Lebanon, it is important to adopt unified and harmonized rules that
help predict the consequences of any action or dispute which might occur in this
field. Therefore, we have recommended the adoption of the 1999 convention being
an updated and more developed convention, which have created a better balance
between the commercial interest of the ship owner and the claimants; in addition to
following the routes of the English law and reproducing the provisions of the 1999
convention through a special national law to conserve the advantages found in the
current rules applied in Lebanon.

Finally, the following question arises: if indeed reaching unification in any field of
law is very hard due to the wide differences between common law and civil law
systems, would it be more practical, sufficient and easier to try to reach
homogenization instead of unification at the level of maritime rules where the rules
will not be exactly the same but at least they serve the same objective?
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Annexes

Supplement A:

International Convention relating to the Arrest of Sea Going Ships
Brussels May 10, 1952

[Preamble Omitted]
ARTICLE 1

In this Convention the following words shall have the meanings hereby assigned to
them:

(1) "Maritime Claim" means a claim arising out of one or more of the following:
(a) damage caused by any ship either in collision or otherwise;

(b) loss of life or personal injury caused by any ship or occurring in connexion
with the operation of any ship;

(c) salvage;

(d) agreement relating to the use or hire of any ship whether by charterparty or
otherwise;

(e) agreement relating to the carriage of goods in any ship whether by charterparty
or otherwise;

(f) loss of or damage to goods including baggage carried in any ship;
(9) general average;
(h) bottomry;
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(i) towage;
(J) pilotage;

(k) goods or materials wherever supplied to a ship for her operation or
maintenance;

(1) construction, repair or equipment of any ship or dock charges and dues;
(m) wages of Masters, Officers, or crew;

(n) Master's disbursements, including disbursements made by shippers, charterers
or agent on behalf of a ship or her owner;

(o) disputes as to the title to or ownership of any ship;

(p) disputes between co-owners of any ship as to the ownership, possession,
employment, or earnings of that ship;

(g) the mortgage or hypothecation of any ship.

(2) "Arrest" means the detention of a ship by judicial process to secure a maritime
claim, but does not include the seizure of a ship in execution or satisfaction of a
judgment.

(3) "Person" includes individuals, partnerships and bodies corpo-rate,
Governments, their Departments, and Public Authorities.

(4) "Claimant" means a person who alleges that a maritime claim exists in his
favour.

ARTICLE 2

A ship flying the flag of one of the Contracting States may be arrested in the
jurisdiction of any of the Contracting States in respect of any maritime claim, but
in respect of no other claim; but nothing in this Convention shall be deemed to
extend or restrict any right or powers vested in any governments or their
departments, public authorities, or dock or habour authorities under their existing
domestic laws or regulations to arrest, detain or otherwise prevent the sailing of
vessels within their jurisdiction.
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ARTICLE 3

(1) Subject to the provisions of para. (4) of this article and of article 10, a claimant
may arrest either the particular ship in respect of which the maritime claim arose,
or any other ship which is owned by the person who was, at the time when the
maritime claim arose, the owner of the particular ship, even though the ship
arrested be ready to sail; but no ship, other than the particular ship in respect of
which the claim arose, may be arrested in respect of any of the maritime claims
enumerated in article 1, (0), (p) or (q).

(2) Ships shall be deemed to be in the same ownership when all the shares therein
are owned by the same person or persons.

(3) A ship shall not be arrested, nor shall bail or other security be given more than
once in any one or more of the jurisdictions of any of the Contracting States in
respect of the same maritime claim by the same claimant: and, if a ship has been
arrested in any of such jurisdictions, or bail or other security has been given in
such jurisdiction either to release the ship or to avoid a threatened arrest, any
subsequent arrest of the ship or of any ship in the same ownership by the same
claimant for the maritime claim shall be set aside, and the ship released by the
Court or other appropriate judicial authority of that State, unless the claimant can
satisfy the Court or other appropriate judicial authority that the bail or other
security had been finally released before the subsequent arrest or that there is other
good cause for maintaining that arrest.

(4) When in the case of a charter by demise of a ship the charterer and not the
registered owner is liable in respect of a maritime claim relating to that ship, the
claimant may arrest such ship or any other ship in the ownership of the charterer by
demise, subject to the provisions of this Convention, but no other ship in the
ownership of the registered owner shall be liable to arrest in respect of such
maritime claim. The provisions of this paragraph shall apply to any case in which a
person other than the registered owner of a ship is liable in respect of a maritime
claim relating to that ship.

ARTICLE 4

A ship may only be arrested under the authority of a Court or of the appropriate
judicial authority of the contracting State in which the arrest is made.
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ARTICLE 5

The Court or other appropriate judicial authority within whose jurisdiction the ship
has been arrested shall permit the release of the ship upon sufficient bail or other
security being furnished, save in cases in which a ship has been arrested in respect
of any of the maritime claims enumerated in article 1, (o0 ) and (p). In such cases
the Court or other appropriate judicial authority may permit the person in
possession of the ship to continue trading the ship, upon such person furnishing
sufficient bail or other security, or may otherwise deal with the operation of the
ship during the period of the arrest. In default of agreement between the parties as
to the sufficiency of the bail or other security, the Court or other appropriate
judicial authority shall determine the nature and amount thereof. The request to
release the ship against such security shall not be construed as an acknowledgment
of liability or as a waiver of the benefit of the legal limitations of liability of the
owner of the ship.

ARTICLE 6

All questions whether in any case the claimant is liable in damages for the arrest of
a ship or for the costs of the bail or other security furnished to release or prevent
the arrest of a ship, shall be determined by the law of the Contracting State in
whose jurisdiction the arrest was made or applied for.

The rules of procedure relating to the arrest of a ship, to the application for
obtaining the authority referred to in Article 4, and to all matters of procedure
which the arrest may entail, shall be governed by the law of the Contracting State
in which the arrest was made or applied for.

ARTICLE 7

(1) The Courts of the country in which the arrest was made shall have jurisdiction
to determine the case upon its merits if the domestic law of the country in which
the arrest is made gives jurisdiction to such Courts, or in any of the following cases
namely:

(a) if the claimant has his habitual residence or principal place of business in the
country in which the arrest was made;

(b) if the claim arose in the country in which the arrest was made;
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(c) if the claim concerns the voyage of the ship during which the arrest was made;

(d) if the claim arose out of a collision or in circumstances covered by article 13 of
the International Convention for the unification of certain rules of law with respect
to collisions between vessels, signed at Brussels on 23rd September 1910;

(e) if the claim is for salvage;

() if the claim is upon a mortgage or hypothecation of the ship arrested.

(2) If the Court within whose jurisdiction the ship was arrested has not jurisdiction
to decide upon the merits, the bail or other security given in accordance with article
5 to procure the release of the ship shall specifically provide that it is given as
security for the satisfaction of any judgment which may eventually be pronounced
by a Court having jurisdiction so to decide; and the Court or other appropriate
judicial authority of the country in which the claimant shall bring an action before
a Court having such jurisdiction.

(3) If the parties have agreed to submit the dispute to the jurisdiction of a particular
Court other than that within whose jurisdiction the arrest was made or to
arbitration, the Court or other appropriate judicial authority within whose
jurisdiction the arrest was made may fix the time within which the claimant shall
bring proceedings.

(4) If, in any of the cases mentioned in the two preceding paragraphs, the action or
proceeding is not brought within the time so fixed, the defendant may apply for the
release of the ship or of the bail or other security.

(5) This article shall not apply in cases covered by the provisions of the revised
Rhine Navigation Convention of 17 October 1868.

ARTICLE 8

(1) The provisions of this Convention shall apply to any vessel flying the flag of a
Contracting State in the jurisdiction of any Contracting State.

(2) A ship flying the flag of a non-Contracting State may be arrested in the
jurisdiction of any Contracting State in respect of any of the maritime claims
enumerated in article 1 or of any other claim for which the law of the Contracting
State permits arrest.
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(3) Nevertheless any Contracting State shall be entitled wholly or partly to exclude
from the benefits of this convention any government of a non-Contracting State or
any person who has not, at the time of the arrest, his habitual residence or principal
place of business in one of the Contracting States.

(4) Nothing in this Convention shall modify or affect the rules of law in force in
the respective Contracting States relating to the arrest of any ship within the
jurisdiction of the State of her flag by a person who has his habitual residence or
principal place of business in that State.

(5) When a maritime claim is asserted by a third party other than the original
claimant, whether by subrogation, assignment or other-wise, such third party shall,
for the purpose of this Convention, be deemed to have the same habitual residence
or principal place of business as the original claimant.

ARTICLE 9

Nothing in this Convention shall be construed as creating a right of action, which,
apart from the provisions of this Convention, would not arise under the law applied
by the Court which was seized of the case, nor as creating any maritime liens
which do not exist under such law or under the Convention on maritime mortgages
and liens, if the latter is applicable.

ARTICLE 10

The High Contracting Parties may at the time of signature, deposit or ratification or
accession, reserve:

(a) the right not to apply this Convention to the arrest of a ship for any of the
claims enumerated in paragraphs (o ) and (p) of article 1, but to apply their
domestic laws to such claims;

(b) the right not to apply the first paragraph of article 3 to the arrest of a ship
within their jurisdiction for claims set out in article 1 paragraph (q).
ARTICLE 11

The High Contracting Parties undertake to submit to arbitration any disputes
between States arising out of the interpretation or application of this Convention,
but this shall be without prejudice to the obligations of those High Contracting
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Parties who have agreed to submit their disputes to the International Court of
Justice.

ARTICLE 12

This Convention shall be open for signature by the States represented at the Ninth
Diplomatic Conference on Maritime Law. The protocol of signature shall be drawn
up through the good offices of the Belgian Ministry of Foreign Affairs.

ARTICLE 13

This Convention shall be ratified and the instruments of ratification shall be
deposited with the Belgian Ministry of Foreign Affairs which shall notify all
signatory and acceding States of the deposit of any such instruments.

ARTICLE 14

(a) This Convention shall come into force between the two States which first ratify
it, six months after the date of the deposit of the second instrument of ratification.

(b)) This Convention shall come into force in respect of each signatory State which
ratifies it after the deposit of the second instrument of ratification six months after
the date of the deposit of the instrument of ratification of that State.

ARTICLE 15

Any State not represented at the Ninth Diplomatic Conference on Maritime Law
may accede to this Convention.

The accession of any State shall be notified to the Belgian Ministry of Foreign
Affairs which shall inform through diplomatic channels all signatory and acceding
States of such notification.

The Convention shall come into force in respect of the acceding State six months
after the date of the receipt of such notification but not before the Convention has
come into force in accordance with the provisions of Article 14(a).

ARTICLE 16

Any High Contracting Party may three years after coming into force of this
Convention in respect of such High Contracting Party or at any time thereafter
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request that a conference be convened in order to consider amendments to the
Convention.

Any High Contracting Party proposing to avail itself of this right shall notify the
Belgian Government which shall convene the conference within six months
thereafter.

ARTICLE 17

Any High Contracting Party shall have the right to denounce this Convention at
any time after the coming into force thereof in respect of such High Contracting
Party. This denunciation shall take effect one year after the date on which
notification thereof has been received by the Belgian Government which shall
inform through diplomatic channels all the other High Contracting Parties of such
notification.

ARTICLE 18

(a) Any High Contracting Party may at the time of its ratification of or accession
to this Convention or at any time thereafter declare by written notification to the
Belgian Ministry of Foreign Affairs that the Convention shall extend to any of the
territories for whose international relations it is responsible. The Convention shall
six months after the date of the receipt of such notification by the Belgian Ministry
of Foreign Affairs extend to the territories named therein, but not before the date of
the coming into force of the Convention in respect of such High Contracting Party.

(b ) A High Contracting Party which has made a declaration under paragraph (a)
of this Article extending the Convention to any territory for whose international
relations it is responsible may at any time thereafter declare by notification given
to the Belgian Ministry of Foreign Affairs that the Convention shall cease to
extend to such territory and the Convention shall one year after the receipt of the
notification by the Belgian Ministry of Foreign Affairs cease to extend thereto.

(c) The Belgian Ministry of Foreign Affairs shall inform through diplomatic
channels all signatory and acceding States of any notification received by it under
this Article.

DONE in Brussels, on May 10, 1952, in the French and English languages, the two
texts being equally authentic.
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Supplement B:

International Convention on the Arrest of Ships
Geneva March 12 1999

The States Parties to this Convention, Recognizing the desirability of facilitating
the harmonious and orderly development of world seaborne trade, Convinced of
the necessity for a legal instrument establishing international uniformity in the field
of arrest of ships which takes account of recent developments in related fields,

Have agreed as follows:

Article 1

Definitions

For the purposes of this Convention:

1. "Maritime Claim™ means a claim arising out of one or more of the following:

(a) loss or damage caused by the operation of the ship;

(b) loss of life or personal injury occurring, whether on land or on water, in direct
connection with the operation of the ship;
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(c) salvage operations or any salvage agreement, including, if applicable, special
compensation relating to salvage operations in respect of a ship which by itself or
its cargo threatened damage to the environment;

(d) damage or threat of damage caused by the ship to the environment, coastline or
related interests; measures taken to prevent, minimize, or remove such damage;
compensation for such damage; costs of reasonable measures of reinstatement of
the environment actually undertaken or to be undertaken; loss incurred or likely to
be incurred by third parties in connection with such damage; and damage, costs, or
loss of a similar nature to those identified in this subparagraph (d);

(e) costs or expenses relating to the raising, removal, recovery, destruction or the
rendering harmless of a ship which is sunk, wrecked, stranded or abandoned,
including anything that is or has been on board such ship, and costs or expenses
relating to the preservation of an abandoned ship and maintenance of its crew;

(f) any agreement relating to the use or hire of the ship, whether contained in a
charter party or otherwise;

(g) any agreement relating to the carriage of goods or passengers on board the ship,
whether contained in a charter party or otherwise;

(h) loss of or damage to or in connection with goods (including luggage) carried on
board the ship;

(i) general average;

(j) towage;

(k) pilotage;
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(I) goods, materials, provisions, bunkers, equipment (including containers)
supplied or services rendered to the ship for its operation, management,
preservation or maintenance;

(m) construction, reconstruction, repair, converting or equipping of the ship;

(n) port, canal, dock, harbour and other waterway dues and charges;

(o) wages and other sums due to the master, officers and other members of the
ship's complement in respect of their employment on the ship, including costs of
repatriation and social insurance contributions payable on their behalf;

(p) disbursements incurred on behalf of the ship or its owners;

(g) insurance premiums (including mutual insurance calls) in respect of the ship,
payable by or on behalf of the shipowner or demise charterer;

(r) any commissions, brokerages or agency fees payable in respect of the ship by or
on behalf of the shipowner or demise charterer;

(s) any dispute as to ownership or possession of the ship;

(t) any dispute between co-owners of the ship as to the employment or earnings of
the ship;

(u) a mortgage or a "hypotheque" or a charge of the same nature on the ship;
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(v) any dispute arising out of a contract for the sale of the ship.

2. "Arrest" means any detention or restriction on removal of a ship by order of a
Court to secure a maritime claim, but does not include the seizure of a ship

in execution or satisfaction of a judgment or other enforceable instrument.

3. "Person" means any individual or partnership or any public or private body,
whether corporate or not, including a State or any of its constituent subdivisions.

4. "Claimant" means any person asserting a maritime claim.

5. "Court" means any competent judicial authority of a State.

Article 2

Powers of arrest

1. A ship may be arrested or released from arrest only under the authority of a
Court of the State Party in which the arrest is effected.

2. A ship may only be arrested in respect of a maritime claim but in respect of no
other claim.

3. A ship may be arrested for the purpose of obtaining security notwithstanding
that, by virtue of a jurisdiction clause or arbitration clause in any relevant contract,
or otherwise, the maritime claim in respect of which the arrest is effected is to be
adjudicated in a State other than the State where the arrest is effected, or is to be
arbitrated, or is to be adjudicated subject to the law of another State.
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4. Subject to the provisions of this Convention, the procedure relating to the arrest
of a ship or its release shall be governed by the law of the State in which the arrest
was effected or applied for.

Article 3

Exercise of right of arrest

1. Arrest is permissible of any ship in respect of which a maritime claim is asserted
if:

(a) the person who owned the ship at the time when the maritime claim arose is
liable for the claim and is owner of the ship when the arrest is effected; or

(b) the demise charterer of the ship at the time when the maritime claim arose is
liable for the claim and is demise charterer or owner of the ship when the arrest is
effected; or

(c) the claim is based upon a mortgage or a "hypotheque™ or a charge of the same
nature on the ship; or

(d) the claim relates to the ownership or possession of the ship; or

(e) the claim is against the owner, demise charterer, manager or operator of the
ship and is secured by a maritime lien which is granted or arises under the law of
the State where the arrest is applied for.

2. Arrest is also permissible of any other ship or ships which, when the arrest is
effected, is or are owned by the person who is liable for the maritime

claim and who was, when the claim arose:
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(a) owner of the ship in respect of which the maritime claim arose; or

(b) demise charterer, time charterer or voyage charterer of that ship.

This provision does not apply to claims in respect of ownership or possession of a
ship.

3. Notwithstanding the provisions of paragraphs 1 and 2 of this article, the arrest of
a ship which is not owned by the person liable for the claim shall be permissible
only if, under the law of the State where the arrest is applied for, a judgment in
respect of that claim can be enforced against that ship by judicial

or forced sale of that ship.

Article 4

Release from arrest

1. A ship which has been arrested shall be released when sufficient security has
been provided in a satisfactory form, save in cases in which a ship has been
arrested in respect of any of the maritime claims enumerated in article 1,
paragraphs 1 (s) and (t). In such cases, the Court may permit the person in

possession of the ship to continue trading the ship, upon such person providing
sufficient security, or may otherwise deal with the operation of the ship during the
period of the arrest.

2. In the absence of agreement between the parties as to the sufficiency and
form of the security, the Court shall determine its nature and the amount

thereof, not exceeding the value of the arrested ship.
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3. Any request for the ship to be released upon security being provided shall not be
construed as an acknowledgement of liability nor as a waiver of any defence or any
right to limit liability.

4. If a ship has been arrested in a non-party State and is not released although
security in respect of that ship has been provided in a State Party in respect of the
same claim, that security shall be ordered to be released on application to the Court
in the State Party.

5. If in a non-party State the ship is released upon satisfactory security in respect of
that ship being provided, any security provided in a State Party in respect of the
same claim shall be ordered to be released to the extent that the total amount of
security provided in the two States exceeds:

(a) the claim for which the ship has been arrested, or

(b) the value of the ship, whichever is the lower. Such release shall, however, not
be ordered unless the security provided in the non-party State will actually be
available to the claimant and will be freely transferable.

6. Where, pursuant to paragraph 1 of this article, security has been provided, the
person providing such security may at any time apply to the Court to have

that security reduced, modified, or cancelled.
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Article 5

Right of rearrest and multiple arrest

1. Where in any State a ship has already been arrested and released or security in
respect of that ship has already been provided to secure a maritime claim, that ship
shall not thereafter be rearrested or arrested in respect of the same maritime claim
unless:

(a) the nature or amount of the security in respect of that ship already provided in
respect of the same claim is inadequate, on condition that the aggregate amount of
security may not exceed the value of the ship; or

(b) the person who has already provided the security is not, or is unlikely to be,
able to fulfil some or all of that person’s

obligations; or

(c) the ship arrested or the security previously provided was released either:

(i) upon the application or with the consent of the claimant acting on reasonable
grounds, or

(i) because the claimant could not by taking reasonable steps prevent the release.

2. Any other ship which would otherwise be subject to arrest in respect of the same
maritime claim shall not be arrested unless:

(a) the nature or amount of the security already provided in respect of the same
claim is inadequate; or
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(b) the provisions of paragraph 1 (b) or (c) of this article are applicable.

3. "Release" for the purpose of this article shall not include any unlawful release or
escape from arrest.

Article 6

Protection of owners and demise charterers of arrested ships

1. The Court may as a condition of the arrest of a ship, or of permitting an arrest
already effected to be maintained, impose upon the claimant who seeks to arrest or
who has procured the arrest of the ship the obligation to provide security of a kind
and for an amount, and upon such terms, as may be determined

by that Court for any loss which may be incurred by the defendant as a result of the
arrest, and for which the claimant may be found liable, including but not

restricted to such loss or damage as may be incurred by that defendant in
consequence of:

(a) the arrest having been wrongful or unjustified; or

(b) excessive security having been demanded and provided.

2. The Courts of the State in which an arrest has been effected shall have
jurisdiction to determine the extent of the liability, if any, of the claimant for loss
or damage caused by the arrest of a ship, including but not restricted to such loss or
damage as may be caused in consequence of:

(a) the arrest having been wrongful or unjustified, or
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(b) excessive security having been demanded and provided.

3. The liability, if any, of the claimant in accordance with paragraph 2 of this
article shall be determined by application of the law of the State where the arrest
was effected.

4. If a Court in another State or an arbitral tribunal is to determine the merits of the
case in accordance with the provisions of article 7, then proceedings relating to the
liability of the claimant in accordance with paragraph 2 of this article may be
stayed pending that decision.

5. Where pursuant to paragraph 1 of this article security has been provided, the
person providing such security may at any time apply to the Court to have that
security reduced, modified or cancelled.

Article 7

Jurisdiction on the merits of the case

1. The Courts of the State in which an arrest has been effected or security provided
to obtain the release of the ship shall have jurisdiction to determine the case upon
its merits, unless the parties validly agree or have validly agreed to submit the
dispute to a Court of another State which accepts jurisdiction, or

to arbitration.

2. Notwithstanding the provisions of paragraph 1 of this article, the Courts of the
State in which an arrest has been effected, or security provided to obtain the release
of the ship, may refuse to exercise that jurisdiction where that refusal is permitted
by the law of that State and a Court of another State

accepts jurisdiction.
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3. In cases where a Court of the State where an arrest has been effected or security
provided to obtain the release of the ship:

(a) does not have jurisdiction to determine the case upon its merits; or

(b) has refused to exercise jurisdiction in accordance with the provisions of
paragraph 2 of this article, such Court may, and upon request shall, order a period
of time within which the claimant shall bring proceedings before a competent
Court or arbitral tribunal.

4. If proceedings are not brought within the period of time ordered in accordance
with paragraph 3 of this article then the ship arrested or the security provided shall,
upon request, be ordered to be released.

5. If proceedings are brought within the period of time ordered in accordance with
paragraph 3 of this article, or if proceedings before a competent Court or

arbitral tribunal in another State are brought in the absence of such order, any final
decision resulting therefrom shall be recognized and given effect with

respect to the arrested ship or to the security provided in order to obtain its release,
on condition that:

(a) the defendant has been given reasonable notice of such proceedings and a
reasonable opportunity to present the case for the defence; and

(b) such recognition is not against public policy (ordre public).

6. Nothing contained in the provisions of paragraph 5 of this article shall restrict
any further effect given to a foreign judgment or arbitral award under the law of
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the State where the arrest of the ship was effected or security provided to obtain its
release.

Article 8
Application

1. This Convention shall apply to any ship within the jurisdiction of any State
Party, whether or not that ship is flying the flag of a State Party.

2. This Convention shall not apply to any warship, naval auxiliary or other ships
owned or operated by a State and used, for the time being, only on government
non-commercial service.

3. This Convention does not affect any rights or powers vested in any Government
or its departments, or in any public authority, or in any dock or harbour authority,
under any international convention or under any domestic law or regulation, to
detain or otherwise prevent from sailing any ship within their jurisdiction.

4. This Convention shall not affect the power of any State or Court to make orders
affecting the totality of a debtor's assets.

5. Nothing in this Convention shall affect the application of international
conventions providing for limitation of liability, or domestic law giving effect
thereto, in the State where an arrest is effected.

6. Nothing in this Convention shall modify or affect the rules of law in force in the
States Parties relating to the arrest of any ship physically within the jurisdiction of
the State of its flag procured by a person whose habitual residence or principal
place of business is in that State, or by any other person who has acquired a claim
from such person by subrogation, assignment or otherwise.
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Article 9

Non-creation of maritime liens

Nothing in this Convention shall be construed as creating a maritime lien.

Article 10

Reservations

1. Any State may, at the time of signature, ratification, acceptance, approval, or
accession, or at any time thereafter, reserve the right to exclude the application of
this Convention to any or all of the following :

(a) ships which are not seagoing;

(b) ships not flying the flag of a State Party;

(c) claims under article 1, paragraph 1 (s).

2. A State may, when it is also a State Party to a specified treaty on navigation on
inland waterways, declare when signing, ratifying, accepting, approving or
acceding to this Convention, that rules on jurisdiction, recognition and execution of
court decisions provided for in such treaties shall prevail over the rules contained
in article 7 of this Convention.

Article 11
Depositary

This Convention shall be deposited with the Secretary-General of the United
Nations.
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Article 12

Signature, ratification, acceptance, approval and accession

1. This Convention shall be open for signature by any State at the Headquarters of
the United Nations, New York, from 1 September 1999 to 31 August 2000 and
shall thereafter remain open for accession.

2. States may express their consent to be bound by this Convention by:

(a) signature without reservation as to ratification, acceptance or approval; or

(b) signature subject to ratification, acceptance or approval, followed by
ratification, acceptance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accession shall be effected by the deposit
of an instrument to that effect with the depositary.

Article 13

States with more than one system of law

1. If a State has two or more territorial units in which different systems of law are
applicable in relation to matters dealt with in this Convention, it may at the time of
signature, ratification, acceptance, approval or accession declare

that this Convention shall extend to all its territorial units or only to one or more of
them and may modify this declaration by submitting another declaration at any
time.
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2. Any such declaration shall be notified to the depositary and shall state expressly
the territorial units to which the Convention applies.

3. In relation to a State Party which has two or more systems of law with regard to
arrest of ships applicable in different territorial units, references in this Convention
to the Court of a State and the law of a State shall be respectively construed as
referring to the Court of the relevant territorial unit within that State and the law of
the relevant territorial unit of that State.

Article 14

Entry into force

1. This Convention shall enter into force six months following the date on which
10 States have expressed their consent to be bound by it.

2. For a State which expresses its consent to be bound by this Convention after the
conditions for entry into force thereof have been met, such consent shall take effect
three months after the date of expression of such consent.

Article 15

Revision and amendment

1. A conference of States Parties for the purpose of revising or amending this
Convention shall be convened by the Secretary-General of the United Nations at
the request of one-third of the States Parties.
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2. Any consent to be bound by this Convention, expressed after the date of entry
into force of an amendment to this Convention, shall be deemed to apply to the
Convention, as amended.

Article 16

Denunciation

1. This Convention may be denounced by any State Party at any time after the date
on which this Convention enters into force for that State.

2. Denunciation shall be effected by deposit of an instrument of denunciation with
the depositary.

3. A denunciation shall take effect one year, or such longer period as may be
specified in the instrument of denunciation, after the receipt of the instrument of
denunciation by the depositary.

Article 17

Languages

This Convention is established in a single original in the Arabic, Chinese, English,
French, Russian and Spanish languages, each text being equally authentic.

DONE AT Geneva this twelfth day of March, one thousand nine hundred
andninety-nine.

IN WITNESS WHEREOF the undersigned being duly authorized by their
respective Governments for that purpose have signed this Convention.
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Supplement C:

The Senior Court Act 1981 (Sections 20 to 24)

Admiralty jurisdiction

20 Admiralty jurisdiction of High Court.
(1)The Admiralty jurisdiction of the High Court shall be as follows, that is to say—

(a)jurisdiction to hear and determine any of the questions and claims mentioned in
subsection (2);

(b)jurisdiction in relation to any of the proceedings mentioned in subsection (3);

(c)any other Admiralty jurisdiction which it had immediately before the
commencement of this Act; and

(d)any jurisdiction connected with ships or aircraft which is vested in the High
Court apart from this section and is for the time being by rules of court made or
coming into force after the commencement of this Act assigned to the Queen’s
Bench Division and directed by the rules to be exercised by the Admiralty Court.

(2)The questions and claims referred to in subsection (1)(a) are—

(a)any claim to the possession or ownership of a ship or to the ownership of any
share therein;

(b)any question arising between the co-owners of a ship as to possession,
employment or earnings of that ship;

(c)any claim in respect of a mortgage of or charge on a ship or any share therein;
(d)any claim for damage received by a ship;
(e)any claim for damage done by a ship;

(Hany claim for loss of life or personal injury sustained in consequence of any
defect in a ship or in her apparel or equipment, or in consequence of the wrongful
act, neglect or default of—
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(i)the owners, charterers or persons in possession or control of a ship; or

(ii)the master or crew of a ship, or any other person for whose wrongful acts,
neglects or defaults the owners, charterers or persons in possession or control of a
ship are responsible,

being an act, neglect or default in the navigation or management of the ship, in the
loading, carriage or discharge of goods on, in or from the ship, or in the embarkation,
carriage or disembarkation of persons on, in or from the ship;

(g)any claim for loss of or damage to goods carried in a ship;

(h)any claim arising out of any agreement relating to the carriage of goods in a ship
or to the use or hire of a ship;

(j)any claim—

(i)under the Salvage Convention 1989;

(if)under any contract for or in relation to salvage services; or

(ii1)in the nature of salvage not falling within (i) or (ii) above;

or any corresponding claim in connection with an aircraft;

(k)any claim in the nature of towage in respect of a ship or an aircraft;
(Dany claim in the nature of pilotage in respect of a ship or an aircraft;

(m)any claim in respect of goods or materials supplied to a ship for her operation
or maintenance;

(n)any claim in respect of the construction, repair or equipment of a ship or in
respect of dock charges or dues;

(o)any claim by a master or member of the crew of a ship for wages (including any
sum allotted out of wages or adjudged by a superintendent to be due by way of
wages);

(p)any claim by a master, shipper, charterer or agent in respect of disbursements
made on account of a ship;

(g)any claim arising out of an act which is or is claimed to be a general average
act;

(r)any claim arising out of bottomry;
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(s)any claim for the forfeiture or condemnation of a ship or of goods which are
being or have been carried, or have been attempted to be carried, in a ship, or for
the restoration of a ship or any such goods after seizure, or for droits of Admiralty.

(3)The proceedings referred to in subsection (1)(b) are—

(a)any application to the High Court under the Merchant Shipping Acts 1894 to
1979 other than an application under the Merchant Shipping Act 1995;

(b)any action to enforce a claim for damage, loss of life or personal injury arising
out of—

(i)a collision between ships; or

(if)the carrying out of or omission to carry out a manoeuvre in the case of one or
more of two or more ships; or

(ilf)non-compliance, on the part of one or more of two or more ships, with the
collision regulations;

(c)any action by shipowners or other persons under the Merchant Shipping Act
1995 for the limitation of the amount of their liability in connection with a ship or
other property.

(4)The jurisdiction of the High Court under subsection (2)(b) includes power to
settle any account outstanding and unsettled between the parties in relation to the
ship, and to direct that the ship, or any share thereof, shall be sold, and to make
such other order as the court thinks fit.

(5)Subsection (2)(e) extends to—

(a)any claim in respect of a liability incurred under the Chapter 11l of Part VI of the
Merchant Shipping Act 1995; and

(b)any claim in respect of a liability falling on the International Oil Pollution
Compensation Fund, or on the International Oil Compensation Fund 1984, under
Chapter 1V of Part VI of the Merchant Shipping Act 1995, or on the International
Oil Pollution Compensation Supplementary Fund 2003.

(6)In subsection (2)(j)—

(a)the “Salvage Convention 1989 means the International Convention on Salvage,
1989 as it has effect under section 224 of the Merchant Shipping Act 1995;

117



(b)the reference to salvage services includes services rendered in saving life from a
ship and the reference to any claim under any contract for or in relation to salvage
services includes any claim arising out of such a contract whether or not arising
during the provision of the services;

(c)the reference to a corresponding claim in connection with an aircraft is a
reference to any claim corresponding to any claim mentioned in sub-paragraph (i)
or (i1) of paragraph (j) which is available under section 87 of the Civil Aviation Act
1982.

(7)The preceding provisions of this section apply—

(a)in relation to all ships or aircraft, whether British or not and whether registered
or not and wherever the residence or domicile of their owners may be;

(b)in relation to all claims, wherever arising (including, in the case of cargo or
wreck salvage, claims in respect of cargo or wreck found on land); and

(c)so far as they relate to mortgages and charges, to all mortgages or charges,
whether registered or not and whether legal or equitable, including mortgages and
charges created under foreign law:

Provided that nothing in this subsection shall be construed as extending the cases in
which money or property is recoverable under any of the provisions of the Merchant
Shipping Act 1995.

21 Mode of exercise of Admiralty jurisdiction.

(1)Subject to section 22, an action in personam may be brought in the High Court
in all cases within the Admiralty jurisdiction of that court.

(2)In the case of any such claim as is mentioned in section 20(2)(a), (c) or (s) or
any such question as is mentioned in section 20(2)(b), an action in rem may be
brought in the High Court against the ship or property in connection with which
the claim or question arises.

(3)In any case in which there is a maritime lien or other charge on any ship, aircraft
or other property for the amount claimed, an action in rem may be brought in the
High Court against that ship, aircraft or property.

(4)In the case of any such claim as is mentioned in section 20(2)(e) to (r), where—
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(a)the claim arises in connection with a ship; and

(b)the person who would be liable on the claim in an action in personam (“the
relevant person”) was, when the cause of action arose, the owner or charterer of, or
in possession or in control of, the ship,

an action in rem may (whether or not the claim gives rise to a maritime lien on that
ship) be brought in the High Court against—

(i)that ship, if at the time when the action is brought the relevant person is either
the beneficial owner of that ship as respects all the shares in it or the charterer of it
under a charter by demise; or

(i)any other ship of which, at the time when the action is brought, the relevant
person is the beneficial owner as respects all the shares in it.

(5)In the case of a claim in the nature of towage or pilotage in respect of an
aircraft, an action in rem may be brought in the High Court against that aircraft if,
at the time when the action is brought, it is beneficially owned by the person who
would be liable on the claim in an action in personam.

(6)Where, in the exercise of its Admiralty jurisdiction, the High Court orders any
ship, aircraft or other property to be sold, the court shall have jurisdiction to hear
and determine any question arising as to the title to the proceeds of sale.

(7)In determining for the purposes of subsections (4) and (5) whether a person
would be liable on a claim in an action in personam it shall be assumed that he has
his habitual residence or a place of business within England or Wales.

(8)Where, as regards any such claim as is mentioned in section 20(2)(e) to (r), a
ship has been served with a writ or arrested in an action in rem brought to enforce
that claim, no other ship may be served with a writ or arrested in that or any other
action in rem brought to enforce that claim; but this subsection does not prevent
the issue, in respect of any one such claim, of a writ naming more than one ship or
of two or more writs each naming a different ship.

22 Restrictions on entertainment of actions in personam in collision and other
similar cases.
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(1) This section applies to any claim for damage, loss of life or personal injury
arising out of—

(a)a collision between ships; or

(b)the carrying out of, or omission to carry out, a manoeuvre in the case of one or
more of two or more ships; or

(c)non-compliance, on the part of one or more of two or more ships, with the
collision regulations.

(2)The High Court shall not entertain any action in personam to enforce a claim to
which this section applies unless—

(a)the defendant has his habitual residence or a place of business within England or
Wales; or

(b)the cause of action arose within inland waters of England or Wales or within the
limits of a port of England or Wales; or

(c)an action arising out of the same incident or series of incidents is proceeding in
the court or has been heard and determined in the court.

In this subsection—

“inland waters” includes any part of the sea adjacent to the coast of the United
Kingdom certified by the Secretary of State to be waters falling by international law
to be treated as within the territorial sovereignty of Her Majesty apart from the
operation of that law in relation to territorial waters;

“port” means any port, harbour, river, estuary, haven, dock, canal or other place so
long as a person or body of persons is empowered by or under an Act to make
charges in respect of ships entering it or using the facilities therein, and “limits of a
port” means the limits thereof as fixed by or under the Act in question or, as the case
may be, by the relevant charter or custom;

“charges” means any charges with the exception of light dues, local light dues and
any other charges in respect of lighthouses, buoys or beacons and of charges in
respect of pilotage.

(3)The High Court shall not entertain any action in personam to enforce a claim to
which this section applies until any proceedings previously brought by the plaintiff
in any court outside England and Wales against the same defendant in respect of
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the same incident or series of incidents have been discontinued or otherwise come
to an end.

(4)Subsections (2) and (3) shall apply to counterclaims (except counterclaims in
proceedings arising out of the same incident or series of incidents) as they apply to
actions, the references to the plaintiff and the defendant being for this purpose read
as references to the plaintiff on the counterclaim and the defendant to the
counterclaim respectively.

(5)Subsections (2) and (3) shall not apply to any action or counterclaim if the
defendant thereto submits or has agreed to submit to the jurisdiction of the court.

(6)Subject to the provisions of subsection (3), the High Court shall have
jurisdiction to entertain an action in personam to enforce a claim to which this
section applies whenever any of the conditions specified in subsection (2)(a) to (c)
Is satisfied, and the rules of court relating to the service of process outside the
jurisdiction shall make such provision as may appear to the rule-making authority
to be appropriate having regard to the provisions of this subsection.

(7)Nothing in this section shall prevent an action which is brought in accordance
with the provisions of this section in the High Court being transferred, in
accordance with the enactments in that behalf, to some other court.

(8)For the avoidance of doubt it is hereby declared that this section applies in
relation to the jurisdiction of the High Court not being Admiralty jurisdiction, as
well as in relation to its Admiralty jurisdiction.

23 High Court not to have jurisdiction in cases within Rhine Convention.

The High Court shall not have jurisdiction to determine any claim or question
certified by the Secretary of State to be a claim or question which, under the Rhine
Navigation Convention, falls to be determined in accordance with the provisions of
that Convention; and any proceedings to enforce such a claim which are commenced
in the High Court shall be set aside.

24 Supplementary provisions as to Admiralty jurisdiction.

(1)In sections 20 to 23 and this section, unless the context otherwise requires—
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“collision regulations” means safety regulations under section 85 of the Merchant
Shipping Act 1995;

“goods” includes baggage;

“master” has the same meaning as in the Merchant Shipping Act 1995, and
accordingly includes every person (except a pilot) having command or charge of a
ship;

“the Rhine Navigation Convention” means the Convention of the 7th October 1868
as revised by any subsequent Convention;

“ship” includes any description of vessel used in navigation and (except in the
definition of “port” in section 22(2) and in subsection (2)(c) of this section) includes,
subject to section 2(3) of the Hovercraft Act 1968, a hovercraft;

“towage” and “pilotage”, in relation to an aircraft, mean towage and pilotage while
the aircraft is water-borne.

(2)Nothing in sections 20 to 23 shall—

(a)be construed as limiting the jurisdiction of the High Court to refuse to entertain
an action for wages by the master or a member of the crew of a ship, not being a
British ship;

(b)affect the provisions of section 226 of the Merchant Shipping Act 1995 (power
of a receiver of wreck to detain a ship in respect of a salvage claim); or

(c)authorise proceedings in rem in respect of any claim against the Crown, or the
arrest, detention or sale of any of Her Majesty’s ships or Her Majesty’s aircraft, or,
subject to section 2(3) of the Hovercraft Act 1968, Her Majesty’s hovercraft, or of
any cargo or other property belonging to the Crown.

(3)In this section—

“Her Majesty’s ships” and “Her Majesty’s aircraft” have the meanings given by
section 38(2) of the Crown Proceedings Act 1947;

“Her Majesty’s hovercraft” means hovercraft belonging to the Crown in right of Her
Majesty’s Government in the United Kingdom or Her Majesty’s Government in
Northern Ireland.
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Supplement D: P&I Letter of Undertaking

Letter of Undertaking

The United Kingdom

Mutual Steam Ship Assurance
Association (Europe) Limited
90 Fenchurch Street

London

EC3M 4ST

Attention: Underwriting Department.

From:

Date of this Agreement:

Dear Sirs,

Vessel name(s): Applicable Conventions/regimes
Vessel “One” [A] [B] [C] [D]

Vessel “Two”

Etc.
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In consideration of the Club, upon our request and prior to entry in the Club of the above Vessels
being concluded for the policy year starting from noon on 20t February 2019, providing Blue
Cards so as to satisfy the certification requirements applicable to such Vessels pursuant to any
or all of the following Conventions and to ensure that such Vessels are able to trade without
delay and without the risk of penalties or fines for failing to satisfy such certification
requirements [please indicate which blue cards are needed by specifying A, B, C, D, as
appropriate, after the name of each vessel listed above]:

Articles VIl of the International Convention on Civil Liability for Oil Pollution Damage
1969 and 1992 (CLC)

Article 7 of the International Convention on Civil Liability for Bunker Oil Pollution
Damage 2001 (Bunkers Convention)

Article 4bis of the Athens Convention, 2002 relating to the Carriage of Passengers and
their Luggage by Sea, 2002 (non-war only) or Regulation 392/2009/EC of the European
Parliament and of the Council of 23 April 2009 on the Liability of Carriers of Passengers
by Sea in the Event of Accidents (PLR non-war only)

Article 12 of the Nairobi International Convention on the Removal of Wrecks, 2007

We hereby agree that:-

1)

3)

we warrant that it is our intention to enter the above Vessels in the Club, or in another
club in the International Group of P&l Associations [for the policy year starting from
noon on 20% February 2019] [other date as appropriate], and;

if we do not effect such entry we will indemnify the Club and hold it harmless in respect
of any and all liabilities, losses, damages, risks, costs or expenses which it may suffer
or incur under the terms of the Blue Cards or as a direct or indirect consequence of
issuing the Blue Cards including any liability the Club may incur under any applicable
international compensation regime or implementing domestic legislation;

this letter of undertaking shall be governed by and construed in accordance with English
law and any claim, dispute, legal action or proceeding arising out of or in connection
with this letter of undertaking shall be subject to the exclusive jurisdiction of the High
Court of Justice in London;
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4) when called upon to do so, we will instruct solicitors in London to accept, on behalf of
the Owners of any of the above Vessels, service of proceedings issued on behalf of the
Club in connection with this letter of undertaking.

5) In the event that Blue Cards are provided by the Club and Convention certificates are
obtained in accordance with any of the above mentioned Conventions, we warrant that
we will return such Convention certificates to the issuing State as soon as reasonably
possible in the event that the entry of any of the vessels named on the certificates is
terminated during the course of the policy period, and advise the Club when they have
been so returned.

In consideration of the Club agreeing to issue a "Blue Card", whether or not prior to entry in the
Club of the above vessel being concluded, at the request of the Owner or their agent, in support
of a Bunker Convention, Wreck Removal Convention and/or CLC certificates, we hereby agree
that, where any payment by the Association under any such certificate is in respect of war risks,
we will indemnify the Club to the extent that such payment is recoverable under the Owner’s
P&l war risks policy, or would have been recoverable if the Owner had maintained and complied
with the terms and conditions of a standard P&l war risks insurance policy, and, further, we
agree to assign to the Club all the rights of the Owner under such insurance and against any
third party.

Yours faithfully,

Signed: [insert name of Owner]

For and on behalf of and as authorised by the Owners of the above Vessels.
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Supplement E: ADM1
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Supplement F: ADMS
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Supplement G: ADM9
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Supplement H: ADM12
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