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« Or, la limitation primordiale qu'impose le droit international & I'Etat est celle
d'exclure - sauf I'existence d'une regle permissive contraire - tout exercice de sa
puissance sur le territoire d'un autre Etat.»
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AU LagDluaat aw DISGy o)A (Securities Exchange Act (SEA) 1934 il 3!
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1 CPJI, Affaire du Lotus, arrét du 7 septembre 1927, série A, n° 10, p. 18.

A8 w2 1927 4w alae cddlall A sall Jamll daSaa (LS yi/lusi j8) (i 5l dpual
2 Securities Act (SA), Pub.L. 73-22, 15U.S.C. §77a et seq., 1933.
% Securities Exchange Act (SEA), Pub.L. 73-291, 15U.S.C. §78a et seq., 1934.
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. Securities Exchange Commission (SEC)&sy )
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Morisson v. National Australia asd & a3 @il s Jlad) 138 8 218aY) sl (e Jaly
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elacls ashy (e ddlas e 4 (RUle 10(b)-5) *5—co yilal) salall & SEA 58 (aid
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! Securities Act 1933, Section 5,6,7,8,

https://www.law.cornell.edu/wex/securities_act_of 1933, retrieved on 6 June 2019.

Oy DS Qg A0 5 Aadaie y e (3) gasl e Jaloal oy paiianall 4 len Lginga Aliine (5_3)) Lind a5 2
Aialll odgd ans )l o sall oy ) sgand) A 5 jpaa A g3 Al ) aagd s Jlall

https://www.sec.gov/about.shtml

* Will Kenton, “What Is the Securities Exchange Act of 1934?”, Investopedia, 12 Mars 2019

https://www.investopedia.com/terms/s/seact1934.asp, retrieved on 8 June 2019.

* Securities and Exchange Comission, 17 CFR 240.10b-5: Rule 10b-5:

Employment of manipulative and deceptive devices.

It shall be unlawful for any person, directly or indirectly, by the use of any means or

instrumentality of interstate commerce, or of the mails or of any facility of any national

securities exchange,

(a) To employ any device, scheme, or artifice to defraud,

19


https://www.law.cornell.edu/wex/securities_act_of_1933
https://www.law.cornell.edu/wex/securities_act_of_1933
https://www.sec.gov/about.shtml
https://www.sec.gov/about.shtml
https://www.investopedia.com/terms/s/seact1934.asp

e Losall a5 g gad Joa sl U 0 a1 5ol odg] alily) Gl
Baldd) sa 2 g 2_}.1}1133\

A ey Aalllae ) 2S5y Aladll cllaludl ady A8y saclall oda dsa Jsa Cranalld
Ol L) v Al

Some¥) wlY) LgiaSay (2a Y Alpadl) Gl o (Spad) algial) diay i) i
olatV) 1agr Aaaly Lacall g3l 53)y) <l 13 )

« It is a “longstanding principle of American law ‘that legislation of Congress,
unless a contrary intent appears, is meant to apply only within the territorial
jurisdiction of the United States.” »

oLl o3g) Y1 (s3aty Jgmia ellae) ) Agatia gl 2l of el SondY) oLl o )
A8 Ao Gl page ol Rule 100-5 )34l 3201l o é.)ﬂﬁ‘ Agiay) yied
e ani o 2 Lpls edlas Ha) Financial  Fraud e glasy 38530 a8 Lavie daY)

sasiall lsl) 8 LT aie iy (38,20 (pyemdly

i ol Sl Aay) e @il Ll agaiyg Cppaiiaadl g las Fie b sagaiall AV,
Lﬁ)ﬁi
Npalaia) 45 Y] AaSaall cule a5 1Y) ¢ cpalgial cpyline (385 HEY) o328 23a,

asiall Yl 8 dadll i) ad e o giys ceffects test dagll Jlaa) s g3V leall

glaall 1aa e a0 BV o Al Gl Lo 5 Lgialun s Lge gy diiia a4

Ganal 48,8 e alall

(b) To make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances under which
they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would operate as a
fraud or deceit upon any person.

! US Supreme Court, Aramco EEOC v. Arabian American Oil Co.,499 U.S 244, 1991, Justia
Supreme Court, Vol. 499, https://supreme.justia.com/cases/federal/us/499/244/, retrieved on
12 June 2019.
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.Foreign-Cubed class actions

it SopdY) el alaill e a8 Aadlally paliaidy) (Sle) A Al Ul
Lage (oSona) sl (e LUt} 538000 A 05aY) Culysliall 3 3gailly Cijaill LaMa calia

OB B Ay )yl S 1Y) Sa @llhg Apaall s culS

il ¢ Ll Jalil Jlae (2 4 a1 pual Y o JEY) ) LAY aliY) Gadaill Jsa 3 all t
Schoenbaum v. Firstbrook, 405 F.2d 200, (2d Cir. 1968),
Shail ecld patll ld) Aaal el Wl

Leasco Data Processing Equipment Corp. v. Maxwell, 468 F.2d 1326, (2d Cir. 1972).
2 Emmanuel Gaillard, “Les lecons de I'affaire Morrison. Reéflexions sur l'arrét rendu par la
Cour supréme des Etats-Unis le 24 juin 20107, Bulltein Joly Bourse n° 4, 2010, p. 308.
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¢ jiul Cayns a5 National Australia Bank (NAB) of 4ezill xilss (a5 .Bank'
HomeSide S, (il a8 (S saaiall LNl 8 G jae Vs A ghiie Cad A0kel) dagouds
3y Cpeaal) 216 L gylanl) Gyl Jlae (8 Jasd TSyl apli A5 \gilsie 4$,5 a5 Lending
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Lneleail) 4 gpnally Aalaiall §20(a) 5 codhel 3583l 63 siiiall bl 35 ay dalaial) §10(h)
42dl<e; Aalaial) SEC (e 10b-5 saclilly SEA (y5ild e Jlia) b Sl ) clS il g

485l Jleel 15 pedanl Ll Ll 15035 Lsils 5oy HomeSide olé cpedall Gavay . JlaY)

Dol 1 ale e 158 2l opnay NAB (s codlsll (358 4y
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! US Supreme Court, Morrison v. National Australia Bank Ltd., No. 561 U.S. 247, 2010.

2 Morrison v. National Australia Bank Ltd., 561 U.S. 247, 2010, p.1.
2 ma (Gl jaad)®
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https://www.americanbar.org/groups/litigation/committees/commercial-
business/practice/2018/extraterritorial-application-of-us-securities-laws-recent-case-law/,
retrieved on 16 July 2019.

2 Morrison v. National Australia Bank Ltd., 561 U.S. 247, 2010, Court Opinion p.20.
€17 o Gl jaadl 3
https://www.law.cornell.edu/supct/ntml/08-1191.ZS .html, retrieved on 8 August 2019.
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! Hubert de Vauplane et Jean-Francois Poulnais, “Class action: un actionnaire peut-il
goursuivre sa société devant une juridiction étrangére ?”, Revue Banque n°® 721, p. 81.
American Journal of International Law, Vol. 29, Supplement: Research in International
Law, 1935, p. 494, Cambridge University Press, available at
https://www.|stor.org/stable/2213639, retrieved on 22 August 2019.
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! Kara Baquizal, “The extraterritorial reach of section 10(b): Revisiting Morrison in light of
Dodd-Frank” op. cit., p. 1551.
2 Stoneridge Inv. Partners v. Scientific-Atlanta, Inc., 552 U.S. 148, 2008, p.157 ;
“Though the text of the Securities Exchange Act does not provide for a private cause of
action for § 10(b) violations, the Court has found a right of action implied in the words of the
statute . . .”

) g yall 3
* Sec. & Exch. Comm'n v. Blavin, 760 F.2d 706, (6th Cir. 1985) section 711, (stating that the
SEC need not prove reliance, causation, or pecuniary l0ss)
® Sec. & Exch. Comm'n v. Kasser, 548 F.2d 109, (3d Cir. 1977) section 114, (finding that the
text of § 10(b) does not require the successful accomplishment of a fraudulent scheme as a
precondition to liability)
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! Kara Baquizal, “The extraterritorial reach of section 10(b): Revisiting Morrison in light of
Dodd-Frank”, Fordham International Law Journal, Vol. 34, Issue 6, Article 3, 2011, p.1551;
Dodd-Frank Act 2010, Pub.L. P.111-203, §929.

2 Sarbanes-Oxley 2002, Pub.L. 107—204.

% Klaus C. Engelen, “Preventing European “Enronitis™”, INT'L ECON., 22 June, 2004, at 40.
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! John Coffee, “What caused Enron? A capsule social and economic history of the 1990s”, 89
CORNELL L. REV. 269, 297-98 (2004); William W. Bratton, “Enron and the Dark Side of
Shareholder Value”, 76 TUL. L. REV., 2002, p.1275;

Brian Kim, “Recent Development: Sarbanes-Oxley Act”, 40 HARV.J. ON LEGIS., 2003,
p.235.

2 Dennis K. Berman et al., “Global Crossing Ltd. Files for Bankruptcy”, WALL ST.J., Jan.
29, 2002, at A3.7.

® Robert Frank & Deborah Solomon, “Adelphia and Rigas Family Had a Vast Network of
Business Ties”, WALL ST.J., May 24, 2002, at Al.

* Harold S. Bloomenthal, “Sarbanes-Oxley Act in Perspective”, [St. Paul, Minn.]:
Thomson/West, c2002, 2002-2003 ed. § 1, at 3.

® Sarbanes-Oxley (Section 302), 15 U.S.C. §7241.

® Sarbanes-Oxley (Section 404), 15 U.S.C. §7262.
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! Elisabeth Bumiller, “Bush Signs Bill Aimed at Fraud in Corporations”, N.Y. TIMES, 32
July, 2002, at Al.

1 ISYL el 2
“Most far-reaching reform of American business practices since the time of Franklin Delano
Roosevelt”.
® Roberta Romano, “The Sarbanes-Oxley Act and the Making of Quack Corporate
Governance”, 114 YALE L.J., 2005, p. 1540;
Larry E. Ribstein, “Market vs. Regulatory Responses to Corporate Fraud: A Critique of the
Sarbanes-Oxley Act of 20027, Journal of Corporation Law, Vol. 28, Issue 1, Fall 2002, pp. 1-
68.
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1 SOX Sec. (2) : (7) ISSUER — The term ‘issuer’ means an issuer (as defined in section 3 of

the Securities Exchange Act of 1934 (15 U.S.C. 78c)), the securities of which are registered

under section 12 of that Act (15 U.S.C. 78lI), or that is required to file reports under section

15(d) (15 U.S.C. 780(d)), or that files or has filed a registration statement that has not yet

become effective under the Securities Act of 1933 (15 U.S.C. 77a et seq.), and that it has not

withdrawn.

vl 5 ¥l uadl 5 EuiaY) deSall SEC akais 00 17 C.F.R. Art. 240.3b-4(c) 2003 salal) <aes 2
r Sl saill e palaldl ual)

Definition of “foreign government,” “foreign issuer” and “foreign private issuer” § 240.3b-4

(a) The term foreign government means the government of any foreign country or of any

political subdivision of a foreign country.

(b) The term foreign issuer means any issuer which is a foreign government, a national of any

foreign country or a corporation or other organization incorporated or organized under the

laws of any foreign country.

(c) The term foreign private issuer means any foreign issuer other than a foreign government

except for an issuer meeting the following conditions as of the last business day of its most

recently completed second fiscal quarter:

(1) More than 50 percent of the issuer's outstanding voting securities are directly or indirectly

held of record by residents of the United States;

(2) Any of the following:

(i) The majority of the executive officers or directors are United States citizens or residents;

(if) More than 50 percent of the assets of the issuer are located in the United States; or

(iii) The business of the issuer is administered principally in the United States.
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! Michael A. Perino, “American Corporate Reform Abroad: Sarbanes-Oxley and the Foreign
Private Issuer”, European Business Organization Law Review (EBOR), Vol. 4, Issue 2
October 2003, p. 213,221.
2 Sarbanes-Oxley Sec.106 (a) (1).
Sec. 106(C) «bud) yaadi®
.Sec. 3(a) «Bid) rad
Sec. 102 ¢l jaad ®
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® Securities Act Sec.5.

% Roberta S. Karmel, “The Securities and Exchange Commission Goes Abroad to Regulate
Corporate Governance”, 33 STETSON L. REV., 2004, p.849.

® Peter Loftus, “Delistings Surge After Sarbanes-Oxley, Study Finds”, WALL ST.J., Dec. 16,
2004, at B3 (describing a study finding that “most of the companies that deregistered their
shares say they did so to escape the steep costs associated with regulatory filings”);

See Stephen Taub, “Vivendi to Delist from U.S. Markets”, CFO MAG., Jan. 17, 2006,
available at https://www.cfo.com/banking-capital-markets/2006/01/vivendi-to-delist-from-u-
s-markets/, retrieved on 7 November 20109.

® Stephen J. Choi & Andrew T. Guzman, “The Dangerous Extraterritoriality of American
Securities Law”, 17 N.W.J. INT’L L. & BUS, 1996, p. 207,222.
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Code of Federal Regulations, 17 C.F.R. § 230.901-904 (Rules Governing Offers and Sales
Made Outside the United States Without Registration Under the Securities Act of 1933).
4 Paul Lanois, “Between A Rock And A Hard Place: The Sarbannes Oxley Act And Its
Global Impact”, Journal of International Law & Policy, Vol.V, 2007, p. 4:12.
D0 sing Jlie (8 A (31 5ul) 8 anadiial WWWW.EUTOMONEY.COM &8 5o o yii slian) Cavas
Survey finds SOx compliance costs exceed estimates, 22 March 2005,
https://www.euromoney.com/article/b1320x1g6gsbwl/survey-finds-sox-compliance-costs-
exceed-estimates?copyrightinfo=true, retrieved on 4 April 2019
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! William J. Carney, “The Costs of Being Public After Sarbanes-Oxley: The Irony of "Going
Private"”, Emory Law & Econ. Research Paper Series, Working Paper No. 05-4, 2005, p. 8,
available at http://papers.ssrn.com/abstract=672761, retrieved on 4 April 2019.

2 Craig Karmin, “Foreign Firms Lose Urge to Sell Stock in U.S.”, Wall Street Journal, 24
July, 2003, at C1.

*William J. Carney, 55 daiia (3 g e |

4 Gary Parkinson, “Record amount raised in London this year as foreigners rush to float”,
THE INDEPENDENT, August 9 2006, available at
http://news.independent.co.uk/business/analysis_and_features/article1217877.ece, retrieved
on 4 April 20109.
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L HIRE Act, Pub.L. 111-147, 2010.
226 U.S. Code Title 26—Internal Revenue Code.
® FATCA 26 U.S.C. §1471, §1474.
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https://www.fincen.gov/report-foreign-bank-and-financial-accounts
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http://www.irs.qgov/Businesses/InternationalBusinesses/QualifiedIntermediary/Frequently-
Asked-Questions, retrieved on 2 Decembre 2018.
® Kelly Phillips Erb,“IRS Announces End To Offshore Voluntary Disclosure Program”,
Forbes, Mar 13, 2018, Retreived from
https://www.forbes.com/sites/kellyphillipserb/2018/03/13/irs-announces-end-to-offshore-
voluntary-disclosure-program/#13620d5677b3, retrieved on 5 February 2019
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2 William Byrnes, “Is FATCA chasing a leprechaun and his pot of gold?”, Cayman Financial,
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2 Allison Christians, « The Dubious Legal Pedigree of IGAs (and Why it matters), Tax Notes
International ”, 11février 2013, p.565.

2 Carol P Tello et Jacques Malherbe, ““ Le Foreign Account Tax Compliance Act (Fatca)
américain: un tournant juridique dans la coopération sur 1’échange d’informations fiscales ”,
Revue de Droit Fiscal n°3, 16 janvier 2014, p. 72.

® Allison Christians, “ The Dubious Legal Pedigree of IGAs (and Why it matters) ”, Tax
Notes International, 11février 2013, p. 565.

* Tonia Pediaditaki, “FATCA and Tax Treaties: Does It Really take two to Tango”, European
Taxation, vol. 53, 2013, p. 429.
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! Effects Doctrine Jurisdiction.
2 United States v. Aluminum Co. of America, 148 F.2d 416, (2d Cir. 1945).
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Baniall bV gl el cilatia (il @ g e e a3 Sl
215 U.S.C. sections 1 & 2.
%15 U.S.C. section 18.
15 U.S.C. section 18A.
®15 U.S.C. section 6(a).
® DOJ/FTC’s Antitrust Enforcement Guidelines for International Operations, 1995.
"15U.S.C. 8§ 1-38,

¢ slal e slaall Ao e (i) oS daala @

https://www.law.cornell.edu/wex/sherman_antitrust_act, retrieved on 13 April 2019.
15 U.S.C. §§ 1-38, Section 1. Trusts, etc., in restraint of trade illegal; penalty.
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American Banana Company v. Fruit United a.xd a, Gl dap dpad ) Yl s
.Company”

saclil) o oels B adall tsalie (re lase b 138 3 Holmes alsa aldll 23a
098 S350V AaSaall i dial gy & poliall el Jadl) A gils 80 4l dalad)

Jadl) 138 g 2 3 AL

115 U.S.C. §§ 1-38, Section 2. Monopolizing trade a felony; penalty.

2 Section 6 a. Conduct involving trade or commerce with foreign nations

Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce (other than
import trade or import commerce) with foreign nations unless -

(1) such conduct has a direct, substantial, and reasonably foreseeable effect -

(A) on trade or commerce which is not trade or commerce with foreign nations, or on

import trade or import commerce with foreign nations;

(B) on export trade or export commerce with foreign nations, of a person engaged in such
trade or commerce in the United States; and

(2) such effect gives rise to a claim under the provisions of sections 1 to 7 of this title, other
than this section.

® Direct, Substantial, and Reasonably Foreseeable Effect.

* Heinz Bloch, “Extraterritorial Jurisdiction of U. S. Courts in Sherman Act Cases”,
American Bar Association Journal, VVol. 54, No. 8, August 1968, p.781, available at JSTOR,
www.jstor.org/stable/25724503.

> US Supreme Court, American Banana Co. v. United Fruit Co., 213 U.S. 347, 1909.
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“But the general almost universal rule is that the character of an act as lawful or
unlawful must be determined wholly by the law of the country where the act is
done”.
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United States v. American Tobacco Company. *4.8; Y1 ) A58 5 saaiall LYY

el 4855 a3 ) A€V il 4850 ciliag o o) 3pudl Jals Gyl duilic 2
1ia el a8y Leaalhl Jala Wilalis G laey A8 58 IS dungar a3 cdilay ) gindlia (Impirial

L;i}-’lﬂ e BEY) 1 e ey Y Gus dgilay ) @a\jﬁ\ Jals Gy

! American Banana Co. v. United Fruit Co., 213 U.S. 347, 1909, section 356. ]
Aol il pae i g 530 cstate doctrine fase el sa (alll Saka ) AL Al A sl sabaud Ll jia) 2

oAl Jsa il i e 5 ke i 45 na)
% US Supreme Court, United States v. American Tobacco Co., 221 U.S. 106, 1969.
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United States v. Sisal Sales® jLlo U 3855 2 sasiall LNl 4yl 35
ane ol a3 Yl 5ysShall dpadll 8 Ligaly LAl ollil dBlee Al 4aSadd) cagaly Corporation
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o sl 038 al Ciyliadll jlial ) Gl G callall & Jlhed] aaY) el & 5,891 o L

Aadiye bl 48500 Glond)

Ao S 3ailisars sasiall LY A cilias Al JleeY) o e ae I asl daSadll ¢y sie ]
Aylaall A)ally Lalal) 5yl e Substantial Effect iasa il @llia oS 4 YY) ciial
aeiaSlas e 5)sSaall JlaeYh S i) (€y50aY) Cpilalsall Gl Il sasiall Yl Jala

A5l Sladl Jd (e
Slaall aliaial o eg 4ie UUails cgppoall 1Y) Dle) 3 oapaill gl Lia Jaadl,

odlef 3y Kaall oY) dacailly dcadll ol 4ladl 2K )

objective e suasall LaaliYl Lie anally chae g sall uadlall dajlia julas Gy 2
NSl psisagll 485005 sasiall LG G dpmd 3 I4Y) 530 territorial principle
.United States v. Aluminium Company of America

! US Supreme Court, Thomsen v. Cayser, 243 U.S. 66, 1917.

2 US Supreme Court, United States v. Sisal Sales Corporation, 274 U.S. 268, 1927.
Al 3 Al (A jaaY) Caliiin) daSas 3
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United States v. Aluminum Co. of America, 148 F.2d416, (2d Cir. 1945).
! Sherman Act, Section 2.

(sl pai ®
“On the other hand it is settled law . . . that any state may impose liabilitites, even: upon
persona not within allegiance, for conduct outside its borders that has consequences within its
borders wich the state reprehends; and these liabilities other states will ordinarily recognize.”
% Kauper, Thomas E. “The Report of the Attorney General's National Committee to Study the
Antitrust Laws: A Retrospective.” Michigan Law Review, vol. 100, No. 7, 2002, p.
1888, available at JSTOR, www.jstor.org/stable/1556078.
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United States v. Scophony 1Syl Casl s8sSu 4858 am sasiall el Vo)l dpd
b ol e Ll Ged Aial 450 3ls A, AaSal) cagaly Corporation of  America
Akl 4 Scophony Corporation Ltd. duilayy 4,80 culis duadll sda 8 casiall <l
ysasn A Aplayull 4500 Jias ) gl de adaie L& el S S w4kl adey g
el W e g dlls Sy Jangg 3353adl Scophony 48,30 ey cadlye JFiaall 128 <
3 baalsia Lyl 4818 A8, s3a e dylaall 25iall ey Byla) o) 2yae of AeSadll <y
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bl alara b A "adde ginll (Saf

Adlaia gslea A lailly lealain) 5890 cailel ¢yl Llall el )8l dlie DA

Jis e sasiall LYl 3 dapad) Subsidiaries due i) ilSys DA G danal @l

«Imperial Chemical Industries Ltd.* Ll ue¥) 4Ll cile liall 48,5 i 3 Jll)

A5 U.S.C § 22 cyiiall 5 AU ansll 65 laill () 5 ¢Sy 5] () 588l (g plic ualad) ) siall
¢ ) g1 1 Aadalia Ac€aa 2
United States v. Aluminum Co. of America, 20 F. Supp. 13, (S.D.N.Y. 1937).
® US Supreme Court, United States v. Scophony Corp., 333 U.S. 795, 1948.
A S I AN (it
“For which it exists and acts. Formally the two are separate legal entities, but actually they
are one in all that pertains to the activities of I.C.I. (London) in the alkali business in the
United States.”
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! John F. McDermid, ” The Antitrust Commission and the WebbPomerene Act: A Critical
Assessment ““, Washington and Lee Law Review, Vol. 37, Issue 1 Article 7, 1 January 1980,
p. 105, 110;
US Supreme Court , United States Alkali Export Assn., Inc. v. United States, 325 U.S. 196,
1945.
“ﬂ‘)‘j_._\}:\i dxlalan 48k 2

United States v. Watchmakers of Switzerland Inf. C., 134 F. Supp. 710, (S.D.N.Y. 1955).

® Heinz Bloch, American Bar Association Journal Vol. 54, No. 8, August 1968, p.781.
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United States v. Imperial 4l b)) cleliall 4,5 ae saaid)l cli¥sll duad i

Gyl ol sasidl AS0ad) 8 4 Syl AaSas lyé 1w ulgla «Chemical  Industries®

! Restatement of the Law of Conflict of Laws.
1A S ) 2
“If conspiracies of an act done in state occur in another state, each state in: which any of the
series of acts and consequences occurs may exercise legislative jurisdiction to create rights
for other interests as a result thereof.”
&) 5 o1 Aakalie daSaa 3
United States v. Imperial Chemical Industries, 100 F. Supp. 504, (S.D.N.Y. 1951).
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L TWEA, Pub.L. 65-91,12 U.S.C. §95, 50 U.S.C. §1-§44, 1917.

PUD.L.95-223 <1977 sle 3 sall 55l shall S¥la 8 BalaY) (5 ) shall liadla () 55 2
% Christopher A. Casey; et al. The International Emergency Economic Powers Act: Origins,
Evolution, and Use (PDF). (March 20, 2019). Washington, DC: Congressional Research
Service, https://fas.org/sgp/crs/natsec/R45618.pdf, retrieved on 22 June 2019.
* IEEPA, 50 U.S.C. §1701(a).
® [EEPA, 50 U.S.C. §1702(a)(1)(B).

Ll s )5S 50 U.S.C. §1702(a)(1)(C) salalt 8
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! Kuwait News Agency, "Trump extends Executive Order targeting terrorism financing".
September 18, 2017,
https://www.kuna.net.kw/ArticleDetails.aspx?id=2638699&language=en, retrieved on
9 June 2019.

2 Executive Order 13224 of September 23, 2001, Blocking Property and Prohibiting
Transactions With Persons Who Commit, Threaten to Commit, or Support Terrorism,
https://fas.org/irp/offdocs/eo/en-13224.htm, retrieved on 17 March 20109.
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Appropriate Tools Required to Intercept and Obstruct Terrorism Act (USA
PATRIOT ACT)
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iyl 58, Export Administration Act (EAA) 1979 # paaill 5y o5l Jlsa)
.Bank Secrecy Act (BSA) 1970 ' S, 4 adl
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Terrorism and Financial Intelligence, Office of Foreign Assets Control (OFAC),
https://www.treasury.gov/about/organizational-structure/offices/pages/office-of-foreign-
assets-control.aspx, retrieved on 17 March 2019.
a3 (gl s Ao Y Apaliall Jilos ) peli e 1Sy pael 25855 20m 53 (58 2
USA PATRIOT ACT 2001 Pub.L. 107-56.

S YY) sl sl dadalie deSaa ®
KINDHEARTS v. Geithner, 647 F. Supp. 2d 857, (N.D. Ohio 2009).
https://scholar.google.com/scholar case?case=10931539635102900344&hl=en&as sdt=2,14
&as vis=1, retrieved on 25 March 2019.

(1979 Suue¥! yaaill 5 o) (58 4
Export Administration Act, Pub.L. 96-72.
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1970 Si2Y) & paall 235l (8 1
Bank Secrecy Act, Pub.L. 91-508.
2 BSA, also known as; Currency Reporting Act, 18 U.S.C § 1956, §1957.
% Peter. E. Meltzer, “Keeping Drug Money from Reaching the Wash Cycle: A Guide to the
Bank Secrecy Act”, Banking Law Journal, Vol. 108, 1991, p.231, 232,
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! Kevin Dugan, “BNP Paribas probed over $100B money-laundering scheme”, New York
Post, 4 June 2014, Archived from the original on 28 June 2014, retrieved 2 July 2019.

2 Devlin Barrett, David Enrich and Christopher M. Matthews, “Justice Dept. Seeks More
Than $10 Billion Penalty From BNP Paribas”, Wall Street Journal, May 29, 2014,
https://www.wsj.com/articles/justice-dept-seeks-more-than-10-billion-penalty-from-bnp-
paribas-1401386918, retrieved on 17 June 2019.

® US department of justice, BNP Paribas Agrees to Plead Guilty and to Pay $8.9 Billion for
Illegally Processing Financial Transactions for Countries Subject to U.S. Economic
Sanctions, https://www.justice.gov/opa/pr/bnp-paribas-agrees-plead-quilty-and-pay-89-
billion-illegally-processing-financial, retrieved on 17 July 2019.
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! Department of Justice, Office of Public Affairs, Monday, June 30, 2014, BNP Paribas
Agrees to Plead Guilty and to Pay $8.9 Billion for lllegally Processing Financial Transactions
for Countries Subject to U.S. Economic Sanctions, https://www.justice.gov/opa/pr/bnp-
paribas-agrees-plead-quilty-and-pay-89-billion-illegally-processing-financial, retrieved on 17
July 2019.
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Pub. L. No. 95-213, 15 U.S.C. 88 78m, 78dd-1 to 78ff, 1999.
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! Daniel Pines, “Amending the Foreign Corrupt Practices Act to Include a Private Right of
Action”, California Law Review, Vol. 82, No. 1, January, 1994, p. 204.

A SV pall) 2
“The payment of bribes to influence the acts or decisions of foreign officials, foreign political
parties or candidates for foreign political office is unethical. It is counter to the moral
expectations and values of the American public. But not only is it unethical, it is bad business
as well. It erodes public confidence in the integrity of the free market system. It short-circuits
the marketplace by directing business to those companies too inefficient to compete in terms
of price, quality or service, or too lazy to engage in honest salesmanship, or too intent upon
unloading marginal products. In short, it rewards corruption instead of efficiency and puts
pressure on ethical enterprises to lower their standards or risk losing business”, H.R Rep No.
95-640, at 4-5, 1977.
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Changes to Exchange Act Registration Requirements to Implement Title V and Title VI of
the JOBS Act, https://www.sec.gov/info/smallbus/secg/jobs-act-section-12g-small-business-
compliance-guide.html, retrieved on 5 July 2019.
>15U.S.C. § 78dd-1(a).
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! Keith M. Korenchuk, Kirk Ogrosky, Samuel M. Witten, Benjamin H. Wallfisch,
“Advisory: J&J Agrees to Pay US$78 Million to Settle Allegations of Payments Made to

European Healthcare Providers” , Arnold & Porter LLP,
http://www.arnoldporter.com/public document.cfm?id=17469&key=8J1, retrieved on 23
July 2019.

2 US department of justice, Oil Services Companies and a Freight Forwarding Company

Agree to Resolve Foreign Bribery Investigations and to Pay More Than $156 Million in
Criminal Penalties 4 November 2010, http://www.justice.gov/opa/pr/2010/November/10-
crm-1251.html, retrieved on 23 July 2019.

(ol g ALl 31, ) daad 3
Litigation Release No. 21162 / July 31, 2009, SEC v. Nature's Sunshine Products, Inc.,
Douglas Faggioli and Craig D. Huff, Case No. 09CV672 (D. Utah, Filed July 31, 2009), SEC
Charges Nature's Sunshine Products, Inc. With Making Illegal Foreign Payments,
http://www.sec.gov/litigation/litreleases/2009/1r21162.htm, retrieved on 25 July 2019.

59


http://www.arnoldporter.com/public_document.cfm?id=17469&key=8J1
http://www.justice.gov/opa/pr/2010/November/10-crm-1251.html
http://www.justice.gov/opa/pr/2010/November/10-crm-1251.html
http://www.sec.gov/litigation/litreleases/2009/lr21162.htm

LY o 5lat Ay (sls (Sna¥) apll wadind (e gyt 54 cade Al Gl DA (e

bl 8 S 6T A Aol il ol i pad 4S5 Y]

il s e A0 Alcatel-Lucent S.A. dus il ey Laiy) 3858 ey ¢JUial) Juw e
Ciladyg Ll (g5l A ligan Glay @la < .12 137,000,000 o 58T ads e Gyl

L Olsls Willes Gubysaisns Sl 8 An gl e
OS5l FCPA (sl pmas i dlygys dm o€ LS na) dmysall 8 Lajaall culyalle

Baniall GV s i) LeiSa ol Lgalia

aasid (Al Ay ol 5 SV all aladind) e e gien aSapY) e (alasV) o) QG
il Gl S g hgan ¢ oia] cansy padid Aaliaal aulh Cijuan b alall LY G syl 8
Y FCPA (y5ilal Ly de Lualld e b ford of selae) Jlaial 5l dugs aey o Lagl Laaje
Al Syl b o Cipimdlly (el Gsinally Gmalall el Y1 (3 ymns
i 8 sanial)l L) 8 agialdl DA Ipanlos () cagivia cuilS Loga a1 Ladl Jaii
s o S ol AllaS Tlats Lllas Ly 5 Talyia e A - inl ooy Jganal 2uld JLe

e JS )sSAll () 9lall Jgria

(L Bl 6f oY FCPA (50l Gadail dali Lo A€ 50 e cilSps aad i Ll e
alamil Lellae | Cugay il 13) illys craniall ¥l AL o O Wali)) ma V) e i
Agilipai o silall Galitl Aaje ulSyall o3a maai (FCPAL iy 4l))

o ASpnd e @l sy galasl JL of oS (FCPA (ysilal L ddd gyl ) daLaY

IS el el sl ey Al cAgeally JRS o Sy saniall Gl 7 la i

(Jolll g ALl )Y At
SEC Charges Alcatel-Lucent with FCPA Violations,2010-258,Company to Pay More Than
$137 Million to Settle SEC and DOJ Charges, http://www.sec.gov/news/press/2010/2010-
258.htm, retrieved on 25 July 2019.
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5 Leall JS5f Las Bridgestone < yie) sasiall ¥ sl s GLbll G (s sk Aty dliatie 205 5 Jilay e
Al ya dal_2S $28,000,000 xda
http://www.justice.gov/opa/pr/2011/September/11-crm-1193.html, retrieved on 25 July
20109.
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! Keith M. Korenchuk, Samuel M. Witten, and Dawn Y. Yamane Hewett, Ibid.;
http://www.arnoldporter.com/public_document.cfim?u=AntiCorruptionComplianceAvoiding
LiabilityfortheActionsofThirdParties&id=17444&key=3EQ, retrieved on 23 July 2019.

2 Kathleen Harris, John N. Nassikas, Samuel Witten, “The Extraterritorial Reach of the FCPA
and the UK Bribery Act: Implications for International Business”, ARNOLD and PORTER
LLP, 13 March 2012.
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SEC Charges Telefonica Brasil S.A. with Violating Books and Records and Internal
Accounting, Controls Provisions of the FCPA, Administrative Proceeding, File No. 3-19162,
9 May 2019, https://www.sec.gov/enforce/34-85819-s, retrieved on 9 July 2019.
- SEA 1934 58 (e 13 (b) (2) (B) 33kl i ?
"(2) Every issuer which has a class of securities registered pursuant to section 12 of this title
and every issuer which is required to file reports pursuant to section 15(d) of this title shall—
(A) make and keep books, records, and accounts, which, in reasonable detail, accurately and
fairly reflect the transactions and dispositions of the assets of the issuer; (B) devise and
maintain a system of internal accounting controls sufficient to provide reasonable assurances
that— (i) transactions are executed in accordance with management’s general or specific
authorization; (ii) transactions are recorded as necessary (I) to permit preparation of financial
statements in conformity with generally accepted accounting principles or any other criteria
applicable to such statements, and (Il) to maintain accountability for assets; (iii) access to
assets is permitted only in accordance with management’s general or specific authorization;
and (iv) the recorded accountability for assets is compared with the existing assets at

reasonable intervals and appropriate action is taken with respect to any differences".
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SEC Enforcement Actions: FCPA Cases, https://www.sec.gov/spotlight/fcpa/fcpa-
cases.shtml, retrieved on 17 July 2019.

L) Aalol) s jlaall o 38 Lliad ¢ Jolall 5 2l 51, 50 daad 2
SEC Enforcement Actions: FCPA Case, https://www.sec.qov/spotlight/fcpa/fcpa-cases.shtml,
retrieved on 22 July 2019.
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Gl jaadl !

Gl jaadl?
¥ US department of justice, Petréleo Brasileiro S.A. — Petrobras Agrees to Pay More Than
$850 Million for FCPA Violations 27 September 2018, https://www:.justice.gov/opa/pr/petr-
leo-brasileiro-sa-petrobras-agrees-pay-more-850-million-fcpa-violations, retrieved on 18 July
20109.
* US department of justice, TechnipFMC Plc and U.S.-Based Subsidiary Agree to Pay Over
$296 Million in Global Penalties to Resolve Foreign Bribery Case
https://www.justice.gov/opa/pr/technipfmc-plc-and-us-based-subsidiary-agree-pay-over-296-
million-global-penalties-resolve, retrieved on 6 July 2019.
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1 US department of justice, Mobile Telesystems Pjsc and Its Uzbek Subsidiary Enter into
Resolutions of $850 Million with the Department of Justice for Paying Bribes in Uzbekistan,
https://www.justice.gov/opa/pr/mobile-telesystems-pjsc-and-its-uzbek-subsidiary-enter-
resolutions-850-million-department, retrieved on 20 June 2019.

2 Odebrecht and Braskem Plead Guilty and Agree to Pay At Least $3.5 Billion In Global
Criminal Penalties To Resolve Largest Foreign Bribery Case In History, 21 October 2016
https://www.justice.gov/usao-edny/pr/odebrecht-and-braskem-plead-guilty-and-agree-pay-
least-35-billion-global-criminal, retrieved on 14 June 2019.
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! American Bar Publications, “Should FCPA “Territorial” Jurisdiction Reach Extraterritorial
Proportions?”,https://www.americanbar.org/groups/international _law/publications/internation
al_law _news/2013/winter/should fcpa territorial jurisdiction reach extraterritorial proporti
ons/, retrieved on 10 May 20109.
2 Rachel Brewster, “Enforcing The FCPA: International Resonance and Domestic Strategy”,
Virginia Law Review, Vol. 103, December 2017, p. 1627,
http://fcpa.stanford.edu/academic-articles/20171201-enforcing-the-fcpa-international-
resonance-and-domestic-strategy.pdf , retrieved on 7 June 2019.

(FCPA 518 Jada «Jaliill 5 40l (3 ) 53 daad 8 3Y1 5 Adlawd) and cJandl 351 35 (e (A ) anadll
Criminal Division of the U.S. Department of Justice and the Enforcement Division of the
U.S. Securities and Exchange Commission, A Resource Guide to the FCPA U.S. Foreign
Corrupt Practices Act, 14 November 2012.
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tus department of justice, U.S. District Court for the Southern District of Texas, JGC
Corporation Resolves Foreign Corrupt Practices Act Investigation and Agrees to Pay a
$218.8 Million Criminal Penalty, 6/4/2011, https://www.justice.gov/opa/pr/jgc-corporation-
resolves-foreign-corrupt-practices-act-investigation-and-agrees-pay-2188, retrieved on 7 June
2019.

2 E.D. Virginia, United States v. Magyar Telekom, PLC. Court, No. 11-CR-597, 29 January,
2011, section 2, 24, 26, 47.

% US department of justice, U.S. v. Patel, No. 1:09-cr-00335, Trial Tr. 5:11-14, 7:17-8:2,
(D.D.C. June 6, 2011).
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on 20 May 2019.

76


https://www.bclplaw.com/images/content/2/1/v2/2182/ComLit-Alert-FR-6-19.pdf

Ales el il e i it Jlyf (b e Gl hladl o3 (i of IS8 (K
Gliase G Gl s oA SonaY) ¢ Laadll oyw (protective/confidentiality order)
Ol Gl1h (ya Caaglly A S3aY) GLESY! ilimge (g Lgibase 3 Apglladll Cildandll Llea

LKLY 3 aad &l cilblaeal) dilea

& Ayl dpaddll Gl dgleal S Y 138 Aladl sul o 58 a1 algay) o<
cre aidil) f Alaa) 8 1sn canly of Bleall 1Y S Ll Ligyl (A Tasany gaY) Joall
) Aaiid) ligl) ae gslaillys 4 Llally elias G813 cildandll e CaiSl Cilag
Commission Nationale de il cilyally 4l slaall dda ) aalll yie Lidjd e adiall

L’informatique et des libertés (Cnil)

1970 ale Jiall o Jgaal) Joa Y 48y discovery ilaisy) ¢ )

Ailaia dadly 8 lall ) 300 Jlu)) cosms Jla 8 Lgie 4l salall 3 slaY 48l aa s
o BJSA.A} 'B).CGDA Ada L@J O uj (2} 3_%'34 33daa (1 Clati vl oS UT cC)\AJ\ ‘_A ASlaa
Lol e

e

s ala g sk sakea slaY AlE) 8 Lgle (agemid) daphall o Sopa) eloaill iiny
s 3 )3 S il HLA sy ) QW e Jyeanllsaabedl sia ) s sl
ASEY) 038 (e 23 aladl e fpasiall LY Bali ddleid) VA

! Carole Swan, «««««««««L’enjeu de la protection des données personnelles lors de
I’utilisation de la procédure de E-Discovery",le 21 Juin 2013, https://www.dalloz-
actualite.fr/chronique/l-enjeu-de-protection-des-donnees-personnelles-lors-de-|-utilisation-de-
procedure-de-e-dis#.XT89v|8zblU, retrieved on 22 May 2019.
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International Insurance Company v. Caja Nacional De Ahorro Seguro No. 01-3054, 7 June
2002, https://caselaw.findlaw.com/us-7th-circuit/1355403.html, retrieved on 22 August 2019.
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Article 1 : Sous réserve des traités ou accords internationaux, il est interdit a toute personne
physique de nationalité francaise ou résidant habituellement sur le territoire francais et a tout
dirigeant, représentant, agent ou préposé d'une personne morale y ayant son siége ou un
établissement de communiquer par écrit, oralement ou sous toute autre forme« en quelque lieu
que ce soit, a des autorités publiques étrangéres, les documents ou les renseignements d'ordre
économique, commercial, industriel, financier ou technique dont la communication est de
nature a porter atteinte a la souveraineté, a la sécurité, aux intéréts economiques essentiels de
la France ou a I'ordre public, précisés par l'autorité administrative en tant que de besoin.
Article 1 bis : Sous réserve des traités ou accords internationaux et des lois et reglements en
vigueur, il est interdit a toute personne de demander, de rechercher ou de communiquer, par
écrit, oralement ou sous toute autre forme, des documents ou renseignements d'ordre
économique, commercial, industriel, financier ou technique tendant a la constitution de
preuves en vue de procédures judiciaires ou administratives étrangeres ou dans le cadre de
celles-ci.
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Accessdata Corporation v. Alste Technologies GMBH, Case No. 2:08 CV 569 (TC), (D. Utah
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January 2020.
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! Lawrence Bader, “Trying to Define 'Fraud" Under Federal Criminal Law”, Forbes, 19
October 2011, https://www.forbes.com/sites/insider/2011/10/19/trying-to-define-fraud-under-
federal-criminal-law/#3d65dd841527, retrieved on 6 August 2019.

1 YL el 2
“A general term which embraces all ingenious efforts and means that individuals devise to
take advantage of others.”
Sus department of justice, “FOREIGN CORRUPT PRACTICES ACT, An Overview”,
https://www.justice.gov/criminal-fraud/foreign-corrupt-practices-act, retrieved on 7 August
20109.
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! «11 Lebanese banks sued for knowingly aiding Hezbolla, Plaintiffs bring action in a New
York court”, BusinessNews Journal, 4 January, 2019,
http://www.businessnews.com.lb/cms/Story/StoryDetails/6875/11-L ebanese-banks-sued-for-
knowingly-aiding-Hezbollah, retrieved on 8 March 2019.

2 Georgi Azar, “Lebanese banks sued in US over Hezbollah financing, A source familiar with
the legal proceedings in New York confirmed to Annahar the accuracy of the accusations”
Annahar Journal, 4 January 2019.
https://en.annahar.com/article/921450-lebanese-banks-sued-in-us-over-links-with-hezbollah,
retrieved on 6 April 2019.
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BDL committed to compliance: Salameh, 8 November 2018,
http://www.dailystar.com.lb/Business/Local/2018/Nov-08/468620-bdl-committed-to-
compliance-salameh.ashx, retrieved on 12 April 2019.
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® Elena Holodny and Dan Bobkoff, “One move almost always sets off chaos in the currency
market”, Businessinsider, 22 August, 2016, https://www.businessinsider.com/what-is-a-
currency-peg-2016-8, retrieved on 12 April 2019.
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https://www.swift.com/about-us/discover-swift, retrieved on 20 April 2019.
’AL JAZEERA NEWS, “What SWIFT is and why it matters in the US-Iran spat, Belgium-
based SWIFT financial messaging service said it was suspending access for some Iranian
banks after UsS sanctions”, AL JAZEERA NEWS
https://www.aljazeera.com/news/2018/11/swift-matters-iran-spat-181105172906627.html,
retrieved on 27 April 2019.
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https://www.swift.com/about-us/vision_mission-values, retrieved on 12 April 2019.
2 Richard Goldberg, “What Trump must do to stop Europe from end-running his Iran
sanctions”, New York Post, 26 September, 2018.
https://www.fdd.org/analysis/2018/09/26/what-trump-must-do-to-stop-europe-from-end-
running-his-iran-sanctions/, retrieved on 1 May 2019.
S AL JAZEERA NEWS, “What SWIFT is and why it matters in the US-Iran spat, Belgium-
based SWIFT financial messaging service said it was suspending access for some Iranian
banks after US sanctions”, Gl yuas,
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United Statesv.Lebanese Canadian Bank SAL, No. 11 Civ. 9186 (PAE), 2012.
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! Nate Raymond, “Lebanese bank to pay U.S. $102 million in money-laundering case”,
Reuters, 25 June 2013, https://www.reuters.com/article/us-lebanesebank-settlement/lebanese-
bank-to-pay-u-s-102-million-in-money-laundering-case-idUSBRE95017P20130625,
retrieved on 25 May 2019.

1 Y aill 2
“ Today’s sttlement shows that banks laumdering money for terrorists and nacro-traffickers
will face consequeces for their actions, wherever they may be located. ”
% BARCLAYS, “SocGen Lebanon unit finalises LCB acquisition”, REUTERS,
SEPTEMBER 8, 2011, https://www.reuters.com/article/idUSL5E7K831720110908,
retrieved on 6 June 2019;
L’Orient le Jour, “Lebanese Canadian Bank : des Israéliens déboutés en appel aux Etats-
Unis”, OLJ https://www.lorientlejour.com/article/1003729/lebanese-canadian-bank-des-
israeliens-deboutes-en-appel-aux-etats-unis.html, retrieved on 6 June 2019.
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! Jonathan Stempel, “Victims of attacks in Israel lose U.S. appeal vs Lebanese bank”, Reuters
AUGUST 24, 2016, https://www.reuters.com/article/us-lebanesecanadianbank-israel-
lawsuit/victims-of-attacks-in-israel-lose-u-s-appeal-vs-lebanese-bank-idUSKCN10Z1UC,
retrieved on 27 August 2019.
2019 29 i S paWlA sy aBge o 5y Sie ), 87
https://home.treasury.gov/news/press-releases/sm760, Retrieved on 17 September 2019
% US Supreme Court, Jesner v. Arab Bank, PLC, No. 16-499, 2018.
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