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... 'the object of the exercise 1s to find o1l [ ] in commercial
quantities and to produce 1t in such a way as to give
maximum return on capital spent’. ..

An introduction to Petroleum Exploration for Non-Geologist,

by Robert Stoneley, 1995.

... 1f something goes wrong, who’s going to take responsibility
Jfor 1t2 Hence, who will bear the compensation?’...
Risk Allocation in Oil and Gas Contracts,

by Greg Gordon, 2011.
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List of Abbreviations

ABARES: Australian Bureau of Agricultural and Resource Economics and Sciences
ANP: Brazilian National Agency for Petroleum, Natural Gas and Biofuels
ARAMCO: Arabian-American Oil Company

BIMCO: The Baltic and International Maritime Council

CFA: Chartered Financial Analyst

CLC: International Convention on Civil Liability for Oil Pollution Damage
CLEE: Convention on Civil Liability for Oil Pollution Damage Resulting from
Exploration for and Exploitation of Sea-bed Mineral Resource, 1977

Cr: Criminal

CWA: Clean Water Act, 1972

Doc.: Document

DWHTF: DeepWater Horizon Task Force

EDL: United States District Court — Eastern District Court of Louisiana
EDT: United States District Court — Eastern District Court of Texas

EDV: United States District Court — Eastern District Court of Virginia
EEA: European Economic Area

EU: European Union

EITI: the Extractives Industries Transparency Initiative

EPA: Exploration and Production Agreement

IDDRI: Institu du developpement durable et des relations internationales
IMHH: Industry Mutual Hold Harmless

IMO: International Maritime Organization

IOPCF: International Oil Pollution Compensation Fund

IPC: Iraqi Petroleum Company



Id.: Iderm

KK: Knock-for-Knock

LOGIC: Leading Oil and Gas Industry Competitiveness
MARPOL.: the International Convention for the Prevention of Pollution from Ships
73/78

MODUs: Mobile Offshore Drilling Units

MPE: Ministry of Petroleum and Energy, Norway

N.: Number

NDP: the Norwegian Petroleum Directorate

O.P.A.: Oil Pollution Act, 1990.

Op. Cit.: Opus Citatum

OPEC: Organization of the Petroleum Exporting Countries
OPOL.: Offshore Pollution Liability Agreement

OPRC: International Convention on Qil Pollution, Preparedness, Response and Co-
operation, 1990

P: Page

1: Paragraph

RPO: Reasonable and Prudent Operator

SEA: Strategic Environmental Assessment

Seq.: Sequences

§: Section

UK: United Kingdom

US: United States of America

Vol.: Volume

WPB: Work Program Bidding

Liste des Abréviations

Cass. Crim.: Cassation Criminelle
Cass. Com.: Cassation Commerciale
Ch.: Chambre

N°: Numéro

Op. Cit.: Ouvrage Précédément Cité
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! paulson Erot Tadeo, Op. Cit, P. 76.

2 Tina Hunter, Dissertation for the degree Philosophiae doctor (Phd) entitled “Legal Regulatory
Framework for the Sustainable Extraction of Australian Offshore Petroleum Resources
(Critical Functional Analysis)”, Faculty of Law at University of Bergen, Norway, 2010, P. 234.
Available at: https://hdl.handle.net/1956/4505, accessed: 17/6/2018.

% Carole Nakhle, Licensing and upstream petroleum fiscal regimes: Assessing Lebanon’s
Choices, The Lebanese Centre for Policy Studies (LCPS), Policy Paper, Beirut-Lebanon, July
13, 2015, P. 6.
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! Kenneth K. Joe, Master Thesis entitled “The Awarding of Petroleum Exploration and
Production Rights and Incorporation of Environmental Rules in Kenya: Lessons from
United Kingdom (UK) and Norway”, Faculty of Social Sciences and Business Studies at
University of Eastern Finland, Department of Law, 2017, P. 23. Available at:
http://urn.fi./urn:nbn:fi:uef-20170284, accessed: 21/6/2018.
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! Paulson Erot Tadeo, Op. Cit, P. 76.
2 Tina Hunter, Op. Cit, P. 275-276.
*1d, P. 273.

* Carole Nakhle, Op. Cit, P. 7.

®> Kenneth K. Joe, Op. Cit, P. 26.
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! Tina Hunter, Op. Cit, P. 274.

2 Carole Nakhle, Op. Cit, P. 7.

¥ Silvana Tordo, David Johnston and Daniel Johnston, Report about “Petroleum Exploration

and Production Rights: Allocation Strategies and Design Issues”, N. 51840, the World Bank,

Washington D.C., U.S., 12/1/2010, P. 14. Available at: http://documents.worldbank.org,

accessed: 23/6/2018.

* Tina Hunter, Op. Cit, P. 276.
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! § 3-3 Production licence of the Petroleum Activities Act states that “The King may stipulate
as a condition for granting a production licence that the licensees shall enter into agreements
with specified contents with one another.” Act N. 72 of 29/11/1996 relating to Petroleum
Activities in Norway, Dept in 1996 N. 22, last Amended by Act N. 65, 19/6/2015. Last
Translated 5/1/2018. Available at: http://npd.no, accessed: 24/6/2018.

2 § 3-5 Announcement and granting of a licence of Norwegian Act N. 72 states that “... The
King is not obliged to grant any production licence on the basis of the applications received”,
“The King may grant production licences without announcement. ”

% § 3-5 Announcement and granting of a licence of Norwegian Act N. 72 states that “Further
regulations about the content of an application for production licence, and about the payment of
application fees, are issued by the King.”

4§ 3-6 State Participation of Norwegian Act N. 72 states that “The King may decide that the
Norwegian State shall participate in petroleum activities according to this Act.”

> § 3-11 Right for others to exploration of Norwegian Act N. 72 states that “The Ministry may,
in specific cases, grant to someone other than the licensee the right to carry out exploration in
an area covered by a production licence.”

® Kenneth K. Joe, Op. Cit, P. 25.

7 § 2-1 granting of exploration licence etc. of Norwegian Act N. 72 states that “The exploration
licence gives the right to explore for petroleum. It does not give exclusive right to exploration in
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Silvana Tordo & Others, Petroleum Exploration and Production Rights: Allocation
Strategies and Design Issues, Op. Cit, P. 15 at [note 15].
2 Kenneth K. Joe, Op. Cit, P. 30.
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! Tina Hunter, Op. Cit, P. 247.

21d, P. 248.
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* Carole Nakhle, Op. Cit, P. 7.

> Kenneth K. Joe, Op. Cit, P. 34.

® Silvana Tordo & Others, Petroleum Exploration and Production Rights: Allocation

Strategies and Design Issues, Op. Cit, P. 16.
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! Tim Warman and Lauren Goldblatt, The Work Program Bidding System for Exploration
Permits Under the Petroleum (Submerged Lands) Act 1967 (Cth), Australian Resources and
Energy Law Journal, N. 27, Issue 2, Australia, 2008, P. 180. Available at: classic.austlii.edu.au,
accessed: 28/6/2018.

2 Athol Maritz, ABARES report prepared for the Department of Industry, Tourism and
Resources about “Work Program Bidding in Australia’s Upstream Oil and Gas
Industry 1985-99”, eReport N. 03.14, Australia, 28/7/2013, P. 3-4. Available at:
agriculture.gov.au/abares/publications, accessed: 28/6/2018.

® Tina Hunter, Op. Cit, P. 252-253.

* Athol Maritz, Op. Cit, P. 4.
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! Kirsten Bindemann, Op. Cit, P. 7.

®1d, P. 7-8.

®Silvana Tordo & Others, Petroleum Exploration and Production Rights: Allocation
Strategies and Design Issues, Op. Cit, P. 14.

* Rasmus Hundsbaek Pedersen, Report about “the Politics of Qil, Gas Negotiations in Sub-
Saharan Africa”, Danish Institute for International Studies, N. 25, Copenhagen, Denmark,
2014, P. 30-31. Available at: www.diis.dk, accessed: 30/6/2018.
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® Article 1 Treatment of Foreign Property states that “b) The Provision of this Convention
shall not affect the right of any Party to allow or prohibit the acquisition of property or the
investment of capital within its territory by nationals of another Party.” QOrganization for
Economic Co-operation and Development (O.E.C.D.), Resolution of the Council on the Draft
Convention on the Protection of Foreign Property, OECD/Legal/0084, 12/10/1967. Available
at: https://legalinstruments.oecd.org, accessed: 21/7/2018.
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! Pursuant of Article 3 Taking of Property of OECD Draft Convention “No party shall take any
measures depriving, directly or indirectly, of his property a national of another Party unless the
following conditions are complied with: 1) The measures are taken in the public interest and
under due process of law; ii) The measures are not discriminatory; and iii) The measures are
accompanied by provision for the payment of just compensation ..."”
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! Andrea Shemberg, Report about “Stabilization clauses and human rights”, N. 45234, World
Bank Group, Washington D.C., 11/3/2008, P. 8. Available at: http://documents.worldbank.org,
accessed: 2/8/2018.
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2 Article 34 of law N. 12.351 states that “The ANP shall regulate procedures and guidelines for
preparation of the production unitization agreement, which shall establish: I- the interest of each
of the parties in the unitized deposit, as well as hypotheses and review criteria; I1- the
development plan for the area object of production unitization; and I11- dispute resolution
mechanisms. Sole Paragraph: The ANP shall monitor negotiation between the interested parties
on terms of production unitization agreement”. Law N. 12.351 dated 22/12/2010 related on the
exploration and production of oil, natural gas and other fluid hydrocarbons, Official Federal
Gazette, 23/12/2010, P. 1. Available at: www4.planalto.gov.br/legislacao, accessed: 6/8/2018.
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! Article 4 of Norway-U.K. treaty states that “if any single geological petroleum structure or
petroleum field, or any single geological structure or field of any other mineral deposit,
including sand and or gravel, extends across the dividing line and the part of such structure or
field which is situated on one side of the dividing line is exploitable, wholly or in part, from the
other side of the dividing line, the Contracting Parties shall, in consultation with the licensees, if
any, seek to reach agreement as to the manner in wich the structure or field shall be most
effectively exploited and the manner in which the proceeds deriving therefrom shall be
apportioned”. Agreement between the Government of the United kingdom of Great Britain and
Northern Ireland and the Government of the kingdom of Norway relating to the Delimitation of
the Continental Shelf between the two Countries, Treaty Series N. 71, CMND. 2757, London,
U.K., 10/3/1965. Available at: https://treaties.fco.gov.uk, accessed: 8/8/2018.
2 Ana E. Bastida & Others, Cross-Border Unitization and Joint Development Agreement: An
International Law Perspective, Houston Journal of International Law, Vol. 29, N. 2, Texas,
U.S., 21/3/2007, P. 370. Available at: http://hjil.org, accessed: 8/8/2018.
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* For more details about the case, see: William W. Bishop, Anglo-Iranian Oil co. v. Jaffrate et
al., The American Journal of International Law (A.J.l.L.), Vol. 47, Issue 2, April 1953, P. 325.
Availbale at: https://jstor.org/stable/2194842, accessed: 14/8/2018.
® For more details about the case, see: William W. Bishop, Anglo-Iranian Oil Co. v. Societa
Unione Petrolifera Orientale, The American Journal of International Law (A.J.l.L.), Vol. 47,
Issue 3, July 1953, P. 509. Available at: https://jstor.org/stable/2194709, accessed: 14/8/2018.

82



Ugn Eiin Gsry ol eV3a ae Aline Aol (puels Cilal clShiae Canay 3 anelill 3 5lglesal) Tase

) .1

Alle (aid aliiy adal) Jaaad B Gad) @ S0 g al)

V) (Bl S L WS) ailg) ol sl e Jilal 8 el speiiad) GIGEN GIS W
o Lagead daall galaidy) (ilgill sacly Cagylall s sacld guday ) daladl gy deng Jolad)
o) o 3l dall i b el L el eJg sl daiall Joall alana (sl bl PULY)
Byationl) UGN o aguslly bliall (i B gall sabadl by Asall (AT dgn G - (Sl

LASAl a3 Lgwias S Z LY e lgpal)l Lo daiall £iaY)

adlgl) o agall Jows A Gal) i AgY) B,aal

Ge gyl Ciang 13 (gl Glénal) sie diwd 8 lghs dbiadll dlgall GBeis aal G b s Y
Balaadl Tase pe Gilgie ol 138 Slg clgallans e A5Y) 4 Siad) hyain) Jaas o Leils
gyl s faey Asall dalal) daliadl) Tase cugnill jomn 5 Ga Tame cdiaglal) Sl e
G il Cplll aa i Bl 8 s Ji s Ja B 4 Cagplall s Taes sl
Y Cuns (gaiplll e e gk dale ddje sacls Cagylall pa sacli i L ailg) ol Skl Jaaas
alina) cupdic) LS RS agaal) Talal Ao Lgaule 20l ) dilca) G 13l Lgaundas abasind (Ko
A Ll gyl caaalg 1)) Gt Hiae Sl (e sl e (g3 51 dgaall £ fase e

Bles (go 1Y B2 i g © Jsal) (ogilall B saclall o2 i) By caiall o) el Bagage (S

Leb s YAY (o B ga e Ol calale il A0 5l clasalil) 3 31 sbasal) fase Jsa Jaaldill o 33000
AN Ga ‘d“\"“@)“ cgn;.d\ ‘)A.a\.'\af\)b..\cv

YT a Gl g e cisie asaall ae el T

Ledlaal Gy Lgialail 5 Leil 8 o Ania¥) ol i) alas 8 Gl Algo JSI 8 e §/Y G Y salal) eyl
Lmaall an N @G Gasiall aa¥) VAVENT/IY 55 YYAY &) Aalall Lmaal) )8 phail G gill Lol sl
AYE Y)Y é)éald\ Y4 B‘)‘,ﬂ\ Aalall

83



Gl b cag e Tase VAL Gle Sl s clas Al 1479 ale claaleal (silal Uik
i laa dall AlSaT yuas Sla s 136 cadde o e o SBal) o) Cagyh elay api Al
&) byl de g pial) Aniiall aalgs Ll 2e)tl) o N LY paBlatiall dasyd diall Tase e 3l
Caad 5,881 030 yiad Al ¢ epdylall UL A3kl adliall oy Yale Bl ey of iy el
L) sell Lgalyol die dadh el Algall Anlal) daliadl) dks HLae¥) G 3355 ¢ Il L5aaly Al (e
oo CRa S il 8 s pw L cagthaall gl Gaianl Sall Min DS aiew o Gan

gl Lgallas dae 3Ra3 gai e 2y il g il

laahl Sl olgdl (8 5Ll daile Aol mie i ol Jg il asie (e ol 4 ) cBLaY) Jaas
Apll (Balail) elalily 4580 DA Jla B 401 Y] L EaY) GlSal dudlly clad LS 5l
saall elg) saslaidd)l Algall cojlad Gus cagiall (e Al aie e L Vg sajiiall Lgiahl sgall elgl)
eDUa) sl carilly candly daleid) Wbl A58l D) AlaS sl dies o 523ae <V b
Syl cpilsall Callie aag e Wby Ledsia oo 450 J)l sl Ll sl Adlal) el
Slo i 8 (La) QA ae jeae Wil All) kel e Ll Al dla @lld e ke
23] OS5 Ayl Algal) cling) Allias ilily & ASA) cul Jla 8 2l olg) 8 Asdl Eal
lgeliial (b ol Sl (o ASHAN (D) gy oSa s 13 ol il Al B (s Jliie) Ll
o AasSall e e 050 Oalaall leabatu) sl Alsdll oSlae e jiba Sl Ss i e

gy ) 3lsall

Danlly zlaial¥) e ¥ "l e claalaall ¢ s U saalae (e g Bl B 5 58 gad) sl 1Y 3alall Cilas '
Giah V) Lgie o) ol Ll (elulS saaladd) g die saile € ) okl 8 Bl ye g sall
Ge 058 o (@) Baalaall ol V) ol kY Lia b Ut G Jie G lall o3 3m s 058 of (1) 0wl cpda
" saalaal) o e L ALl a1 e 13 Lo A el IV (500 (3 A0 By g Ja o L) (LS
Vienna Convention on the Law of Treaties, Treaty Registration N. 18232, Vol. 1155, 27/1/1980,
P. 347. Available at: https://treaties.un.org, accessed: 16/8/2018.
9290 Gl g e ceanall juali dilae
VY = ‘d“\"“ e cuughulakc r
YA uacé.}b.n@).asm\‘_;sd;@_\i
VA LGa el o e (050 ppam
NV GGl e cJ..g‘)}u\ u..gmc\j)u ‘).Ea\ K

84



Lllal) aill) i b gald) A5G 584l
o Aleal) Zanlall il Aabine Al (ilyn mgd A saladl ) Agall aall ' Jgall gulall
e Al agalily cler A agllgdl oy clgatl] 8 Cpaiall &) Daphally Lgina) paladd)
Bl e ol Bl Ak elsu) Balaaall aallay (il ods aludl axe Jajd clagas Jaly jlas

Vsl Aleleal Lgadas 3 a) Lgial Lgllaxind 8 Algall (pa Licend 2ad 43 (panny ) aualillS

Y 4l dibiad) Slaeyl sie dale 8 SLaeY) duaba Al slialim o) W) Jid) s sie

(G ol 51 () Slaly el 2Bl B 0 %

S sy Wl @ty l) agiall Jlae (8 2aly Siadd Cliawe Sl 530l ((BONUS) aussll Yl
OIS) adhhl o ale TR Neall @ ey Byaicsal) AS5al (pe Algall ile Jemad A xdgil Bk
iy a8l das Lo eyl Gl o(Al Aiallall Coall U8 Lo Sl 58 sy (9 aseall (e psill 138
V) Aalial &gl eVl dae Slaiall S8 1)) Lee el ek Glldg dhall ol aes V) Gatie
G5S) WY puys (Slie¥) dilaie b Ay GliS) (6 Jouan vie) GLISIY) au S (5AT agu)
o ilie 58 (RENT) lady) Wl 7 (GLEY) Loy disme S ) Y1 Gy ie adall Canly
Alyg spveaill e gl ol aliiall gl Z WY e gl gig Siall 3 Gl (e Bygr gdd)
Aol Cagliiy lieY) dad)) Lellanial Jilie Llad)) ads sydiial) 45,818 CCahLY) ade (36 Laws
DY) Glesdae 10 gie pagaiall duajll 85all elgl diey ¢ jlaeY) die ale jai Lo LY

Sl Jo il e 85y e giae faal

iy g 3 sl JLall el e g =7 "l e VALY G saaiall aedl Adlal) dgeal) 8 (e ¥l Gl
Aiatall LY i Usay ooy o dsall oy sildll g o sbaall o sill apiill alSals 3Y) 138 Jagpd (oY) s
JAAY) axe Gaaliy Gall plaia V) ae Bagdiveall A5l g g saianal) (YAl o Ala IS 3 pa Lo (38 sy
" Lmdall Wl sa s Lty 5 (e AL sal) el Babsy e i) (e e (Y

YOYLYOY a c(hl aa e ((fisdic Mpeall de daal ]

e e g e g shall il a2 38 T

Y L el e ) G0 e e

OV LG el g e s sl dive i

85



el ) ke calia Wl anl ) &l of G050 cledaall g ((Royalty) sby) <Ll
) Basial) YIS gl (8 Waly (Sl elile ada sl (gyinn it (Y ) Jgsll damial
ey dikia e J3¥1 bl lede deany JJo g ) sy JS G elldy (Bl oty Loswss)
gy Al =LY sly) il Y Jull e S 6 eliall z YY) ge Lsie dawi el Lo
s eyl Ll LT g o WAL s elgw Bpaiad) 35580 @le Lo by A5 Cus 3,4
Coall e Lo Glan] gl gpeaall AN Lgiias ) LYY Jiee il Cus 5l DA
GlelieY) palss ) @l gl Slad) Glaal el Eppdall Slalud) b Yoad 2660 Ll
Jodlly Jg il 3ygiesall Joall (pe Zlg ull iyl o ilyall i ane 83l @l Gus (Aiw el
2l (Clgrd) Dlaey) dala clSal Jias o caball ) Gila) dguains am S
Gl ezl aid Bl adl) e e cliagial Bale] ) slasal 531 5eY) syl
WY dialic fase laaldicly 140+ ale Ziageadl) eyl dlalugy sf ciliagleall Aagig ' (19£4)

beY) dalia A$5al ae daial gl ClBle 8 B lae Cilyall (i anal o LS Al

Ll Joall dualag Lnnlall Wlsas Lgig 5 Bl (& Joull datiall Joall y50 H3ki ae (J 4R Bodia
olady lSHall aY) sl e alally Al ST <8 Laladl Lgallas (3a3 ol clgie
ISyl 038 3988 J) Y elld e pil) o B3l Ealad] ila)Y) (st 8 bacle (gAY Jsal
A eJoull cblee suaa JSLae g aag ilan agiall Blail ST 8 @Bl o)l e Lisale

() delia 3 45slY) o Asall dalel) daliadll

0 G Gl g e s pphall uliall 42 28
NOA a el ga e cuanl) dpaall 2

VT a G g e cisie amaall de deal lail Jaalitl (e 2y all 7

86



Aihs)) dalal) dalaaal) jghiie che Algal) (§ghs 1S cullaal

chadll ao LaasSiy Jo il delia 3k ao Lialjig cAloall ol el yi Aldsn bl (o ela W 2Ly
Clasyiil) gy Aaltivsal) ALY Lgallias Gy o sll Gyl jid Lagie Jsal) cindie] cdalsl)
s akal) gy iy Ay pd) Aadal) b Aalilly Gl slebe AN ol ey sl
Jall 5 claiall sliy Al olge Lgsllens 2Ll ol 250d) Llea Sl ¢ 3L Lgade 3ol Al
Llayl Jla b dlgall (g dallen ) alladdl 13 6 Lauhs Caags caddes Daeailly Sl
) laall Cun (g ) (I3Y) godll) Lalmiady &gl Lo o ddadlaall Cun (e o sl

V) delial Ziallal) juleal) duadl (335 @l (S8 e all) A3ls sl clileadly 2Ll ol

aldiceall jaghtl) pgua b Allg ) 89 Al Ao Adsblaall :J5¥) g4

e o) Lae c@nalaal) agidl Jals Lagag AT Lgilen Bgan dlgall Jg sl 2l Zuaall balay) culia
Aallea (g W3 Y A L Jg ) delial allall uleall 28 €Ty ST bl 8yaiiad) 4S540
A350S0 )ugll Wa)lsal Lhaldiad ggun & &g ) Wi i o Lgaladlae 8 dlgall Bk

g ml) 5 AN Ao Blaal) L8 aal) : 1Y) 534l

Lol @l Llea Glgie caad Jyll damidl Joall Y41A Lle OPEC daliic 8323 ol
daw e Jeall 038 (ag 89 All s2a o Ldlan Laplats milely (il laal () clgle ddadladlls
Asilaall 2818 Zml) Calsa) Liadanil wilolly cpilsll dae ¢ ylill Apwally Wl L7 @lhally ¥ 8 Jlidl)

i) A5 Blelya cilingy 520y iuyhay 3y 5l At Auaslaa o3 ¢ Juilly A0y ) 8 0 e

aen Wil e o 80 8 a8 Gadlay) e Jguill Aslival Luallal) pulaall Sl el iy o3 ¥ salad) sl
Ll s saia L€ Apallall Js i) delia 4 Uigae Wgie gl clld 3 o a o Gloladly cilalaainy) ol
Laxdll e 038 O ony LS caling atallans aali) g o g shaiy sl CHLASIM 8 Alad s Gty Ay Ll
J5 Y A 5aY) gaen 8 Lebudai cony Gun (a5 skl laall Gl b L) 4 slhaall illeall AaiSlall L 5l i€l
oA dalle Cllee A ags ddadi ) S ) ol 3 giall Cilanal U8 (e Alextiosall @lli (e 1303

A yLail) Ly 511 3y yall ey pladl) A0 5l 55 i e Jalaally sleiadl YAYY/YV/Y Gl £ a8 0 sl agu e lail
Y OVAIAYY J il &5 chttp://almeezan.ga e s e s sdia AVA G VAVAIY/Y 5 0 sl

el Al jall 2N Al all A S5 snel) 5558 o Bleally laid)l YAAS/V/Y s Af G, sl T
Y OVAIAYY il &5 chttps://0il.gov.iq igise e ssdia VYE (a ) AC/Y LYY Fy )i (Y TA

87



Dl G aalun ()] Ui Gadaty Jadall ol8 8 sl cala Glaca DA e iy &g ) 3))sall
zyly ekl dhas aladnal ) Wl oS0l agepell Ll WS L' 55aY) od Gaeaty ddaill o
Lagyds Ay i) sl e alial) ) dilia) iy sl cllabasdU sl cillad) (385 laduis
S bl e gpland) laaal rie WYYy jeall ddasyel) Alal) Hhalaal) Ty lgisgis Leia
CHLAl 3y lalaal) gl i QAT Gea TEsial Glaal ae lede sily Jiid) e
Dol cAgn Vg Shlaall @b e slaadl gk ST diblas gl aliely il ly Sl
Slgall 53 (e Gulid 125a Slalaall 5lals  5ladll 53 e LY 5l duad (Ko ¥ 5] dga

S8y e s IS8 oSy Sl gl deasi L 13ay T2 LY
A3y (Jaad) dalie e Alaye IS ol Joo ey dine dad) (b Baiivnall AEN w530 cdkall o) e
5adsall Aadaial) Lol dnc (3 J3lll laie sa aaY) Jaladl (S1g ¢ MAla pe ST 5a0ma il Cansan
pe Ala 8 Bllaa) aas Cun e 4isadl s dagiaal) AGE) e ALY Sl Cllee el

D A auedg Sl aEl e J glaall alasy) IS o Tg all (gylanl) LSy (ias

@M alad bty Jadial) ol ey of Gall calia e 43l V2 YAS L85 o g el (e 500y alAT 4 s0l) ctai
o o) Aladil gl (preliie 1345 5 513 ey -l sy e WY g laY) AUl 3a amy JRdall e
il g g oladll Gl LY e gay -z Ayl Aadil) mli g el Gauad Jlae b Al siall 2 geall & aaley
" Ayl Adail) o aiall s Jalill adasill g
Lajla B ehpa) (Y YAR L8 o s pall (e Lgnsgts Ledoag Aulg il 3l sall o Bliad) $A salall o ylal
o Al aladiny by selsll o Llaall Cargy syl 5 Ay el 5 (5 yadl s (aSall 8 Jarall 3800 ol
L5 skl Ol (L )55l Leaiay dad ) on s W) L s ) A0l 5l L3Sl (3a (S Y s ddalY)
AN 3OS cpe Gl 5 LYy aally Adasi jall Afals Al ) ge¥1 & plalaall 0ol aaY Ul g il Jaal T
s abill Jrial glada e o sl )V YA 3 e puall e LY Jially dagijal) haliial) 5 )
glad 5,13 A5 sl g3 55 ) dilaal HLY) e bkl Glai el jhlaall dilass Silel jal s Uakaa
Dol gall el el Gaos sl Jladil s Js il e (o Ggas Jla 1558 i)

* Thomas S. Coleman, Op. Cit, P. 57.
Ly o Jrdially 3adl aalia e asl Vo YAS 8 agupall (e Aadladly Jhldadl Julad VY sald) @l
SR J3A e lldy Al 5 cilSliad) 5 GalddVh Gab of (S @ wall 5 hladl e Jlil )l il
A A Rl e QD ae dsuliie e AASN 65 Y J il bl Juadl ddekanll ) dleddl) ) Al Jlad)
el ualald) jlalaall Jalaty alati 3 4w o gus yall (e Vo £ 2Ll Ll aa) ) dlas
§ A dad,ll dlEY) (e Jaad) cilin gay ol FNT AUES 4 oLl Jaadl il gal SaY) aad) a) 53N A salal) il
A a8 Al
AL a Gl ga e g stal) dae s

88



By Lial 058 of Ll Vs ¢ eha¥) desall dalally ol alis) ) Ghe 1 S 5L
e (e (sianar zleadl ALED e 0sSos dRball (e Yy daall el i slaie) e Alghee
,*Z\jjﬂ\ (e ARa 2\.53\)40 e 533\)3\ QU}}A&J\

A0g ) 59 AN Al paghail) 2l : Al §)8RY)

Lo laaYly L)y alaidy) cuilsall & Gadlial el GahbY1 Ao "dalxio 40y jull 89 il (Sil
dal e dugyre lba 3 Jg il GlSs kg (dlgall lgaad sadaa “cilaal DA e elldy Loanill
Jss 2ok Ylga 1Y) L alsall cileUad Calide 8 5aaaie 5955 ) dacalill 85 ) o2 Jle (o) g
g lad bl Lgng ) Laldically Lulady) @bl glecal palall Gilulue ity 30a3 204
¢ 4y 5l deliall

Bisa3 Adee dal e ol zhadial sash sU) JLein¥) sa alsicall kil el aatall Gl

Alle JIKaT N (Gle o bt J<5 e saaie ey dgane anb Jlawd) Jseal) (e Baals daida

ol e aid) Gl dasal 138 aaley S LW Gy JISET e bty Bielaal 2y

Ol s il Y1 AN ul€ 1Y) A8 Al g 8 Jaaad 33U Cilaglatill 5 Aalai¥) oyl g8 80 all Jlee )l e
Logpall yy (e V¥ il lail) S o lall (el By lld g Ak 5 puiisall Sl il 13 (AN o e
Glarall o ,5Y) Gllee g ogad (Yo VV/EY aguye cdBlulll 25 adl sluall 3 V1 pand) 51l il s (alal)
LAEY) (e YV 5okl lail) saaa Jag pd (33 Apudliill ciladliall 405 il deliall 3 Jax SO ) sl g YV
Jlee ) o la e s (3 ady £ 8 (iad )l

2 ALLEN & OVERY, Op. Cit, P. 9.
Pl g s And i pai A s ale JS8 Y pe Wy a3 Laaie) (<05 ¢ AY 38 (e Led a8 el iaaal) dpaiil) calins”
Lraall 8 " Ledlaliial sligh e il Jua¥) 850 Gabuall (50 5 palall Jual) claliial A6 ) 4y
oo £ Gy Galall (£ 5 gall cdalall Limenll Lian ) SN dasiall a1 Y AAY/VY/YY Gyl VAV &6 dalal)
e
i g haldinall Lpaiill Jal e Caoa VY dieca Jad sasidl) aeDl Lalall Lpmeall 433850 5l 3 ) s LAY jaas
e eladll -Y ¢ jall e eladll 1) 1 IS @llh b 5l o3gd adinall Yl (e gz a0 DU Cuie JSEy Cilaal) e
2 g0mmainll G 5 sbasall 20 ¢reall aal) el (lea -§ LAl 5 sas Aaaa - daliiuall de )50 ety & sl
saill g S Jandl 3308 A @iaal) 28U Glard e Jgeandl -V chaliioe 5000 Lgilal 5 sl slaadl il 55 (e
Y adinall 5 el Lalind =) ) 651 slasall alaadl (pe nd) =) b ¢ SEY) wani g aldisall aiaill Gt -9 ¢ ol
s Gl Lgahaind g bl Sladl 3 slall Jaia 2V £ Ll il ghaill )Y ¢ g hana) ZLEY) 5 DY)
eliys Alals Alae ) Aallis Cladine 4ald) )T talvine i o Lgaladin) g 43,0 shall 4lea V0 ¢alxins
Y OYO/AY0 o i ) Ay dalall Lpmand) )8 aal ) Cilaa¥) 3iadl Luallad) 491550 )Y dlelinall daals e
A e 83 85 Galdl oV 5 ) sall el dpmaal] dpans ) 36 5l Basiall aal!

89



ol iy pnsl BUT sl ) Lo Lia¥ly Lobai®Y) Aeaiil) (0 55 () Wosts (5 ) Aelticsal
£1588 g all dajiiaall Al e Gslailly iy clgasii 3ylgall o208 G313V olati daltiss
Sl oy dagas Bolee 8 ang 81 LS i) Aimal) dal) ld plalil) & Gals daaill Ll 8
Yy o' ool o2 8 2sdl) 2355 dladl dieLaa¥ly &3l bl e i Gyl el 5
Jelilly Oilsill sins (3 DAY ) (5350 6 ¥ (Aalndld ALE ey E850 ol (e
ClosSall pamy G 3SA a3 edlld (e i) o a3lls ddelda¥ly Lalai@y) aidll o
Aalall Jaladlly 138 fine ¢ pplaiall Asall oL@V 3 4 i) Aladil) add 3yl ala) () goyLitiena

Jgaraid ) Gl b gola@) saill

& Bl palic 2 aaal) dausidly arall Bl Jlee) saiy daall Ga B8 o) ¢ bk
palally alell il muady Gis e lldy Alg il Aeliall laoags ) alid) skl S
g i) Slgal) ¥ laay dale Bl Clae A i Spiaay dausieg xS GIKE panl e
Ly gy dualias¥) dusbandd 233wl Y] (g3n) piian Al Adadl) LKAl cand Lo 2y Tl
tlale il S caat g paw LSy ¢ ATy al o Lladl) LAl b Alice s ALl ol Ly
dpats 5 Al L Jlie ol 3558 o alelall cpibalgall anill gf/ 5 (3ladl) sae) 52U Aanian 5V
cagalagi 5leg ilall Jlee 2wl danias AN L uidagl) cpalasall Llall &00Y 15 dail) cllgal)
Agibagl) Aleall yiokig A munits ) ple <& Jo il g Ui 3 Llaad) 3K il Cings

! peter Cameron & Michael Stanley, Op. Cit, P. 240.
ol e Uiy jal & cpantl) g Ul ety Cam a3l 13 8 Al A8 5 408 Y cpaall dyg ) callS ol
sl s LB Ll g5l sk L saclal) ULy Jal) Al shll A5lal) Gl 8 ddealas Cun e aliiie
ot A 5 Aladl) Lanl o T e A58 Y Aineall ) sall 851005 Aa Gl 57 (e © Sl ad) Ll Le Vg
sl 3 s A ALl Calaa Y Gaias Jal e clld g iy il Lo a3 i) Al Apamadl o) sall 5 ylal 5 DUk
=PV LA g T W RO IS RRR VAVA I TR R SR R PRPX Wi Oadaddl Sl 8 el el el alaBY) Al
dpﬂ\ @JU chttpS://au_int :c_sn}a ‘;.c st ) A ?3) uk\]\ AR ?EJ Mdl.d\ 'é)}ﬂ\ cggd.\s.\ﬂ\ uﬂuﬂ
Y OYAJAIXY
5 A g ) ) sal) St g A8l gLy AlalSie Jas Aad g Ay g Ay 1Y e 0 ABY) G daas jali "
YOV LYY ) Al (g ) iy N 308 el 8 A5yl Aeluall aige 1) sirg b5 JMA delie o
Yoe
% Silvana Tordo & Others, Report about “Local Content Policies in the Oil and Gas Sector”,
N. 78994, the World Bank, Washington D.C., U.S., 1/1/2013, P. 47. Available at:
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ladll s ) pa¥ il (el 4855 JS @i of s lasd) IS5 Galal) e Jgsue OLS o (sshii ¥ Al A g juall
ol e Hhill Gary ¢ juaiall Lass A
Ana Perivolaris, Master Thesis entitled “Offshore Contract: Liability and Indemnity
Regimes”, Faculty of Law at University of OSLO, Norway, 2008, P. 19. Available at:
http://urn.nb.no/URN:NBN:no0-20701, accessed: 29/10/2018.
aelBe 1o o 2,0 cfladll 4 pa Tanad o giall 8wy Caa L e VT sala) 4] sl Ll
Al 3l ddia b Sl A gl alSa g daladl oY) 5 alal) allail) sle ) ye o il ) 55l LaS A gildl
® Ana Perivolaris, Op. Cit, P. 21.
* David Smith, Op. Cit, P. 9.
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! Juan Santopinto, Knock-for-Knock Indemnities and their Application in Oil and Gas
Contracts in Argentina, International In-house Counsel Journal, Vol. 7, N. 28, summer 2014, P.
3. Available at: http://iicj.net, accessed: 31/10/2018.
2 Patrycja Mielcarek, Master Thesis entitled “The Knock-for-Knock agreements in the
Offshore sector under the United States and Norwegian law: The problem of gross
negligence and wilful misconduct”, Faculty of Law at University of OSLO, Norway, 2012, P.
11. Available at: http://urn.nb.no/URN:NBN:no-33010, accessed: 3/11/2018.
Ay peall (A) 2al5 Cish (5o L Jaay Y () Alall 4l " Jabial™ e " el Gy padl) Sasad oSa
O Alla G el "ONGAI (il B e A3l 4Be (Slaws 35 jsd] a1 (i Alla 3 (B) Gl
Saina (g2 (51 (e aidina 5 e Ui 3aa (B) 5 (A) <k JS L
Diall Coldae i (Sl & el o) boled il A peal) s lual) 1 yaall Y QU Jas e
LAl e la e g il 5 e Jaka el oY
® Juan Santopinto, Op. Cit, P. 5.
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) il byl J5ad) e ey ) i) e (Back-to-back indemnities) 4aliial) ciliay sl
Sl e Und o805 cds ae a3aall ileall e i Gad A3 sl daady o (et )l Jlall s JRial) )
e Jsall 5 i N J 5Bl () AR ad) 3 eclld e 3ol sl) ) ALkl 5k o aliad o ) Gl LY
c‘).\AY\ Jaa cAbJJM]\ ULL\]\ wd‘jw\ )JL..A.}UL_\.\LA.\B‘)\)AY\ oe Mb}sum‘)]\ d)\&«]\ ua.\)u«_\ua.uu(ujau\
Gty Lad Sl a1 e aliy 4y gad Gl (e Jstiall g (Jiadly Aa 0 o e Jiud) b o5l laia ol
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Greg Gordon, Op. Cit, P. 456 at [ 14.20], 458.
a5l g sac bl Cp )l ol il JRsiall a8l (e Alule W e MASAN A gana™ 5 jlay sl |
ety Lo Delan/ilalie 3 gie A o Jadially aghay ) ol Cus gAY cilendll
® patrycja Mielcarek, Op. Cit, P. 9.
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! Greg May & Ken MacDonald, Pointing the Compass Toward Indemnities, a working paper
presented during a seminar entitled: The Oil & Gas “Contracting Compass”, Aberdeen-U.K.,
3/5/2017, Sixth White Paper, P. 6. Available at: https://brodies.com, accessed: 10/11/2018.

2 Clause 2.1 Indemnities by the Signatories states that “... each of the Signatories shall be
solely for and shall defend, indemnify and hold harmless the other Signatories and the other
members of their respective Groups against all Claims arising from, out of, or relating to the
Services in connection with: (i) personal injury to or sickness, disease or death of Personnel of
the Indemnifying Signatory or any other members of its Group; and (ii) loss of, recovery of, or
damage to any Property to the Indemnifying Signatory or any other members of its Group; and
(iii) Consequential loss suffered by the Indemnifying Signatory or any other members of its
Group”. 2012 MUTUAL INDEMNITY AND HOLD HARMLESS DEED. Available at:
www.logic-oil.com, accessed: 6/11/2018.

% Article 22 Indemnities of LOGIC Standard Contract states that “1) The CONTRACTOR shall
be responsible for and shall save, indemnify, defend and hold harmless the COMPANY GROUP
from and against all claims, losses, damages, costs (including legal costs) expenses and
liabilities in respect of: (a) loss of or damage to property of the CONTRACTOR GROUP ... (b)
personal injury ... to any person employed by the CONTRACTOR GROURP ... (c) subject to any
other express provisions of the CONTRACT, personal injury ... or damage to the property of any
third party to the extent that any such injury, loss or damage is caused by the negligence or
breach of duty (whether statutory or otherwise) of the CONTRACTOR GROUP ... “third party”
shall mean any party which is not a member of the COMPANY GROUP or CONTRACTOR
GROUP. 2) The COMPANY shall be responsible for and shall save ... CONTRACTOR GROUP
from and against ... (a) loss of or damage to property of the COMPANY GROUP ... (b) personal
injury ... to any person employed by the COMPANY GROUP ... (c) ... personal injury ... or
damage to the property of any third party ... caused by the negligence or breach of duty ... of the
COMPANY GROUP.” LOGIC Standard Contracts for the U.K. Offshore Oil & Gas Industry,
Marine Construction, 2" Edition, Aberdeen, U.K. October, 2004. Available at:
www.energysupplychain.com, accessed: 7/11/2018.
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el ok e Cualill 28K Ml s phalaall Qi (e pUai) 138 (R B Gl gaill @b o Al gl Jaa (1
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Sylvia Cavaleri, The validity of Knock-for-Knock clauses in comparative perspective,
University of Copenhagen at Faculty of Law, Research Paper, Series N. 2017-50, Denmark,
2/11/2017, P. 5. Available at: https://ssrn.com/abstract=3063280, accessed: 11/11/2018.
® patrycja Mielcarek, Op. Cit, P. 14-15.
* Pat Saraceni and Nicholas Summers, Reviewing knock for knock Indemnities: Risk
Allocation in Maritime and Offshore Oil and Gas Contracts, Australian and New Zealand
Maritime Law Journal, Vol. 30, N. 1, 2016, P. 33. Available at: https://ssl.law.ug.edu.au,
accessed: 13/11/2018.

107



Bald Ba layen J<a Al “KK” sy glat e alud Ll 83 sbeiiad (0 B Y o€ (Julalls

AU sl DA (e g (a5 nls

oS ol Al (Gross Negligence) "aswall Jlaa¥l e dalgguall “KK” @bl i) cdaly
s Al malidl o3a pe Jalail) aSaall 3 Y S (W udy Jilai] 8 fidie pogdeS 4y lyins
Jlea s dabeid)l el 550 ey . (“DeepWater Horizon” &S Gigaa aey Luali) siall ol
Sl "als BAl e dalad’ i meals JSa Jlaal’ i "agall sladl (e dglle Ay 4l 5 pnal
il aplad el ae Jhlal) e ddle ol daialy dag o (gl dlglull e Slaal &
oo o &g ((Wilful Misconduct) "xaaiell dglad) egu’ (o dlgsual “KK” @hlie axiws
Cplall 05 o e il o ) yeaie e (gshi dslall 138 06 o A caand) JlaY]
g cgealy IS gadsn 8 ol aden 8 (63 Wy Jhlaall ple o gag 4 ol o) 134 calia
Chle aeies A Gan 8 0 bl S lealdl JlaeY) cn 1Y) (g0 aled e a8l elly
12ald B2 dallaal 28 K Gua ((Material Breach) "agall dalgl) daliall e 3 g5l “KK”
(ol delia yslaia (yag AT imar T4 Lpagn pualial B3 (56$ Lo Baley cdiall i b
250 G € (ggienns il bl e 2 IS Joliall e Bsln st 2 ali) Bl 120yl
chle gaan ) palday) Gl clShea 8 daws Jhaal ol il Ciudll dllas) o
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(Indirect or Consequential 8dbul) & of Ladiall Jiludl) G V) sl DAY xie el
) e zAT plealdl alls B Y elld (gieh KK ) (e dilggasal) aniid L Bale loSSES)
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! pat Saraceni & Nicholas Summers, Op. Cit, P. 34.

?1d, P. 36.

® ALLEN & OVERY, Op. Cit, P. 28.

* Amina Louchki, Master Thesis entitled “Exemption Clauses for Consequential Loss
considered under English Law”, Faculty of Law at University of OSLO, Norway, 2013, P. 11.
Available at: http://urn.nb.no/URN:NBN:n0-40636, accessed: 19/11/2018.
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! In Hadley v Baxendale the courts were asked to consider the extent to which losses could be
recovered before becoming too remote. In doing so, they identified two types of losses which a
party can recover from the defaulting party in the event of a breach of contract: 1. “Direct”
Losses (limb 1 of the test): losses which arise naturally, i.e. according to the usual course of
things, from the breach in question, or, that may reasonably be supposed to have been in the
contemplation of both parties at the time the contract was made, as a probable result of the
breach of it. 2. “Indirect” or “Consequential” losses (limb 2 of the test): l0sses which result
from special circumstances, and will only be recoverable if such losses have been communicated
to the defaulting party at the time when the contract was formed. Hadley & Anor v. Baxendale &
Ors, England and Wales High Court Decisions (EWHC) - Exchequer Court (Exch) J.70
[23/2/1854], [1854] 9 Exch 341, P. 347. Available at: www.bailii.org/databases.html, accessed:
22/11/2018.

2 Environmental Systems Pty Ltd. v Peerless Holdings Pty Ltd., Supreme Court of Victoria
Decisions - Court of Appeal [26/2/2008], [2008] V.S.C.A. 26, at [ 93]. Available at:
www.austlii.edu.au, accessed: 22/11/2018.

% Article 25 of LOGIC S.C. Marine Construction states that “For the purposes of this clause 25
the expression “Consequential Loss” shall mean: (i) consequential or indirect loss under
English Law; and (ii) loss and/or deferral of production, loss of product, loss of use, loss of
revenue, profit or anticipated profit (if any), in each case whether direct or indirect to the extent
that these are not included in (i), and whether or not foreseeable at the effective date of
commencement of the contract.”
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! Juan Santopinto, Op. Cit, P. 7 et seq.

2 Trent Mercier, Josh Kane and Sharbil Nammour, Drafting Canadian Oilfield Master Service

Agreement: An Overview of Key Clauses and Market Trends, Alberta Law Review, Vol. 52,

N. 2: Energy Law Edition, Canada, 2015, P. 255. Available at: https://doi.org/10.29173/alr2,

accessed: 29/11/2018.
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Pat Saraceni & Nlcholas Summers, Op. Cit, P. 29.

* Ana Perivolaris, Op. Cit, P. 22.
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L E.E. Caledonia Ltd v Orbit Valve Co Europe Plc, England and Wales High Court Decisions -
Queen’s Bench Division [23/5/1993], [1994] 1 The Weekly Law Reports (W.L.R.) 221, PP. 227-
229. Available at: https://iclr.co.uk, accessed: 2/12/2018.
() Analall (g SIS AN (b Al pa) Agaial) Al gipanall (ha sUieY) Jagpdi el (Jgia o s Ailae iy
Y e oYY T ol A8 gaal) L_;\S;j\ Gl gaiia
% Canada Steamship Lines Ltd v The King, The Judicial Committee of the Privy Council in the
House of Lords — United Kingdom [21/1/1952], [1952] The Law Reports Appeal Cases (AC)
192, P. 208. Available at: https://iclr.co.uk, accessed: 5/12/2018.
* Sylvia Cavaleri, Op. Cit, P. 6-7.
> Aritcle 10(b) states that “(b) Company’s and contractor’s employees and property. Each party
hereto shall indemnify ... from and against any claim, demand, cause of action, loss, expense of
liability ... arising by reason of any injury to or death of any employee ... of the indemnifying
party, resulting from or in any way connected with the performance of this order.” [1994] 1
W.L.R. 221, P. 223 at [ H].
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Ay Ly ablall Jea el alae U8 e afid) el by Cua (JSS )+ Baldl) A2 lua
3 AV @hll 05 o) bpids "Gl 13 olal dasipe dlus &b 5l e dealdl " ol i
5acls Gl G 4 gl Gl Steyn oaldll K1 LS L sial) e Ve salll (8 53ll) "ES ey e
&b ollsll (alad) ) &) Jully ddebuall ddee (b aolis Al L) A0l ) als

-

(e Dy adadie "(galad e ga Jojull glUad O« by L Gagall Jalall 5o (sa8lail) laalac)

(Al ) & SN ey Aaa gl A sl ) 355S5Y) il sl S “Strict Liability” gllavas i
2 E.E. Caledonia Ltd v Orbit Valve Co. Europe Plc, England and Wales Court of Appeal
Decisions (EWCA) - Civil Division [18/5/1994], [1994] 1 The Weekly Law Reports (W.L.R.)
1515, PP. 1520-23. Available at: https://iclr.co.uk, accessed: 8/12/2018.
® Article 10 states that “(b) Company’s and contractor’s employees and property ... from and
against any claim, demand, cause of action, loss, expense of liability (including the cost of
litigation) ... resulting from or in any way connected with the performance of this order. (c)
Third party employees and property. The contractor shall indemnify, defend and hold harmless
the company, provided that the company has acted in good faith ... ’Id, P. 1518 at [{ E].
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“DeepWater Horizon” 418 4, :4ull) 5,341
p

Jaalys e Cpdlall Qud Gua ¢ uleall (S0 (608 40 &S “Deepwater Horizon”' &ala et
Liladll (gyleal) YT oais 25 . Jg il Aaia B adg sladil o Cuend bkl mild sl A Ladl)
Sleall e Gagall cl¥eall chlld) ciyie @l S 5, British Petroleum (BP) 455& i
0oVl sl pes cign (e lgme pileiall Gdsladl aa alaaVly clShead) 8 cllall
S o) e dlall slad) Jled) TAghgdl dnll s e (AT dea ge oI

BP 455 Ui e bl 3as) b Akl Ll clipailly ey e adl W Macondo

! David Smith, Op. Cit, P. 35.
LYl & A el saniall bW gl B U AV s Jad g o8 ain dae ) 2l e oY) lasi Y 8]
G YL BP 4S8 Jid (e A ladll YO 43, a3 51 Mississippi Canyon & ALYl Macondo Uy s
DeepWater _éall jlea J3& o @lldy Mitsui Oil Corporation 48 %5 Anadarko Petroleum S 4 as
ol e B dlaidl 8 Bl Gosa eVl ) 3 e dlaid) a6 Al cludll s 2 Horizon
£,9 JMon ui Ly AY JNA Gooall e Va1l (e deli Y7 2y JalSIL Jleall B¢ 35 sl Jlie (e Sdde V)
&35 Transocean 48 x4 S slae Deepwater Horizon _ésll s oS clusall a4 aail) e Jae Ose
British Petroleum 4S_&l o als
Pat Saraceni & Nicholas Summers, Op. Cit, P. 30.
Skl s b Jadil) iy dyimal) dida o) Rialll Gy "Ly gf )L LS5 e sanall LY Sl iy QT
Ll Yy a/o/Y) O RALIANPCE! uanl) ) @l IS e el Deepwater Horizon Sl e oo aalil)
YOYANY/YY A s ewww.iade.org bl sl oda Jsa
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o 9S50l clhgrall slgal (8 Jadll s LDl aball cuddl Bh Lalll L gaial
o pasaiall e Pa e Vil ey Al iy el DG e 589 elginl (Ko Guay Al
s B (i) i o lially jial) QM aaadliy 2y 00 Jaeaall) iall e Wil i) ¢ 8
52l )l Aludes Jb e Shlaal i 8 Al claliayly aal) G el wile
J<a clilaall (e daid) JUa loa ) gl @A) a1 cdsie e <G Hhlad) sda (e <y
e Y Bl By ol Yo gls B 4t She ¥ (ISl Giaa sl sl a3l
Sy b sadae (e la dpadl oda Ll A Al gledl Gy e 2 ade Bl
sie e “KK” Gaigail) 35 jpudi o speal) Jabis Cums dilgganally (migail) dadail oland
Joladl e Aadadll (goeal ay o JsY) ANKEYN) Y o) asend) JLadl Gassall Uai &gl
il e e BN LAY e Sl Gaigail) cililas olis BP Jiid) 2 Transocean’
(paigad agi Bl o ()eShall Jadally Joaall (p aydl (Drilling Contract) sl sie (gsial
DAY Gyl iy sl (e g il (Afies Alghee hlie Jead CipbY) aal e allan Gy
Uacad 3y caghll halie TYE.Y 5 TYEL) plald) calgln sy L haall 1igs ddas ) cilUad) e

L dss oo Lialel dagyhaall GSEY) W L Joia) cildgsed (B ailly Jolaall il ggandd J3Y1 2l

! National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, Report
submitted to the President Obama about “Deep Water: The Gulf Oil Disaster and the Future
of Offshore Drilling”, U.S., January 2011, P. 115. Available at: www.iadc.org/osc-report/,
accessed: 11/12/2018.

2 In Re: Oil Spill by the Oil Rig “DeepWater Horizon” in the Gulf of Mexico, E.D.L.
[26/1/2012], Case 2:2010, Multi-District Litigation (MDL) 02179-CJB-SS, Document 5446.
Available at: https://law.justia.com/cases/, accessed: 11/12/2018.

% Article 24.1 of the Drilling Contract states that “/Transocean] shall assume responsibility for
and shall protect, release, defend, indemnify, and hold [BP] and its joint owners harmless from
and against any loss, damage ... for pollution or contamination, ... originating on or above the
surface of the land or water, from spills, leaks, ...”. 1d, P. 7.

* Article 24.2 of the Drilling Contract states that “/BP] ... Shall protect, release, defend,
indemnify, and hold [Transocean] harmless from any loss, damage ... or liability for pollution
or contamination, including control and removal ... and not assumed by [Transocean] in article
24.1 above, without regard for negligence of any party or parties and specifically without
regard whether the pollution or contamination is caused in whole or in part by the negligence
or fault of [Transocean] . Id.
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oo 1Al Cughil 4 s (s (gaall ) lapaills Lgalil) (pe aay YELY Balll & ) aid) G se
S JLaY! zha) & BP ASHd qrumy ¢ Jllig i galal) Ledlaa) (sl <Transocean ez i Jlea)
i ggunally mreal) JLaaYIS oAl Gilad G Aaalill SiLAl) ge Gaigall Lidgiun (o aiine "l
slimal gaay 3l o(fallback) "do' cayes Wil e You) saldl BP 4558 il LS .55l
4 e JAT OISe b dine Gl o pals IS0 Huatia (Gausaall) WY1 48 05 63 gl
Balal) & aie pagaiall Gasgall udaanl dleli Yo saldl & e wXi Transocean & Y1 ."saall
Bl lgaladinl ey dfien Gl ) Gransaill Lol e a3 ol YEO) Bkl O Gas (YELY
paailly Paie parseills oY) S Ladie maagl jeall sie Gl caeey WS ““Shall Protect ...”
sl i Y jaall die Ol ciely SYYLY 5 TYYLY Goaldl b s LS e Glnd e
Y YEY sald) Of Barbier alill asg a8y . aseall Jlaal) ol Ly daaiall @olud) eon Alla 8

oarsll Adas Glis b Gl Y daaly 5,81 Gl saely (Yo sald) ki ey @ <8 aa3

! Article 25.1 of the Drilling Contract states that “indemnity obligation. Except to the extent any
such obligation is specifically limited to certain causes elsewhere in this contract, the parties
intend and agree that the phrase ‘Shall protect, release, defend, indemnify and hold harmless’
means that the indemnifying party shall protect ... indemnified party or parties from and against
any and all claims, ... without limit and without regard to the cause or causes thereof, including
... unseaworthiness of any vessel ... breach of contract, strict liability, tort, or the negligence of
any person or persons, including that of the indemnified party, whether such negligence be
sole ... Gross ... ”. Id, P. 7-8.

2 Article 22.3 of the Drilling Contract states that “/Transocean’s] In Hole-Equipment. 1. [BP]
Shall assume the risk of loss for and protect, ... contractor for damage to or destruction of
contractor’s choke manifolds, blowout preventors, ... caused by exposure to unusually corrosive
..., unless said loss of or damage is a result of [Transocean’s| negligence, gross negligence or
willful misconduct in which case [Transocean] is solely responsible for all loss or damage.” 1d,
P.9.

% Article 23.1 of the Drilling Contract states that “Loss or Damage to the Hole. 1. Should the
hole be lost or damaged, the loss or damage will be borne by [BP] and [BP] shall protect ...
[Transocean] ... Notwithstanding the previous sentence, if the hole is lost ... due to
[Transocean’s] negligence ..., then as [Transocean’s] sole liability ..." Id.
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! peter Cameron, Op. Cit, P. 209.
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! Wan Zulhafiz Zahari, Op. Cit, P. 174.
2 Greg Gordon, Op. Cit, P. 443 at [ 14.2].
% Juan Santopinto, Op. Cit, P. 2.
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* Red Sea Tankers Ltd. and Others v. Papachristidis and Others “The Hellespont Ardent”,
Queen’s Bench Division — Commercial Court [30/4/1997], [1997] 2 Lloyd’s Rep. 547, at [
IV.3]. Available at: unisetca.ipower.com/other/cs2/19972LLR547.html, accessed: 20/1/2019.
> Alpstream AG & Ors v PK Airfinance Sarl & Anor, England and Wales High Court Decisions
— Commercial Court [31/7/2013], [2013] E.W.H.C. 2370 (Comm). Available at: www.iclr.co.uk,
accessed: 23/1/2019.
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L1d, at [ 94].
2 Lewis v the Great Western Railway Company, Queen’s Bench Division — Court of Appeal
[21/12/1877], [1877] 3 Q.B.D. Law Reports 195, P. 210-211. Available at: www.iclr.co.uk,
accessed: 25/1/2019.
® Article 29 states that (English way): “I. The carrier shall not be entitled to avail himself of the
provisions ... which exclude or limit his liability or which ... if the damage was caused by his
wilful misconduct or by such default ...” (French way): «1. Le transporteur n’a pas le droit de
se prévaloir ... qui excluent ou limitent sa responsabilité ... si le dommage provient de son dol
ou d’une faute ... ». Convention on the Contract for the International Carriage of Goods by
Roads (with Protocol of Signature), Treaty Registration N. 5742, Vol. 399, 19/5/1956, P. 214-
215. Available at: https://treaties.un.org, accessed: 26/1/2019.
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2 See Greg Gordon, Op. Cit, P. 492 at [{ 14.66] et seq.

% Ferryways NV v. Associated British Ports, England and Wales High Court Decisions -

Commercial Court [14/2/2008], [2008] E.W.H.C. 225 (Comm). Available at: www.iclr.co.uk,

accessed: 3/2/2019.

*1d, at [1 84].

® See: Victoria Laundry (Windsor) Ltd. v. Newman Industries Ltd.; Coulson & Co. Ltd., King’s

Bench Division — Court of Appeal [12/4/1949], [1949] 2 The Law Reports K.B. 528, at [{ 539].

Available at: www.iclr.co.uk, accessed: 3/2/2019.
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2 There are several forms of the JOA in the world, such like “the Association of International
Petroleum Negotiators: AIPN model form 2002”; “the Canadian Association of Petroleum
Landsmen’s: CAPL model form 2007”; “the American Association of Petroleum
Landmen’s: AAPL form 610 of 2015.”
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Ayl AatiVL 4l IO Sadie 4358 jiled 2 V5 WL ade Ca iy
* Christopher Mathews & Eduardo Pereira, Joint Operating Agreements: Understanding
different interests and concerns in the wake of Reeder v. Wood County Energy, MARIUS:
Scandinavian Institute of Maritime Law, N. 486, Norway, 8/12/2017, P. 79. Available at:
http://urn.nb.no/URN:NBN:n0-61940, accessed: 21/2/2019.
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! peter Roberts, Joint Operating Agreement: A Practical Guide, Globe Law and Business,
London, U.K., 2010, P. 155.

2 Scott Styles, Joint Operating Agreements, published in Oil and Gas Law — Current
Practice and Emerging Trends, Edited by Greg Gordon, John Paterson & Emre Usenmez, 2™
Edition, Dundee University Press, U.K., 2011, P. 377 at [{ 12.23].

® Peter Roberts, Op. Cit, P. 158.

* Scott Styles, Op. Cit, P. 381 at [{ 12.25].

> Wendell Reeder v. Wood County Energy LLC et al., The Supreme Court of Texas [31/8/2012],
N. 10-0887, 395 South Western Reporter (S.W.), Third Series (3d) 789. Awvailable at:
www.search.txcourts.gov, accessed: 28/2/2019.

® The exculpatory clause in the JOA (AAPL 610-1989, Article V.A) provides, in relevant part;
“Operator shall conduct its activities under this agreement as a reasonable prudent operator,
in a good and workmanlike manner, with due diligence and in accordance with good oilfield
practice, but in no event shall it have any liability as Operator to the other parties for losses
sustained or liabilities incurred except such as may result from gross negligence or willful
misconduct ”. Id, P. 794.
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! The exculpatory clause in the JOA (AAPL 610-1977/1982, Article V.A) provides, in relevant
part: “/Operator] ... shall conduct all such operations in a good and workmanlike manner, but
it shall have no liability as Operator to the other parties for losses sustained or liabilities
incurred, except such as may result from gross negligence or willful misconduct . 1d.

2 Christopher Mathews & Eduardo Pereira, Op. Cit, P. 90.

¥ Wendell Reeder v. Wood County Energy LLC et al, The Court of Appeals of Texas — 12"
District [14/7/2010], N. 12-08-00175-CV, 320 South Western Reporter (S.W.), Third Series (3d)
433, P. 440 et seq. Available at: www.search.txcourts.gov, accessed: 4/3/2019.
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* Aili Zong, Master Thesis entitled “Liability Regime Concerning the Oil Pollution Rising

from Offshore Facilities”, Faculty of Law at University of OSLO, Norway, 2013, P. 6.
Available at: http://urn.nb.no/URN:NBN:no0-40677, accessed: 28/3/2019.
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®Yuan Yang, Liability and Compensation for Oil Spill Accident: International Regime and
its Implementation in China, Natural Resources Journal, VVol. 57, Issue 2, U.S., August 2017,

P. 474. Available at: https://digitalrepository.unm.edu/nrj/vol57/iss2/8, accessed: 2/4/2019.
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® International Convention on the establishment of an international fund for compensation for oil
pollution damage, Treaty Registration N. 17146, Vol. 1110, 16/10/1978, P. 57. Available at:

https://treaties.un.org, accessed: 10/4/2019.
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!See Article 2.3 of the Protocol of 1992 to amend the International Convention on the
establishment of an international fund for compensation for oil pollution damage, Treaty
Registration N. 17146, Vol. 1953, 30/5/1996, P. 374 (In Arabic Language, P. 351). Available at:
https://treaties.un.org, accessed: 10/4/2019.

2 |OPCF, Annual Report about “The Activities of the International Oil Pollution
Compensation Fund”, London, U.K., 1988, P. 41. Available at: www.iopcfunds.org, accessed:
11/4/2019.

% JOPCF, Annual Report 1989, Op. Cit, P. 22-23.

137



Aaliia G Lipas A ) ge JelS st e 3l Gala Ul Jiaayy ¥ Lo e
Lee 199Y aled Dlgsenal Zlal Gulad Ao miad 60 Graisal) dgan € (<G ajslads gles
Cula Jon Dlee bl Alall o3a 8 ll) /) oG £ sald) Canser JAS V44Y Gaaia Jas
ol “Takashima”' Zubld) 5,5all 8 “SHIOTA MARU N°2” &Ll & jgeall Azl
ol A ae “EIKO MARU N°1” &3l £ jgaall dudadl anleas ) Zalas) ) 3AY/T/Y)
o] L 3gaall Zaally WL (VAAY/ANNY Ay TASLLD sl 3 “CAVALRY” &l

Ahad) Agen cilS B Dnles Bng Ogala Yo (goly 436 199 (gaiial

@il Jla b oellyy ey TSl ool Ganiall & (sl e BN Ggiaall sy
OsS e Jull L AEIS e 19T Ggaieay V49T alad Ll A ghenall A3l U8 (e dagiaall Llaal)
dyas o 5ol e A OIS 1 Gl e g pemiall (g Sl Gexiall (e Gl
Jodlly Laid YooY Ggiiea iady 14T F (v oli) Al KSY Gk Galgy SlS Liags
Gl 438 Gsaiiall 13g] (gpeatll L) Sgand Lscailly AREA SLIUaal) (ggus (aty Vs dban Bablaal

) Dgan ol B Ll s2ng Ggale VO
Ll Jgsmll alida oo aalil) il &3l (o agailly 4ilg haall @ S g a0

gl ladgat o3 149 alal "Gasgaill Joall Bgaieali-aiaal Ailgguall alai O e ai il e
Gl (e Boball Dl Joall bl ge aalill el e glay Y 4 Y] o il bl

Toon Mo G ) bl i Aeal) Gy Blad z)la 5aY) cpdiel Cua (LYl el

! JOPCF, Annual Report 1984, Op. Cit, P. 9.
2 |IOPCF, Annual Report 1985, Op. Cit, P. 13-14.
Y oYY Gyl ) Y Calialg Yoo ¥/0/) T b AEEY) o3a Ca pl T
oind 33e OVl ean 034 M ¢y sailly Lol 31 25 e A3l Guliall clic) cla s Qb 4 Y
Ll oy gl sl B sanall ABE e Y Y G salall Can gay oy sailly Lagal Sl e YooY 5 199Y §oaua
4;.\.\.1)\ 4\.:1%\ QoA ‘4_:.1\}39 dbac\ cu);daﬂmacﬁj t_uu‘ Ja u\ &_Lu\ \J\ ‘" GA G BN a&} )44y
J\djﬂéjmdﬁ\wj\uﬁmwubjﬂ\;N\J\u)muamc_udsujl\s\_)).auu\b\‘j\ cJ_)A.J
u\g_a\_u\c_;ca.d\cia.muel\d\-u‘MJ@PMMMWuJM\&}&} U}S"U“L’)“-‘ \.@.Luu\}ada_mm
@?éoio&aé;M‘ BL ‘uaiiﬂ\ Ay dm)%;i ‘ajm\w)w\ uaiﬁi‘ il el Glaa) Ay
" oaddll e (g dal il e e sl S OS

138



Zhail e 2 o Jgaanll Zllanl (e giagill 138 i Cus ol Jlae (b dexd Lyas sl
OB Jladil (Pla e Jadill (3es Sadlen ylad 52Ly el oS0y 2 LY saly Jllly el Jasil
DUl e la L 5855 celld L 5l 8 Al @l e el Cilaal dned Jlear dpaall Jg sl
Joid) e e il aadl) Ei3hlly dcanid) LhadsYls dlall lAEY) Cunga daal) 23l g5unal

“Horizon” 4&)\S Jaaia a3 puag (53 é)&\ Lalls el (ygila ) dale) Ayl
Bl &3l oo ALEU disal) dllgjusall ilillnal ailBly Agal) oaudaial jUa) tsloy) By2al)

Aahan) Aassl) g Jgsall Cophiy Aabeniall 2300l 43 93 lasjlaall (g Abusdis 3k e a2 e
gy Aalggunall Wlgs Lallas Ulad ¢ i LYY (e il Gla ¢ oalall il cilivmane dia 33a)
s Daa (Joall HUY) s (LAY 038 gmg (se pi)ll o Al Jg ) Cliaie Gadle e
Baiall aeY) Ll 85 ¢ Joall daall lad A0l A il cliia) cblee il Dol JaiSa
o oai Cun (@il Jo ) ddadsl Jgo pl plidy gl Gulal) VAAY Al el o gl
Bgadly il e aalill ale sylandly 4catig &adl Al G35 (e 2all Elaladl Joall oy 4
Glehyals Laallly dialle julae s ) Ailia) ¢ Ehandal) 3fgal) Platal 5 Ciliiu) 8 desdio)
alad gl G3hll Glase B (polailly (gaailly daxin) ddlal Guan WS @) Al gl aial
dle TaeS " eiglall e adall' Lgialus b cuadiel Cuny Caailall o) Al &l cladl e V44

! Jae Sundaram, Offshore Qil Pollution Damage: In Pursuit of a Uniform International Civil
Liability Regime, the Denning Law Journal, Vol. 28, Special Edition, 2016, P. 83. Available at:
www.ubplj.org, accessed: 16/4/2019.
2 Yuan Yang, Op. Cit, P. 478.
% Julien Rochette, Report of the experts workshop held at the Paris Oceanographic Institute on
30/3/2012 about “Towards an international regulation of offshore oil exploitation”, Working
Paper N°15/12, IDDRI, Paris-France, July 2012, P. 6. Available at: www.iddri.org, accessed:
13/4/2019.
Dl ) sl Banall ael) A8 (e Agle B plasd) g Auali g Ay el Al Gigli ada i /Y )4 saldl il ¢
OAAY dald
Ol aa sl anl) g8 (adt Al e ALl Gl 0 (a YA Bl ki
sl GalaSin) cilleny a5 daile sl 450 A5 ay culeli) ol ciliina L Jle A3 au) Baagh) € an ¥ saldl chie
a3l g ol Jaend (8 ) canlin) o addlaia) o Jadsl)

139



llSs Jaay o Aad) &l Eh e Jggaall Cplall o i A8 (gl sl ) oplsal
DoY) e pansailly Cadanll cllee

Pliialy LISl e aalill Sl (e Tangiall jadl dles JsSigp se b ¢ alfy) waall o
oo Jadial) Algiee Baa3 Y Saa Sl gyad B QBLYI Y LG YY aile al (B ol
O Olacal Ejgyall pulall e VoG 35 LS bl ol Cages aiaal 3yl
Gast il gy agie b Oy il o ai Ahil) e s Al haaY) e dilgiall
oulal man 3las) S (i) clanall Ayl Aail) el Gl (e o) peaiall GilSg
@l e sdle L alaiall coplall laaay A e Glasa sl (el pgadl cpliiiall G lacal 4 yuall
laid) e bl Capai 5l s <Yla (OPOL) "gad) &3till e &lghndl bl aas
SN Wahhl 05K Guny ABEY) s sadaal) Alpall Lnglal) Adalud) Uail deaaldl) A3yl
S (Begagdl) sl Elgseall ulel o Al Ak 20T OPOL® &lal g .Lad Al
doyall any o il el e Bl Gllla) digail @l Cadar il Tae Cager Jidall
aali Halie e ol Blud) ) peall dleal (s (g puliin Gy cdleadll Clelill A Joaall (s
Gl Led Alaal) Ziieall dalell bl 3a ) Ailca) cyilae Jidsall Alaa (ol ci3hill oo

! Jae Sundaram, Op. Cit, P. 91.
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L Aili Zong, Op. Cit, P. 24.
e palill el i/ 5 Aadlall iy (lett A3l 5 pasa (5T (10 (oind Jriall G e OPOL 48l (e /¢ 2l sl |
Adlal Coa dales el Alea ooa Jleel e 8l - ialal) IS 1Y) @lld g (J syl Alaie dila e il C sl
dwm,\uwbﬂdsmu M\dﬂwdﬁu‘:&@\ﬂdﬂ&cuﬁj\&cﬁb -Y el 5 el
L slaally (sl Loy pan i) @l Sl de Kall e jalall ciladatll 8 Jlaa) o Ut Gy il Y ¢V Laa)
Adiadll
@Al g) YAA/T/Y € Al KT 5 3 Exxon Valdez bl 466 &5 )8 (e 43K jeY1 sasiall Y o)) < je 7
AE e 5 1997299719 JuS 5 A8 o gl go (pld hdll e ol gsle V) e W e 0
lad Jailly 31 ) U8 (IS8 e s ) )38 g 8 ol U 138 Sy a1 (o 5 S0 e 5« gmg sl 1 gl 3 sl
sl Cushill 5 ala (ha Leallins dlaal 43 555 sha 144
% Oil Pollution Act of 1990 (OPA), 33 United States Code (U.S.C.) Chapter 40, § 2701 et seq.,
August 18, 1990, As Amended Through Public Law (P.L.) 115-282, 8 1001 et seq., Enacted
December 04, 2018. Available at: https://legcounsel.house.gov, accessed: 20/4/2019.
>4 (37) Vessel, § 1001 (OPA) states that “every description of watercraft or other artificial
contrivance used, or capable of being used, as a means of transportation on water, other than a
public vessel”. | (29) Public Vessel, § 1001 (OPA) states that “a vessel owned or bareboat
chartered and operated by the U.S., or by a State or political Subdivision thereof, or by a foreign
nation, except when the vessel is engaged in commerce”. | (34) Tank Vessel, § 1001 (OPA)
states that “a vessel that is constructed or adapted to carry, or that carries, oil or hazardous
material in bulk as cargo or cargo residue, ..."
®§ (22) Offshore Facility, § 1001 (OPA) states that “any facility of any kind located in, on, or
under any of the navigable waters of the U.S., and any facility of any kind which is subject to the
Jjurisdiction of the U.S. and is located in, on, or under any other waters, ...”
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1§ (14) Incident, § 1001 (OPA) states that “any occurrence or series of occurrences having the
same origin, involving one or more vessels, facilities, or any combination thereof, resulting in
the discharge or substantial threat of discharge of oil ”.

ie & (Bunker) Easius i (Cargo) disdS ¥ siia S o) g cac) il 5 Jaiil) JIET 43S OPA (sl Jady |
;u\}um <l @.\]\ ).u:lns.ﬂb m}s}]\ Jas.\} sela.“ Jaayll u}.\\s]\ (RYY e\S;Y ea;.a sc\_xh:} 44);_1]\ L_al.u.ml\ }\ us.u.J\

Susl) wmms\ uym F UJ:;J\ a\,d\ N m@wosqgﬂ\,mmwg\ sl aladl Jaasl) L@;L@ ‘d}ﬁs\_g
Dla €l G saiall (il Leeliadl s OPA (588 (3Uai (e 3 sall o3 ) )3l 5 cb okl o sally i3l oSy (20
o Yo e) me ANSYT il saall daelall ls el G G &l Al A Alaad) (g
A
*{ (B/2) Damages, § 1002 (OPA\) states that “(4) ...- Damages for injury to, destruction of, loss
of, or loss of use of, natural resources, including the reasonable costs of assessing the damage,
which shall be recoverable by a U.S. trustee, a State trustee, an Indian tribe trustee, or a foreign
trustee. (D) ...- Damages equal to the net loss of taxes, royalties, rents, fees, or net profit shares
do to the injury, destruction, or loss of real property, personal property, or natural resources,
which shall be recoverable by the Government of the U.S. ...(F) ...- Damages for net costs of
providing increased or additional public services during or after removal activities, including
protection from fire, safety, or health hazards, caused by a discharge of oil, which shall be
recoverable by a State, or a political subdivision of a State”.
Slo Jpanll o 508 Gilaa) (e 4530 A3add 5 led 5 JW) 8 55Luall 8 OPA 0siE cawny el &) ¢
OB ia LS A paall Ay ciiadl A ) a1 Yl abiat (Say OIS S il el sl Gl a0
Y5 (51 praald ALalall GalaiSU Ay Gl 5 Laplall 30 sall st Al ) YY) dillai e Jaaf 43 OPA
sl o sl Aldad) da i cagllsal e Jlo o e @y Sl e Aadd ) pal ag sl Lo
gl e (g ae il Aagall 3 ) sall Gl Al ) ) Cany ags Gali G (Cild ausS 2 sk JA0) alaiY|
OAV-E Galpa Bl &> (Ol I L“giu = ‘_51-1 PAVEY
> See 1 (32) Responsible Party, § 1001 (OPA).
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DY) bl A ADle ALl adasp e ol o allae ol g al€y e sl ands @il
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29 (31) Removal Costs, § 1001 (OPA\) states that “are incurred after a discharge of oil has
occurred or, in any case in which there is a substantial threat of a discharge of oil, the costs to
prevent, minimize, or mitigate oil pollution from such incident”.

RER: uas@u@f‘wqu)\;“

Also see Aili Zong, Op. Cit, P. 29.
% See 1 (a/1, 3) General Rule, § 1004 (OPA).
> See 1 (c/1) Exceptions, § 1004 (OPA).
® See 1 (20) Natural Resources, § 1001 (OPA).
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Also See { (a) Liability, 8 1006 (OPA).
2 United States v. BP Exploration & Pro. Inc., et al (Complaint of the United States of America),
E.D.L. [15/12/2010], Case 2:10-Civil N. 4536-CJB-SS, Rec. Doc. 1. Available at:
https://docs.justia.com, accessed: 25/4/20109.
¥ Specifically T (a), In General, § 1002; | (a/3), General Rule, § 1004 of OPA.
* Federal Water Pollution Control Act of 1972, 33 U. S. C. Chapter 26, § 1251 et seq., October
18, 1972, as amended Through Public Law (P.L.) 107-303, § 101 et seq., Enacted November 27,
2002, at 8 311 (b)(7). Available at: https://legcounsel.house.gov, accessed: 25/4/2019.
> In Re: Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico (Phase One Trial),
E.D.L. [4/9/2014], Case 2:10-MDL 02179-CJB-SS, Rec. Doc. 13-355, at [ 612]. Available at:
WwWWw.uscourts.gov, accessed: 26/4/2019.
® David Smith, Op. Cit, P. 12.
’ See 1 (b/8) Determination of Amount, § 311 (CWA).
8 See 1 (b/3) § 311 (CWA).
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! Consent Decree Among Defendant BP Exploration & Pro. Inc (“BPXP”), the United States of

America, and the States of Alabama, Florida, Louisiana, Mississippi, and Texas [4/4/2016], Case

2:10-Civil N. 4536-CJB-SS, Rec. Doc. 15, at [{: IV, V]. Available at: www.justice.gov,

accessed: 26/4/20109.
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8 8-5 Facility etc. Causing damage of Norwegian Act N. 72 states that “If a facility or an

action in connection with the placing of such facility causes damage ... the licensee shall,

regardless of fault, be liable for damages in respect of the financial losses suffered by fishermen
as a result of the damage”.
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clgiall (gil8 b Aalall ASAY) (ol Bgild phak Jad 0psSi S Lgale i)
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sed Bala Jg il SSHa Aelue Jlae 8130 T KaY) Zinjlad) cilaslad) L slosdl) A8l (5308
A5aY) Jl) Blsad 8 gagad Aaaal) daia¥ly €Y @IGEN JUay (3 aalsl) 4illayy S
Ll c@lll aial oo b cush) gy n ool dalaie difide closlas dllaag aiad o o g
Las «(Department of Justice/DOJ) L€ia¥) Janll 5ly5 alal liaye (yiad aal e ssuall
-Odiwet @l “TECHNIP S.A.” 5 “TOTAL S.A.”

“TOTAL S.A.” dicab du)ya : AgY) 5,881

Jo sl Gload 130na Lelsdag Jae (agn leadis ia “Total S.A.” &l gy he S 236510 iy
Ll o maal) Gy 1 e TEl) Aidain Join okl 13ghe lgandhi Caagy <Y 490 Liw LY

i<,5 SEC @jie) il JFCPA (5ili cangas duaysally A0Lall (35001 Liad i e Lealas 23431400

T ) a) ila¥ly Gurila sl ne sandl (il sall 5 gy A e ) il £ sald) Gl saall s agled) (e
((hgde g all ) paldl) clygal) ¢ gi8 ¢ uai a5 Gpasld aal ) bl A sa g pnge J s Jpaldill e 3 all
ovi.ogy U Yo ¢ gy ‘O})ﬁ:\j )ahal__ﬂs,a
2 The Foreign Corrupt Practices Act of 1977 (FCPA), 15 U.S.C. Chapter 2B, § 78m et seq.,
December 19, 1977, As Amended Through Public Law (P.L.) 105-366, § 78dd-1 et seq., Enacted
November 10, 1998. Available at: https://uscode.house.gov, accessed: 27/7/2019.
Jsall 4,45 (The Securities and Exchange Commission/SEC) dua sl s 4kl (315591 dial cuagsl
O oY Gsde e o N Gl Lgady e FCPA 0538 il el 1580 L 3 3355 3l “TOTAL S.A.” 4dusi 4l
Jsma Con mpad dllds eslhnssll (Unlawful Payments) 435i8 e Sl aa JSE e (Yo €5 1990 (dle
Js el Lia sSa 1 Hliuna 5 4330 Y Ak o)) Jadil) 4S5 JalSIL AS laall 2dasi jall S 53l (gaa) Gy OIS (531) (A )
“Sirri A & E” (Aia kil 13580 Ll ) ags 35 5S0al) 4S5l saclisal 03 i aladin) o (s siall ad ) ) )
s ) AAV/YYA S ) )l (B Sl aaill il “Parg™ Jis (e Y5 ¥ oils pall gkt V40V Y )l
A3 "0 )L lead ABEIM ae G el gll ) 0¥ Dl e 4 st e giadl o3 ¢l el Total 48,4
M0l g sl B use i Total 8 e iy acaal) 038 ks &5 Y1 Uy susal pging slans s g gl
Securities and Exchange Commission, in a matter of “TOTAL, S.A.”, Release N. 69654, May
29, 2013, at [, 1: 1, A, B, C]. Available at: https://sec.gov, accessed: 29/7/2019.
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Yl La siha QlSY CilaY) clhugl) ae GUYL el ale o Augl e Al Callaally
ety Jal (e auls gas e gylanll Jolall sigal &0 ol aupll daaial) 22tV Gum £€50Y) sasdl)
e (53 ool (5 i 2oy o) B ) e el ) e gl ady seg o e jlie o Lo e
232% ol 4ashy LB ol Jee ol o Ll - cCangs inl Jogee (Y Al caamll 13gr o3
=% Bawl) laled Ba e dee b aldll oo g lnaY) o dans bl lo dia —Y ) atiay
asind e V) Joseaad) 138 Jie din =€ Gualia je sai o Biae 6 e Jguanl) ol
Lo dnls Beal & o dagSall o2 033% HE o dee ol o Ll Caag Lal dasSa (gal 225
=l e o S L lgle dbilaally s Jleel o Lglgeast Total s lae dal (s ellyy
(Jaaldl) (go Vsteo i jaumn il Doglhall cllaally cBlaudly 56Y) 2ee e Total Lol
Gty 5yaYl cule el L Total e lebes il G sn e o€ G Gagiall e Gus
Gibag i LS " Jleel gl culait’ g e dahide 40)line) i) Canger Ll e cule shaal)

s seb Gl ALEY) W L aslE chlinu) o daseiall bl ol Gl maa e <5

! Pursuant to § 15 [780] (d) under Securities Exchange Act of 1934, 15 U.S.C., Chapter 404 of
the 73" Congress, § 1 et seq., June 6, 1934, As Amended Through Public Law (P.L.) 115-141, §
1 [78a] et seq., Enacted March 23, 2018. Available at: https://uscode.house.gov, accessed:
1/8/2019.
2§ 78dd-1 (f-1/A) of FCPA states that “The term “foreign official” means any officer or
employee of a foreign government or any department, agency, or instrumentality thereof, or of a
public international organization, or any person acting in an official capacity for or on behalf of
any such government or department, agency, or instrumentality, or for or on behalf of any such
émblic international organization” .

United States of America v. TOTAL, S.A., E.D.V. (Alexandria Division) (Information)
[29/5/2013], Case 1:13-Cr N. 239, Doc. 1. Available at: justice.gov, accessed: 1/8/20109.
*Id, at [Count 1: { 11]. Also see § 78dd-1 (a-1; a-3/B) of FCPA.
> Id, at [Count 2: { 16]. Also see § 78m (b-2/A; b-5) & 78ff (a) of FCPA.
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a5 Agied) llecall gl 4G Ly Bla) Llad)l Lilgis ala e 1iee Total 454
aan 3 Total Jas L (FCPA (05l8 g islaia 8)sSaall 45580 (Jgeal b cldhcilly Dlaladl)
ARl AGE O e KT lgien cilghad a3l 6 Leldd LS 3ol Aail<a dadle lehaly ilubsw

opiaal) (Ll &5 )lina) LY Aagal) degdal) cles) e Sload 4580 AT maliyn

el 55l anglll clSlalay) Eaxh A AU il “TOTAL S.AY 458 Cygalse 2o
Dl Mdasall elea¥) Ll Cager Culiy LS (lalin dgisdl Ahall ClelgVl 5,881 ciicl
Lgyd b lgie pagmaiall Cilaglaall psi o Liad gy cclalgil) odgd DY) asass b lghs oo
DSy Lailage o ASaY) Culsdll Cingar Agguss LBl S5 iy i WS TABEY) o2
@y o 2l CAEEY) sda & daiagall Cilasheal) 33y A o K5y clgr ddassall ISl
dasll Blys agat Jlaalls (Ala dagaaS JVso (sale YEOLY la)ad 4ol dalie Linajd daSa Cuiah
Cilosleally 2350 3 mamgall obudly sl Total i Eine ol Zlia (oo (gl Lgmdy prn 250!
Lagyal SIS A55al Jiel Jla 3 eclld po JEEEY) mis syl U8 Bl ASA) Lgie s )
Lol 35 Lgle caily ) &8N s Ak Tlalos LAl slalid) Bl Jealss of ALY

Jad) 8y ae Osladl) e Total widly celly Lo sdle . @lyin ¥ as EY) Jaadl 8l

1 1d, at [Count 3: { 18]. Also see § 78m (b-2/B; b-5) & 78ff (a) of FCPA.

Sl slead 44l 4 (Deferred Prosecution Agreements/DPA) "Jasdl sledy) culilal gl

CELEY) 038 Jiad 4385 3e¥) Jasdl 5,0 35 aladia¥ (AN Cpaial) 8 2L ) Jaa o) G A5 el S i) ey

o e oLl A5 sa Qi 3 sinll lal) o3l riay Cum (AL ASa e gl Shay DPA 2a3 ALad) 5l

s A3 5 ) Al sall Cladlal) iy llal ) @lld 8 Lay diiee cililliiag ol sl 5 Gaiail) (8 JalS () slai s

8 55 LDy AS HAl) ga AT Ja agd Lagae Jaall 5 ) 5 o308 JULY) e ol iU Jitie Hlga Gl (DY oamy

A (JUieY) Qo) ) e sale day,all oda Jail) DPA by i e A8 Hall 48 s 2 agdll e Jou e

CEEY) sda Jial Jaall 3 ) 59 i (AR SlaSlall g g phall pe @ shadly (ol yie S ey jlall Cladasll aa ¢ sladl)

Dl Gl 8 Lay 4S50 45 3a) A8l e A iall el ) peall s 82 geatd) e (il gal) o QN Jal (e
O iiesall 5 il sl e Jualal) il 5 A8 )

¥ United States of America v. TOTAL, S.A., E.D.V. (Alexandria Division) (Deferred Prosecution

Agreement) [29/5/2013], Case 1:13-Cr N. 239, Doc. 2, at [ 1]. Available at: justice.gov,

accessed: 1/8/2019.

*1d, at [1 2].

>Id, at [{: 7, 14, 15].

®1d, at [1 3].
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20 SECT U &ijsn ool s 3 Aejle T3 31y 5)3ad dga “TECHNIP S.A.” iS52
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e 1580 i 3355 ) “TECHNIP S.A.” il 5 3 il 5 Auaigl A8 58 Fuay sl 5 Alal) (31,531 diad Caagd) |
Ll (“TSKJ” (canh a8 jidia &5 pha |55 (Al oS50 ¥ ae Gl AEYL) Leads e FCPA o518 <l
daaiall ASLeal) (ja glawy ye A GE je Gle dae JKG e (Yovd 5 V490 cale g Vo gale YA o )
OpasSa Gallspe Eaal 134 5 cday ) Y) S AN Ga (s siall ad ) (it o) e mumd Adgan 5 Aial L, (LU
O Uzl “Nigeria LNG Ltd.” Jbuall (oapdall 5all 43 5 il) 3 )00 e Jasd 5l (5 sl (o2 ) (e
idal e £ e by Y50 el T Ge Leiad 335 EPC gie da )l agaia s lallially 55ll Bonny 3_:a ¢ 5 e
(NG J Lalall ¥ ad ) jUad ol 1999 I3T 32l () NG J sl Y5 ) a8 ol clid 1440 el 3 Y
Joalall 1A, Uil culS 3 5al dal ) W LNG 3 eala 05 € a8y o Ul eld YooY a0 b &3
e Gad planll ) B ) Balll e dana gy Gile @Badll o3 ol jab LA y5 5 Technip 485 <wld NG
ol (il spmsall ) g shadll Jlanl s isad 8 ad s aeebil 43 em "cilard Ml "G L) cIEEI"
el
United States of America v. TECHNIP, S.A., E.D.T. (Houston Division) (Information)
[28/6/2010], Case 4:10-Cr N. 439, Doc. 1, at [1: 2, 3, 13-15]. Available at: fcpa.stanford.edu,
accessed: 4/8/2019.
® pursuant to § 12 [781] (b) & § 13 [78m] (b) under Securities Exchange Act of 1934.

165



UL Lalgs) 3 J3¥1 :“TECHNIP S.A.” A58 Cpiha Celes) EK5aY1 (e daSae gl
oias Al Kellog, Brown & Root, Inc. «el$all e¥sa (a) il g9 pdall 618 an callailly
slansll pe BUEVL iy ale o &silE e Al (FCPA 09l cruns Lilae 4)la5 dussie
Jalall jgad & g 2l daaial) aladia) Gua £V saaiall Gl A diha QY CalaY)
S e s o e e g sms S e gl o L G el Jal G sl g e (gl
o ol =) ecangy wial Jagen 6V @lld caniil 13gs 03 of Rad (53 e o8 (gl w205 ol A
@b il e gl o ans oLl o din —Y Zhenl) atbems 0335 o 4 ag R 5l dee
Ein —f ulie g2 ga e B (6 Glo e Jpemal) celi =Y Liaw )l atlald BA el Jee
O s e gl o il Gaagy Aiial AasSa ) adsd ladial e i) Gl 120 i
o aglpanl WWIE Technip saclae dal o clldg Wl dails sgal &6 o LogSall oda 22a%
Craxdind G (Bed)l) Aadle HSAT dlgul & S AEY) WL lgde Asilaally 3laS Jlee
Jalall gl auls g ey dlll ale ge il Ahold hias lgiseas Technip lele ol
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Jal e Wl 5580 Calaadl ual Jggeee 6V @lld canitl) 13gs 03 o dad (65 e b (o) miy
polid) e agibilasy clailial) o aglyaan] didal gyl & iS58, Technip saclus

a5l
eodtel 850l 43353lall clSlaty) Eah ) AL Ziwsydl “TECHNIP S.A.” 358 Cagalse 2
Jilalls "dagall eleal) Tl Ciage cacliy WS (lica dgisal Lhall cllgVh 5,4l ca el
Aadlgally OSa 3l Lad alsic) (5 oo Ll o iy (bl o3gd BY) annss A Lebs (e

oo K sl Cmgen i Ll 3oy Ly Cijiaty LS Aol Jaly Glaglad) bais e

! United States of America v. TECHNIP, S.A., Doc. 1, at [Count 1: ] 17].

2 1d, at [Count 2: { 22]. Also see § 78dd-1 (a-1; a-3/B) & 78dd-2 (a-1; a-3/B) of FCPA.

% United States of America v. TECHNIP, S.A., E.D.T. (Houston Division) (Deferred Prosecution
Agreement) [28/6/2010], Case 4:10-Cr N. 439, Doc. 1-1, at [f 1: a, b]. Available at:
fcpa.stanford.edu, accessed: 4/8/2019.
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L1d, at [1 2].
21d, at [1 7].
*1d, at [1 12].
“1d, at [1 3].
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2 « Mais attendu qu’en pronongant ainsi, alors que le gérant actuel de la société, qui n’était pas

en fonction a I’époque des faits, ne pouvait avoir commis l’infraction pour le compte de la

personne morale, et que les énonciations de ’arrét ne permettent d’identifier aucun autre

organe ou représentant a l’origine du manquement a la sécurité relevé, la cour d’appel n’a pas

justifié sa décision au regard de [’article 121-2 du code penal ». Cass. Crim., 11 Juillet 2017,

Société Cosson BTP, N° de pourvoi: 16-83.415, Inédit. En ligne: doctrine.fr, consulté le
15/8/2019.
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! Attorney General Eric Holder, Press Release N. 10-1442 at U.S. Dep’t of Justice, Washington

D.C., Dec. 15, 2010. Available at: https://justice.gov, accessed: 16/11/2019.
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David M. Uhlman, After the Spill is Gone: the Gulf of Mexico, Environmental Crime, and

Criminal Law, Michigan Law Review, University of Michigan Law School, Vol. 109, Issue 8,

U.S., January 2011, P. 1430-31. Available at: https://repository.law.umich.edu/articles/785/,

accessed: 17/11/2019.

® See § 309(c)(2) of CWA.

* David M. Uhlman, Op. Cit, P. 1431-32.

®> National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, Op. Cit, P.

122.

® See § 309(c)(1-A) of CWA.
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! United States of America v. BP Exploration and Production, Inc., E.D.L. (Bill of Information)
[15/11/2012], Case 2:12-Cr N. 292, Doc. 1, at [Count 12: § 73]. Available at: justice.gov,
accessed: 21/11/2019.

21d, at [{ 21].

%1d, at [ 24].

* United States of America v. BP Exploration and Production, Inc., E.D.L. (Guilty Plea
Agreement) [15/11/2012], Case 2:12-Cr N. 292, Doc. 2-1, at [{ 2]. Available at: justice.gov,
accessed: 23/11/2019.

> 1d, at [f 4(b)(i-B)].

® See Id, at [ 4(b)(ii-B)]. Also § 3571(d) of Alternative Fines Act (AFA), 18 U.S.C. Chap. 227,
8 3571 et seq., October 12, 1984, As Amended Through Public Law (P.L.) 103-322, § 3571(a) et
seq., Enacted September 13, 1994. Available at: https://uscode.house.gov, accessed: 30/11/2019.

" See Id, at [1 5].
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! United States of America v. BP Exploration and Production, Inc., E.D.L. (Reasons for
Accepting Plea Agreement) [30/1/2013], Case 2:12-Cr N. 292, Doc. 65. Available at:
justice.gov, accessed: 24/11/2019.
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United States of America v. Transocean Deepwater Inc., E.D.L. (Plea Agreement: Exhibit A)
[3/1/2013], Case 2:13-Cr N. 001, Doc. 3-2, at [ 7]. Available at: justice.gov, accessed:
28/11/2019.
*1d, at [11 9-12]
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