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List Of Abriviations :

P : page

PP : from page to page

Vol : volume

Prev Ref : previous reference

Art : Article

UHI : Unilateral Humanitarian Intervention
ICJ : International Court of Justice

ILA : International Law Association

CIL : Committee of International Law

VCLT : Vienna Convention of Law Treety
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“ But in any case , the idea that state sovereignty is a trump
card that defeats all other moral and legal consederations has been
challenged in recent years ,and not only by political philosophers |,
belief in the over-riding importance of human rights was incapsulated
in semi official document , the responsibility to protect ,...in response
to the debate over humanitarian intervention sparked by the
interventions that had happened in the previous decade , such as
nato’s intervention in Kosovo and others that had failed to happen

,such as notoﬁously in rawanda “ .

ot dalud) Glelill agghal Gyl (g3 Jaaill (o adas Al Gapeii L sag
c hie JS 5l ol Y Galana (e Blab elsm g JR] due g yiag Al

(Aol i) ¢ g B Aludy) JANE) Lo g pdia ¢ Al B3

Y a0 lgle 35 A mand) of Wy Slad) Jasill Ak luase of 2
Basiall aaY) (Blie (o A )Kall A gildl) tonbaally Joall sl aelgd plal i of oo
OIS 1Y Lo gl ok ¢ mny Lgumny Joall ADke oS3 3 Aalall Lpean) i
& sk 635 (Al Galsedls 8 Sl Cliplaall e Al g pde 2y Slady) Jasl)
sl (Bl 8 A Sall Bl aladial Sl Bacli le 2l US8 aas Cipe ko
Go OSar ) Gkl o gyl e Lo Tl ¢ el 5 Aol saldl 8 sasdl
crar A dalsall a L AT e o le Algiie diiae dupjlen o Joil Lgins P
¢ i) & LSl 55l alasiad s sacl e gl lal) il lges

Cayny (52l ool Cajall asghe e acaiie (S Csill (e 3 Y AR 23gly
A xall gy Cajpally ¢ Bacldl) pdmy (38 Al iyl alligh (e degana 4l
e gl el i aldieg dusn Jledin)) lgde plg Al Gldpaill de gana

6 _ Lukas h Mayer, Ligitimacy,JuStice and Public international law , cambridge university press ,

2009, p:234.
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“ customary international law ,it is generally agreed , finds its
source in the widespread consistent practice of state , then such state
action certain consistant maner because they have a sense of legal

obligation ddbbed oppinio juris “.
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“ the international court of justice ICJ in the continental shelf

(Libya v.Malta) case noted that : it is axiomatic that material of
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6 . Chelsea O’Donnell , The Respohsibility To Protect : an examination of the development of the
debate over the legality of humanitarian intervention , Duke24 journal of comparative &
international law , vol 24, iss 3, 2014 ,p : 578.
6 Roozbeh B.baker , customary ifiternational law in the 215 century : old challenges and new
debates, the eurpean union of international law, vol:112\1, EJIL2010, p: 176.
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costomary international law is to be looked for in the actual practice

and opinio juris of states “.
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“Practice need not to be universal, but must be virtually uniform

and extensive and representative, the length time required for state
practice to become custom depends on the circumstances, the inquiry

should focu$ on density of the practice not the length .

6 - B.S.Chimni , Customary interfational law: a third world perspective , American society of
international law , 2018 , vol 112:1,p: 2.

M\&\ﬂ\&d}j&\e&e\)ﬁ\jﬂjg;e@!&&)ﬂ\@bﬁ?\&}ﬂo}j@\d};&ubj‘uﬁ)S."\A L..SJLAO};-TQ
_Duacw\gm:u;)ﬁ‘AOVeBJJ\Sinch\M@}ﬂ\M\s

6 _B.S.Chimni, prevref, p:3. ©

6 _ Chelsea O'Donnell , prev ref, p: 579.
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“Opinio juris ...Reflects the rationale for a state behavior, it
results form sense of legal obligation, not merely one of convenience

or courtecy “.
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“ The question.. is whether the april 2018 airstrikes have
cristalized a fourth situation in which force is allowed , namely to
respond to and prevent future use of chemical weapons against
civiians when security council is blocked from authorizing

humanitariar intervention by permehant members veto”.
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“ yet one must approach the concept of accelerated formation of
customary international law with caution , as one author warns ,it is
always easy at times of great international turmoil , to spot a turning

poiht that is not there .

- Micheal P.Scharf — Striking a Grotian moment : how Syria airstrikes changed international law
relating to humanitarian intervention , Chicago journal of international law , volume 19 , no2

,article 6, 2 january 2019, p : 593.

7 - Micheal P.Scharf, previous reférence, p: 595 .
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“ The concept of ‘a threat to peace’ being more flexible than the
concept of ‘breach of the peace’ and ‘act of aggression’ , has indeed
expanded over the years . the UNSC has decided that there was a
threat to the peace not only in the context of classical international
conflicts , but also when an internal situation in a state could , if
continued escalate and threaten the peace and stability of a particular

region “.
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“ the debate takes place on two different levels , dealing on one

hand with the legal restraints placed on the security council by the UN
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charter and on the other hand with those placed on the security

council by international law beyond the charter «.
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- Mehrdad payandeh , The udited nations military interventior? and regime change in Libya,

verginia journal of international law, vol 52, no 2, p:391.
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“ it is doubtfull , however , that security council may , consistent
with the charter , leave a decision to take military action to the
discretion of whichever member states are so inclined ... under art.
42 it will be recalled, the security council ‘may take such action...as
may be necessary to maintain or restore international peace and
security’ this language suggests that it is the council that takes the

action, with the council bearing responsibility for the decision to
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initiate military action, the forces themselves, to be sure, are the
forces of the member states, yet under art.42 it is the council not

individual states that make the decision to act «.! >
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“ instead of carrying military action it self , the council hires the
work out to individual states , tipically to states that have expressed
an interest in doing so , and which as consequence not have private

aim to persue “.
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“The concept has been further expanded to include not only
situations in which the use of armed forces appears imminent, but

! those where factors subsist that may lead to the use of force “.
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“ ..The council has acted under chapter 7 of the charter and

routinely used the phrase ‘all necessary measures’ which was and is

commonly understood to involve the use of military force. This

' - James Crawford,sc,FBA ,Brownlie’s principles of public international law , oxford university

press , eigth edition, 2012, P: 760 .
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practice of the security council has mot been met with serious
criticism by the international community of states and has, at least in
prenciple, also been accepted by the overwhelming majority of

intérnational lawyers “.
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“ The security council has never authorized an intervention solely
on the grounds that a government was illegitimate and did not meet
democratic standards , regime change has never been the explicit

objective of a security council mandate , nevertheless , a regime
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change has often been the consequence of a military intervention

authorized by tHe security council “.
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“ This is because security council members value previously

agreed language as it easier to find agreement on language which

states have accepted in the past , the language used in previous

2

resolutions become’ the starting point to future negotiations «.
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“ the most severe criticism of the Libyan case has concerned the

allegation of mission creep , those members of the security council
who abstained from the vote on resolution 1973 have attacked

forcefully what they see as the abuse of the security council mandage

“
.
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“ ..so that any military action against the origin of the human

rights violations necessarily supported the opponents of the regime ,

the intervening states could hardly have protected civilians in Bengazi

2

- Spencer Zifcak , prev. ref, p:11 .
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and other places against the Libyan armed forces without at the same

time strengthening the opposition.”
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“International law is deeply concerned with avoiding the use of
force and provides rather strict rules for this purpose, but once the
use of force is admissible on the grounds of art.51 of the UN charter

or on the basis of Security Council resolution,

- Fadhila Inas Pratiwi , Lesson$ learned from Responsibility to®Protect in Libya-university of

bermingham, journal Global & strategis, vol 11(2), p: 99.
2 . Mehrdad Payandeh, prev. ref, p : 378. 7
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internationalhumanitarian law provides less strict rules concerning the

use of force.”
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“But in practice, separating protection from regme change is not

straight forward, this is because military intervention by third party

against a regime violates R2P, alters the balance of power on the

ground “.?
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“The line between protection of civilians and regime change,
occasionally, but hopefully not frequently, regime change may be
determined to be the only vialbe strategy to prevent the commission
of governmentat atrocities, in that case one has no choice but to
accept that conditions on the ground may, in the end trump all other

consederations. ¢
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“As illustrated in case of Libya, inherent in the practice R2P
remains its role in facilitating regime change, while removing by force
a murderous regime may halt or prevent the murder of innocent
civilians, the empirical evidence suggests that foreign imposed regime

change is brought®with complications”.
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“ we must judge the intervention against as any intervention

under R2P must be limited to human protection aims with no scoop

for ulterior objectives , this limitation is a vital part of R2P for previous

invocation of a right to humanitarian intervention were strongly

rejected by the international community due to fears of it would be

abused by powerfull states.”
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“The legacy of Libya has created in parts of the globe a
perception that R2P may increasingly be used by certain states in the
west as a smokescreen for inconstitutional change of unfriendly

governments.”
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“Several scholars ... point out that states have never claimed a

general right to extand military assistance to a recognized government

during a civil war, but rather justified such assistance with reference

to specific exeptions,... according to this line of reasoning, states

support the existence of a general prohibition to intervene in a civil

war, while recognizing that in certain exceptional instances military

assistance to tfie recognized governntent is permissible «.

B GGl (A Sl Gl asls S sl Al of gl JBG (e

@b Ay ¢ Dl Jagiia (9 ) Lgallan Lasl B Ggedl) Ga () ¢ pead

iy DY) sl slesia)) e poaill Alla 3 L alay Y e 138 o) 4y Labuss

das pdy Cuny Lgalls Egen Bale] gl oabind) oLl Alaje 8 0sS5 A Algall Jedid
Y ' lglang duaY) sl

oo ol AasSall Gl oy LSue Jaxl) of Kristakiss g5 o 8

@ ol el dalind oy b o gy lfiee il s (A andll o) Pl

Labeo laa) (of ¢ Gliall (e 00 Balally Lesalal) Lgijay AoV 2Lkl Gy oyrma i

i ysl) & aney bcmd Gla o Yoy ¢ Alid Ba jeady ol amg Jass
2l e sae Ll (il 8 el il Cagllaall Jiall slealy 3l dagSal

cls IS 8 dasSall (e Been e oy Jaxil) O oaidl 1w o Y
Jaxlle ¢ Jamll e Giagl) e dise Ljlie (e (3llatig ¢ gy e AN clefl
dlen o dlgall agaall g ins Capaial guuaill sl ClajY) dlas G deasy (1)
G saleial (3 dasSall aed ale J<hus dabiiall danal) cllas dgalse ol Cpibalsal
Glipai & dos)ld Baclie agailh (6] Cpajpdiall aum i Al Gilbleally oUiill Lais
) ‘ - Algaie gl Joal) ol iy

2

-Erika de wet ,the (im)permissibility of military assistance on reqliest during civil war , journal

on the use of and internaitional law, routledge , 2020,vol 7,no 1, p:29.

2
2
2

-karine bannelier kristakiss , prév. ref, P: 745 . 0

- Erika de Wet , prev.ref, p : 27 7. 1
-Karine Bannelier christakis ,prév. ref, P:747. 2

97



A ) CalaeSl hall dulead) Biladd) (e waedl 5] ) duleall 038 (52555

i Ly 3hally Ljsen 8 Janill pllae cdas) Al Glay) djlae Al ¢ gy o)l

ilogSall lali 33 ¢ dagall 53¢y g acaY) Alsaall dgally oyl Cauys Jea ALY
- pgie Loyl g5l g GlayYU lesialas Ciaa ()

“ ..the applicability of these ‘exceptions’ rases delicate issues of
course, and requires difficult and subjective judgments regarding the
existence of the legitmate purpose invoked by the inviting and the
intervining state, the purpose of fighting terrorism which is at stake in
the relation ti the intervention in Syria, Iraq and Libya automatically
raises the problem of the definition of terrorism and the question of

who can decid€’ that a specific group i$ a terrorist group “.
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“ ..this implies that if the force used cannot be classified as
taking place in the state’s international relations , that force is not

‘prohibited , sice it falls® outside its scoop .
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“ ..Proposes that the notions of territorial integrity and political
independence are not violated by an intervention by invitation...This
type of the use of force falls outside the scoop of article 2(4) and

therefore force is allowed .
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“ ..consent features in the definition of aggression, which includes
within the category of aggressive acts the use of armed forces which
are whithin the territory of another state with the agreement of the
receiving state, agreement, thereby indirectly acknowledging the

existence of consent as self evident part international legal framework
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“.. Once a governmental has lost control to such a degree that is
merly one of two or several parties to a civil war, it can no longer be

uhderstood to speak on’behalf of the state”.
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“Even if one accepted for the sake of agreement that states
(implicitly) supported a general prohibition of intervention on the side
of the government during a civil war, the application of the counter—
terrorism and the couter—intervention exceptions is likely to intirely

erode the prdhibition in practice”.
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“..the legality of UHI could be established in two different ways—
at least in theory— first pursuant to art.31(3)(b) of the VCLT , the
subsequent practice of the UN member states could have resulted in
new interpretation of art.2(4) , (deeming UHI is not a use of force) or
art.51 (including UHI within the admit of selt deffence) , second , a
new customary rule premiting UHI could have emerged that

supervene$ art.2(4)’s prohibition of the use of force”.
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“It was already argued that the only way in which unilateral
humanitarian intervention could possibly be seen as legal exception to
the prohibition of the use of force is if state practice and opinio juris
were to be found establishing its status as an additional exception of
CIL, with respect to CIL, practice is therefore generally considered to

have north generating effect”.

¢ Gl (3 sia Aia ¢ U purie Aaala ¢« VA UGN G YY ¢ VCLT ¢ Slaalaall o 016 Lid 48l - 7"
. hrlibrary.umn.edu
- Kevin Jon Heller, The illegality of “genuine” unilateral humanitatian intervention , eauropean
journal of international law , oxford university press, nov 23, 2019 , p:5.
8 - Andrej Savacek , prev. ref, p:£39 . 8
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“No scholer has argued that there is a sufficient practice to
establish the peremptory status of the right of UHI. In fact there in not
even inough state practice and opinio juris to establish an ordinary

customary excéption to art.2 (4) “

o Glall g ¥ L el duaall o Andrej Savacek Ljyll o3 M5 (paas

¢ aroysld o a3l i Al Bal) aladiiad sy leiall alall fadl e ol ala al<)

Al of due Bl b gy aisly ¢ S gl Y pla alaYl Jasll Jh Vg
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“The inivitable conclusion which can be drawn from the foregoing
analysis that a new possible exception of the humanitarian
intervention to the general prohibition of the use of force has not been

' established materialized of crystalized “.

3
3
3

- Kevin Jon Heller, prev. ref , p:6.
- kevin Jon Heller , prev. ref, p:7.
- Andrej Savacek, prev. ref, p :"151.
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