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Abstract

Constitutional judiciary constitutes one of the key features of the modern
state founded upon the principle of the rule of law. It represents the most vital
mechanism for ensuring that laws and legislations comply with the provisions of
the Constitution, thereby reflecting adherence to the principle of constitutional
legality, entrenching public freedoms, and preventing abuse of power. As the
Constitution is regarded as the supreme law, it necessitates an effective oversight
mechanism to ensure the conformity of legislation with its provisions and to nullify
any contradictory texts. This has given rise to the need for an independent
constitutional judiciary empowered to review legislation and monitor the

performance of public authorities in accordance with constitutional norms.

Constitutional justice emerged as part of the evolution of constitutional
thought within a historical context marked by significant shifts in the relationship
between rulers and the governed. It first surfaced in the United States with the
landmark decision of the Supreme Court in 1803, and later evolved in Europe
with the Austrian Constitutional Court model, which adopted the approach of
abstract and preventive judicial review. Constitutional judiciary has since become
an integral component of democratic political systems, providing guarantees for
judicial independence, balance of powers, and the protection of rights and

liberties.

In Lebanon, the establishment of the Constitutional Council was among the
reforms introduced in the aftermath of the 1989 Taif Agreement. It was formally

instituted under Article 19 of the Constitution and activated by Law No.



250/1993. The Council was entrusted with oversight over the constitutionality of
laws, adjudicating electoral disputes, and interpreting constitutional provisions.
However, this oversight is limited to posterior review only, with no provision for
prior control, thereby confining the Council’s role. Additionally, the right to file
constitutional challenges is restricted to specific political actors—heads of state
branches and a limited number of parliamentarians—excluding individuals from
participating in the review process. This limitation curtails popular constitutional

oversight and undermines institutional balance.

Lebanon's constitutional system suffers from structural impediments,
primarily stemming from the sectarian nature of its political system, which restricts
institutional independence and weakens the Constitutional Council's capacity to
ensure constitutional justice. The short deadlines imposed for filing challenges,
alongside the inability to contest certain regulatory texts, further allow for the
passage of unconstitutional laws without effective review. These challenges are
exacerbated by the dominance of political consensus over institutional work, often
reducing the Council to a symbolic entity rather than a genuine guardian of the

Constitution.

Comparative constitutional models from other jurisdictions highlight the
importance of granting constitutional courts broad powers, including both a priori
and a posteriori review, and enabling citizens to participate in constitutional
protection through direct access to the judiciary. In countries such as France,

Austria, Germany, and even some Arab states like Egypt, constitutional courts



exercise more effective oversight, supported by mechanisms that ensure

transparency and engagement with civil society.

In light of these experiences, it becomes evident that the effectiveness of
constitutional justice does not depend solely on the legal texts regulating the
judiciary’s work, but also on the surrounding political and judicial environment,
and the extent to which political authorities respect the principle of constitutional
supremacy. While the Constitutional Council in Lebanon was established as a
step toward a state governed by law, its performance has remained constrained
by political circumstances and sectarian divisions, thus limiting its role in securing
genuine constitutional justice and impeding the advancement of the political

system toward greater democracy.
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104 A constitutional complaint makes it possible for citizens — and sometimes other actors — to assert
their freedoms that are guaranteed under the Constitution vis— a-vis the state. However, the
constitutional complaint is not part of the avenue of appeal from regular courts; it is an extraordinary
remedy in the course of which the Court only examines whether specific constitutional law was violated=
=Further details are provided in Art. 93 sec. 1 no. 4a and 4b of the Basic Law and §§ 90 et seq. of the
Federal Constitutional Court Act.

http://www.bundesverfassungsgericht.de/EN/Verfahren/Wichtige—-
Verfahrensarten/Verfassungsbeschwerde/verfassungsbeschwerde_node.html
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109 Loi constitutionnelle n° 2008-724 du 23 juillet 2008, JORF no0171 du 24 juillet 2008 page 11890,
article 29 : “Aprés I’article 61 de la Constitution, il est inséré un article 61-1 ainsi rédigé:=

=“Art. 61-1.-Lorsque, a I’occasion d’une instance en cours devant une juridiction, il est soutenu
qu’une disposition |égislative porte atteinte aux droits et libertés que la Constitution garantit, le Conseil
constitutionnel peut étre saisi de cette question sur renvoi du Conseil d’Etat ou de la Cour de cassation
qui se prononce dans un délai déterminé. “Une loi organique détermine les conditions d’application du

présent article”.”
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112 DE MONTALIVET P., « La Question Prioritaire de Constitutionnalité. Un Bilan des premiéres

années d’application de la réforme », in Extension des attributions du Conseil constitutionnel au Liban,

Ed. Conseil Constitutionnel Libanais, 2017, pp. 223-236.
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153 Jean Rivero, Le C.C et les libertes, Economica, Paris, 2eme edition, 1987, p. 143.

154 “La nation n’est libre, ecrit Benjamin constant, que lorsque ses deputes ont un frein”

Jean Paul Clement, Sous la direction, In liberte, liberaux et constitutions, Economica, Paris, 1997, p.
105.
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156 Jacques Moreau, Droit public, Tome |. Economica, Paris, 3eme edition, 1995, p. 211.

157 “La loi est: creation du droit vis—a-vis du reglement, mais application du droit vis—a-vis de la

constitution”.

Dominique turpin, Le conseil constituionnel son role sa jurisprudence, Hachette, Paris, 1995, p. 11.
Hlenae 8 g LS Ll ) ool i gilal) )l QB 8 Sghig 53sa9e 4gilall 4plaill 038 158

La hierarchie des norms constitue sans doute la question fondamentale de la science juridique. L’ombre

de Kelsen? comment pourrait-il en aller autrement? d’une maniere ou d’une autre, la Reine

Rechstlehere forme I’axe principal autour duquel se determine la reflexion juridique continentale dans

son entire. Nul n’y peut rien: il faut penser avec, apres, ou contre Kelsen.

Denys de Bechillon. Hierarchie des norms et hierarchie des fonctions normatives de I’Etat, Economica,

Paris, 1996, p.4.
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159 Genard Timist, Gouverner ou juger, blasons de I’egalite, P.U.F., Paris, lere edition, 1995, p.5.
160 Sous la direction de Jean—Paul Clement, Lucien Jaune et Michel Verpeaux, Liberte liberaux et
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